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This  section  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510^ 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531  and  550 
RIN  3206-AF49 

Changes  in  Metropolitan  Area 
Definitions 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM),  in  conformance 
with  0MB  Bulletin  No.  93-05  of 
December  28, 1992,  is  issuing  final 
regulations  to  (1)  amend  the  definition 
of  "Interim  geographic  adjustment  area" 
for  the  purpose  of  interim  geographic 
adjustments  tmder  section  302  of  the 
Federal  Employees  Pay  Comparability 
Act  erf  1990  (FbPCA),  and  (2)  amend  the 
definition  of  “Special  pay  aeljustment 
area"  for  the  purpose  of  special  pay 
adjustments  for  law  enforcement 
officers  imder  section  404  of  FEPCA. 
These  regulations  also  correct  an 
imintended  limitation  cm  the  crediting 
of  nonappropriated  fund  service  for 
severance  pay  purposes. 

EFFECTIVE  DATES:  The  amendments  to  5 
CFR  part  531  are  efiective  on  the  first 
day  of  the  first  pay  period  beginning  on 
or  after  Deceml^r  31, 1992.  The 
amendment  to  5  CFR  part  550  is 
effective  on  January  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Weddel,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  On 
December  28, 1992,  the  Office  of 
Management  and  Budget  (C^B) 
published  new  metropolitan  area 
definitiems  in  Bulletin  No.  93-05. 
The  new  definitions  changed  the  titles 
and  geographic  coverage  ^  some 
metropolitan  areas,  effective  December 
31, 1992.  These  changes  affected  the 
entitlement  of  certain  Federal 
employees  to  the  payment  of  interim 


geographic  adjustments  (1GA‘s)  vmder 
section  302  of  the  Feder^  Employees 
Pay  Comparability  Act  of  1990  (FEPCA) 
and  special  pay  adjustments  for  law 
enforcement  (rfficers  under  section  404 
ofFEPCA. 

The  title  and  geographic  coverage  of 
the  San  Francisco  Consolidated 
Metropolitan  Statistical  Area  (CMSAJ 
and  the  San  Diego  Metropolitan 
Statistical  Area  (MSA)  have  not  been 
changed.  Although  the  title  of  the  Los 
Angeles  CMSA  has  been  changed  to  the 
Los  Angeles-Riverside-Orange  Cbxmty, 

CA  CMSA,  the  geographic  coverage  has 
not  been  changed.  Changes  in 
metropolitan  area  definitions  that  affect 
entitlement  to  IGA's  and  spedid  pay 
adjustments  for  law  enforcement 
officers  are  summarized  below. 

Both  the  title  and  geographic  coverage 
of  the  New  Yoric  CMSA  have  been 
changed.  The  new  title  of  this  area  is  the 
New  York-Northern  New  Jersey-Long 
Island,  NY-NJ-CT-PA  CMSA.  Counties 
and  towns  that  have  been  added  to  this 
area  are: 

•  In  New  York  State — ^Dutchess 
County; 

•  In  New  Jersey — Mercer  and  Warren 
Counties  (hWcer  County  previously 
was  part  of  the  Philadelphia  CMSA); 

•  In  Connecticut — (a)  in  Litchfield 
County,  the  town  of  Washington;  (b)  in 
Middtesex  County,  the  towns  of  Clinton 
and  Killingworth;  and  (c)  in  New  Haven 
County,  the  towns  of  Bethany.  Branford, ' 
Cheshire,  East  Haven,  Guilford, 

Hamden.  Madison,  North  Branford, 

Neath  Haven,  Orange,  Southbury, 
Wallingford,  and  Woodbridge,  and  the 
cities  of  Meriden,  New  Haven,  and  West 
Havwi;  and 

•  In  Pennsylvania — ^Pike  County. 

It  should  be  noted  that  CH’M  had 

previously  exercised  its  authority  imder 
section  404(b)  of  FEPCA.  as  amended  by 
the  Technical  and  Miscellaneous  Civil 
Service  Amendments  Act  of  1992  (Pub. 

L.  102-378.  October  2. 1992).  to  extend 
the  payment  of  special  pay  adjustments 
for  law  enforcement  officers  to 
individuals  meeting  the  definition  of 
"law  enforcement  officer"  in  5  U.S.C. 
5541(3)  whose  duty  stations  are  in  New 
Haven  County.  Co^ecticuL  effective  on 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  December  18, 

1992. 

Both  the  title  and  geographic  coverage 
of  the  Boston  CMSA  have  been  changed. 
The  new  title  of  this  area  is  the  Bosten- 


Broddon-Neshua,  MA-NH-ME-CT 
CMSA.  Towns  and  cities  that  have  been 
added  to  this  area  are: 

•  In  Massachusetts — (a)  In  Bristol 
County,  the  towns  of  Acushnet. 
Berkeley,  Dartmouth,  Dighton, 
Fairhaven,  and  Freetown,  and  the  cities 
of  New  Bedford  and  Taunton;  (bj  in 
Hampden  County,  the  town  of  Holland; 
(c)  in  Middlesex  County,  the  town  of 
Ashby;  (d)  in  Norfolk  County,  the  town 
of  Pl^ville;  (e)  in  i^3rmouth  County, 
the  towns  of  Marion,  Mattapoisett. 
Rochester,  and  Wareham;  and  (f)  in 
Worcester  County,  the  towns  of 
Ashbumham.  Auburn,  Bane, 

Blackstone,  Boylston.  Brookfield. 
Charhon.  Clinton,  Douglas.  Dudley,  East 
Brookfield,  Grafton,  Holden.  Leicester, 
Lunenburg,  Millbury,  Millville.  ' 
Northboro,  Northbridge,  North 
Brookfielil,  Oakham,  Oxford,  Paxton, 
Princeton.  Rutland,  Shrewslniry, 
Southbridge,  Spencer,  Sterling 
Stuibridge,  Sutton,  Templeton, 
Uxbridge,  Webster,  Westboro,  West 
Boylston,  West  Brookfield,  Westminster, 
and  Winchendon,  and  the  cities  of 
Fitchburg,  Gardner,  Leominster,  and 
Worcester; 

•  In  New  Hampshire — (a)  in 
Hillsboraugh  County,  the  towns  of 
Bedford,  Goff^own,  Greenville,  Mason, 
New  Ipswich,  and  Weare,  and  the  city 
of  Manchester;  (b)  in  Merrimack  County, 
the  towns  of  Allenstown  and  Hodcsett; 
(c)  in  Rockingham  County,  the  toivns  of 
Auburn,  Candia,  Chester,  Epping. 
Exeter,  Fremont,  Greenland,  Hampton. 
Hampton  Falls,  Kensington,  New  Castle. 
Newfields,  Newington,  Newmarket, 
North  Hampton,  Raymond,  Rye,  South 
Hampton,  and  Stratham,  and  the  city  of 
Portsmouth;  and  (d)  in  Strafford  County, 
the  towns  of  Barrington.  Durham, 
Farmington,  Lee,  Madbury.  Mihon,  and 
Rollin^srd,  and  the  cities  of  Dover, 
Rochester,  and  Somersworth; 

•  In  Maine — in  York  County,  the 
towns  of  Berwick,  Eliot.  Kittery,  South 
Berwick,  emd  York;  and 

•  In  Connecticut — in  Windham 
County,  the  town  of  Thompson. 

Both  the  title  and  the  geographic 
coverage  of  the  Chicago  CMSA  have 
been  changed.  The  new  title  of  this  area 
is  the  Chicago-Cary-Kenosha,  IL-IN-WI 
CMSA.  DeKalb  and  Kankakee  Counties 
in  Illinois  have  been  added  to  the 
Chicago  CMSA. 

Both  the  title  and  the  geographic 
coverage  of  the  Philadelphia  CMSA 
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have  been  changed.  The  new  title  of  this 
area  is  the  Philadelphia-Wilmington- 
Atlantic  City,  PA-^4J-DE-MD  CMSA. 
Atlantic  and  Cape  May  Counties  in  New 
Jersey  have  been  added  to  the 
Philadelphia  CMSA.  In  addition,  Mercer 
County,  New  Jersey,  has  been  moved 
from  the  Philadelphia  CMSA  to  the  New 
York  CMSA. 

Both  the  title  and  the  geographic 
coverage  of  the  Washington,  DC-^i4I>- 
VA  MSA  have  been  changed.  The  new 
title  of  this  area  is  the  Washington,  E)C- 
MD-VA-WV  Primary  Metropolitan 
Statistical  Area  (PMSA).  Counties  and  a 
city  that  have  been  added  to  this  area 
are; 

•  In  Virginia — the  counties  of  Clarke, 
Culpeper,  Fauquier,  King  George, 
Spotsylvania,  and  Warren,  and  the  city 
of  Fredericksburg:  and 

•  In  West  Virginia — Berkeley  and 
Jefferson  Counties. 

Accordingly,  the  definition  of  the 
term  “Interim  geographic  adjustment 
area”  has  been  revised  in  OPM 
regulations  on  IGA’s  by  deleting  the 
previously  established  titles  of  the 
metropolitan  areas  whose  titles  have 
changed  fmd  inserting  the  new  titles 
established  by  OMB  Bulletin  No.  93-05. 
(See  the  revision  of  5  CFR  531.101, 
below.)  Also,  the  definition  of  the  term 
“Special  pay  adjustment  area,”  and  a 
related  section  that  includes  a  list  of  the 
covered  areas,  have  been  revised  in 
OPM  regulations  on  special  pay 
adjustments  for  law  enforcement 
officers  by  deleting  the  previously 
established  titles  of  the  metropolitan 
areas  whose  titles  have  changed  and 
inserting  the  new  titles  established  by 
OMB  Bulletin  No.  93-05  (See  the 
revisions  of  5  CFR  531.301  and  5  CFR 
531.302(a),  below.)  Finally,  a  section  of 
OPM  regulations  that  provides 
requirements  for  establishing  the 
effective  date  of  an  employee’s 
entitlement  to  a  special  pay  adjustment 
for  law  enforcement  officers  due  to  a 
change  in  the  geographic  area  covered 
by  a  metropolitan  area  has  been  revised 
by  adding  that  the  requirements  apply 
to  changes  in  the  geographic  coverage  of 
PMSA’s.  The  current  regulation  refers 
only  to  CMSA’s  and  MSA’s.  (See  the 
revision  of  5  CFR  531.304(g),  below.) 

None  of  the  changes  in  metropolitan 
area  definitions  resulted  in  a  loss  or 
reduction  of  entitlement  to  interim 
geographic  adjustments  or  special  pay 
adjustments  for  law  enforcement 
officers.  The  amendments  to  5  CFR  part 
531  are  being  made  effective  on  the  first 
day  of  the  firat  pay  period  beginning  on 
or  after  Deceml^r  31, 1992,  b^use  the 
revised  names  of  the  CMSA’s,  MSA’s, 
and  PMSA’s  cited  in  the  regulations 


were  made  effective  by  OMB  on 
December  31, 1992. 

In  addition,  OPM  is  making  a 
technical  change  in  5  CFR  550.708  at 
the  request  of  an  agency.  This  change 
corrects  an  imintended  effect  of  the  final 
regulations  implementing  the  Portability 
of  Benefits  for  Nonappropriated  Fund 
Employees  Act  of  1990  (Pub.  L.  101- 
508,  November  5, 1990).  Under  the 
current  regulations,  the  service  of  a 
nonappropriated  fund  employee  of  the 
Department  of  Defense  or  the  Coast 
Guard  may  be  credited  for  severance 
pay  purposes  under  title  5,  United 
States  Code,  when  the  employee  moves 
to  a  General  Schedule  position  in  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively,  without  a  break  in 
service  of  more  than  3  days.  An  agency 
has  identified  additional  categories  of 
nonappropriated  fund  employees  who 
may  be  moved  to  appropriated  fund 
positions  and,  therefore,  has  requested 
that  OPM  provide  a  more  generic 
description  of  the  types  of  positions  to 
which  a  former  nonappropriated  fund 
employee  may  move  and  receive  credit 
for  former  nonappropriated  fund  service 
for  severance  pay  purposes.  This  change 
will  be  retroactive  to  January  1, 1987, 
the  effective  date  of  the  regulations 
implementing  the  Portability  of  Benefits 
for  Nonappropriated  Fund-Employees 
Act  of  1990. 

Waiver  of  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  for  making  these 
rules  effective  in  less  than  30  days.  The 
amendments  to  5  CFR  part  531  are  being 
made  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after 
December  31, 1992,  because  the  names 
and  definitions  of  certain  Consolidated 
Metropolitan  Statistical  Areas  (CMSA’s), 
Metropolitan  Statistical  Areas  (MSA’s), 
tmd  Primary  Metropolitan  Statistical 
Areas  (PMSA’s)  cited  in  the  regulations 
have  been  changed  by  the  Office  of 
Management  and  Budget,  effective  on 
December  31, 1992.  OPM  regulations 
specify  that  in  the  event  of  a  change  in 
the  geographic  area  covered  by  a 
metropolitan  area  described  in  the 
regulations  on  IGA’s  or  special  pay 
adjustments  for  law  enforcement 
officers,  the  effective  date  of  a  change  in 
an  employee’s  entitlement  to  an  IGA  or 
a  special  law  enforcement  adjusted  rate 
of  pay  shall  be  the  first  day  of  the  first 
pay  period  beginning  on  or  after  the 
date  on  which  a  change  in  the  definition 
is  effective.  (See  5  CFR  531.103(g)  and 
5  CFR  531.304(g).) 

The  amendment  to  5  CFR  part  550  is 
effective  retroactively  to  January  1, 

1987,  the  effective  date  of  the  final 
regulations  implementing  the  Portability 


of  Benefits  for  Nonappropriated  Fund 
Employees  Act  of  1990. 

E.0. 12291,  Federal  Regulation 
I  have  determined  that  this  is  not  a 
major  rule  as  defined  rmder  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
since  it  applies  only  to  Federal 
employees  and  agencies. 

List  of  Subjects 
5  CFR  Part  531 

Government  employees.  Wages. 

5  CFR  Part  550 

Administrative  practice  and 
procedure.  Claims,  Government 
employees.  Wages. 

Office  of  Personnel  Management. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  parts 
531  and  550  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  531-PAY  UNDER  THE  GENERAL 
SCHEDULE 

1.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5307,  5338,  and 
chapter  54;  E.0. 12748,  56  FR  4521,  February 
4, 1991,  3  CFR  1991,  Comp.,  p.  316; 

Subpart  A  issued  under  section  302  of  the 
Federal  Employees  Pay  Comparability  Act  of 
1990  (Pub.  L.  101-509),  104  Stat.  1462,  and 
E.0. 12786,  56  FR  67453,  December  30, 1991, 
3  CFR  1991  Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g),  5333,  5334(a),  5402,  and  7701(b)(2): 

Subpart  C  issued  under  section  404  of  Pub. 
L.  101-509, 104  Stat.  1466,  and  section  3(7) 
of  Pub.  L.  102-378  (October  2. 1992); 

Subpart  D  also  issued  under  5  U.S.C. 
7701(b)(2)  and  5  U.S.C  5335(g); 

Subpart  E  also  issued  under  5  U.S.C.  5336. 

2.  In  §  531.101,  the  definition  of 
“Interim  gedgraphic  adjustment  area”  is 
revised  to  read  as  follows: 

§531.101  Definitions. 
***** 

Interim  geographic  adjustment  area 
means  any  of  the  following 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA’s),  as  defined  by  the 
Office  of  Management  and  Budget 
(OMB): 

(a)  New  York-Northern  New  Jersey- 
Lone  Island,  NY-NJ-CT-PA: 

(b)  San  Francisco-Oakland-San  Jose, 
CA:  or 

(c)  Los  Angeles-Riverside-Orange 
County,  CA. 

***** 
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3.  §  531.301,  the  definition  of  ‘*Specdal 
pay  adjustment  area”  is  revised  to  read 
as  fcdlows: 

1531.301  Definitiooe. 

*  *  «  «  * 

Special  pay  adjastment  area  means 
any  of  the  foUowing  Consolidated 
MetropolitaB  Statistical  Areas  (CMSA's), 
Primary  Metropolitan  Statistical  Areas 
(PMSA’sJ,or  Metropolitan  Statistical 
Areas  (MSA’s),  as  defined  by  the  Office 
of  Management  and  Budget  (OMB): 

(a)  Boston-Brockton-Nashua^MA- 
NH-ME-CrCMSA; 

(b)  Ojkogo-Gary-Kenosha,  E.-IN-W1 
CMSA; 

(c)  Los  AngeleS'Riverside-Orange 
County.  CA  CMSA; 

(d)  New  Yoik-Northem  New  Jersey- 
Long  Island.  NY-NJ-Cr-PA  CMSA; 

(e)  Philadelphia-Wilmingtan-Atlantic 
aty.  PA-NJ-DE-MD  CMSA; 

(f)  San  Francisco-Oakland-San  Jose, 
CACMSA; 

(g)  San  Diego,  CA  MSA;  or 

(h)  Washington.  DC-M1>-VA-WV 
PMSA. 

4.  In  §  531.302,  paragraph  (a)  is 
revised  to  read  as  follows; 

1531.302  Determining  special  law 
enforcement  ar^usted  rates  of  pay. 

(a)  To  determine  the  special  law 
enforcement  adjusted  rate  of  pay.  the 
scheduled  annual  rate  of  pay  for  a  law 
enforcement  officer  whose  official  duty 
station  is  in  one  of  the  special  pay 
adjustment  areas  listed  below  shall  be 
multiplied  by  the  factor  shown  for  that 
area: 


Special  pay  adjustment  area 

Factor 

Boston-Drockton-Nashua,  MA-NH- 
ME-CT  CMSA  . 

1.16 

Chlcago-Gary-Kenost.a,  IL-iN-Wi 
CMSA . 

1.04 

Los  Angeles-Riverside-Oange 

County,  CA  CMSA . 

1.16 

New  York-Northern  New  Jersey- 
Loog  Island,  NY-NJ-CT-PA 
CMSA . . . . . . 

1.16 

Philadeiphia-V'fllrriir^glon-Atlantlc 

City,  PA-NJ-OE-MD  CMSA  . . 

t.04 

San  Franclsco-Oakiand-San  Jose, 
CACMSA  . 

1.16 

San  Diego,  CA  MSA  . 

1.00 

Wasirin^on,  DC-MO-VA-’WV 

PMSA . 

1.04 

***** 

5.  In  §  531.304,  paragraph  (g)  is 
revised  to  read  as  follows: 


1 531 304  Administration  of  speciat  law 
onforcemont  adjusted  rates  of  pay. 
***** 

(g)  In  the  event  of  a  change  in  the 
geographic  area  covered  by  a  CMSA, 
PMSA,  or  MSA  described  in  §  531.301 
of  this  chapter,  the  effective  date  of  a 


change  in  an  employee’s  entitlmnoit  to 
a  special  law  entorc^ent  adjusted  rate 

first  of  the  first  pay  period 
beginniing  on  or  after  ^e  date  (m  which 
a  change  in  the  definttioB  of  the  CMSA, 
PMSA.  or  MSA  is  made  effective. 


PART  550— PAY  AOMWISTRATION 
(GENERAL) 

Subpart  6 — Saveranca  Pay 

6.  The  authority  citation  for  Subpart 
G  continues  to  rei^  as  follows: 

Aothority:  5  U.S.C.  5595;  E.0. 11257. 

7.  In  §  550.708,  paragraph  (d)  is 
revised  to  read  as  follows: 

f  550.70ft  Crsdftabia  service. 

*  •  •  «  « 

(d)  Service  performed  by  an  employee 
of  a  nonappro])riated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Gua^,  as  defined 
in  5  U.S.C.  210S(c},  who  moves  to  a 
position  within  the  dvil  service 
emplojrment  system  of  the  Department 
of  Defense  or  the  Coast  Guard, 
respectively,  without  a  break  in  service 
of  more  than  3  days. 

[FR  Doc.  93-14358  Piled  6-17-93;  8:45  am] 
BiujNa  COOK  saas-ot-M 


5  CFR  Part  532 

RIN:  3206-AF12 

Prevailing  Rate  Systems;  Definition  of 
Otero  County,  CO,  to  a 
Nonappropriated  Fund  Wage  Area 

AGENCY:  Office  of  Personnel 
Management. 

ACTION;  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rale  to  add  Otero  County,  Colorado,  as 
an  area  of  application  to  the  El  Paso, 
Colorado,  Federal  V»^age  System  (FWS) 
Nonappropriated  Fund  (NAF)  wage 
area.  The  Department  of  the  Air  Force 
anticipates  hiring  FWS  NAF  employees 
at  Detachment  1,  in  La  Junta,  Colorado. 
Detachment  1  is  located  in  Otsro 
County,  which  is  not  currently  defined 
for  NAF  pay-setting  purposes.  The 
piirpose  of  this  action  is  to  assign  Otero 
County  to  the  proper  NAF  wage  area  for 
pay-setting  purposes. 

EFFECTIVE  DATE:  July  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT; 
Brenda  L.  Roberts  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  Chi 
November  12,  1992,  OE^  published  a 
proposed  rule  to  add  Otero  County, 


Colorado,  to  the  El  Paso,  Colorado,  wage 
area  as  an  area  of  application  (57  FR 
53667).  No  commttnts  were  received 
during  the  36day  comment  period.  The 
proposed  rule,  therefore,  is  being 
adopted  as  a  final  rule  without  any 
changes. 

E.0. 12291.  Federal  Regulation 

I  hove  detennined  that  this  is  not  a 
major  rule  as  defined  und^  section  1(b) 
ofRCX  12291,  Fedmal  Regulation. 

Regplatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  si^ificant  economic  impact  on 
a  substaiRial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  (k)verninent  employees. 
Wages. 

Office  of  Personal  Management 
Patricia  W.  Lattnwra, 

Acting  Deputy  Director. 

Accordingly.  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILmG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

AntboHty.  5  USC  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  D  to  subpart  E  is 
amended  by  revising  the  area  of 
application  listing  for  the  El  Paso, 
Colorado,  wage  area  to  read  as  follows: 

Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and 
Survey  Areas 

***** 

Colorado 

***** 

El  Paso 

***** 

Area  of  Application.  Survey  area  plus: 
Colorado:  Bent,  Otero  and  Pueblo 

***** 

IFR  Doc.  93-14361  Filed  6-17-93;  8:45  amj 
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5  CFR  Part  532 

RIN  3206-AF48 

Prevailing  Rate  Systems;  Macomb, 
Michigan,  NAF  Wage  Area 

agency;  Office  of  Personnel 
Maaagemmit. 
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ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  an 
interim  regulation  to  add  Ottawa 
County,  Michigan,  as  an  area  of 
application  to  the  Macomb,  Michigan, 
Federal  Wage  System  (FWS) 
Nonappropriated  Fund  (NAF)  wage  area 
for  pay-setting  purposes.  Ottawa  County 
is  not  presently  defined  to  a  NAF  wage 
area.  However,  OPM  recently  learned 
that  there  is  now  one  NAF  employee 
woriung  at  the  Coast  Guard  Exchange, 
Grand  Haven,  located  in  Ottawa  County, 
Michigan.  The  intent  of  this  action  is  to 
officially  assign  Ottawa  County  to  the 
proper  NAF  wage  area  for  pay-setting 
purposes. 

DATES:  This  interim  rule  becomes 
effective  on  June  18, 1993.  Comments 
must  be  received  by  July  19, 1993. 
ADDRESSES:  Send  or  deliver  comments 
to  Barbara  L.  Fiss,  Assistant  Director  for 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  U.S. 

Office  of  Personnel  Management,  Room 
6H31, 1900  E  Street  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  notified  OPM 
that  the  United  States  Coast  Guard 
employs  one  NAF  FWS  worker  at  the 
Coast  Guard  Exchange,  Grand  Haven, 
Ottawa  County,  Michigan.  As  Ottawa 
County  does  not  meet  the  regulatory 
criteria  for  establishing  a  new  NAF  wage 
area  under  5  CFR  532.219,  it  must  be 
defined  as  an  area  of  application  to  an 
existing  wage  area. 

The  provisions  of  5  CFR  532.219  list 
the  following  criteria  for  consideration 
when  two  or  more  counties  are  to  be 
combined  to  constitute  a  single  wage 
area: 

(1)  Proximity  of  largest  activity  in 
each  county; 

(2)  Transportation  facilities  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 

(i)  Overall  population: 

(il)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments. 

Ottawa  County,  along  with  Allegan. 
Kent,  and  Muskegon  Counties,  forms  the 
Grand  Rapids-Muskegon-Holland,  MI, 
Metropolitan  Statistical  Area,  an  MSA 
not  contiguous  to  any  existing  NAF 
wage  area.  Grand  Haven  is 
approximately  290  km  (180  miles)  from 
the  host  activity  for  the  Macomb, 
Michigan,  survey  area  (Selfridge  Air 
National  Guard  Base,  near  Detroit).  The 


distance  is  significantly  greater  (370  km 
(230  miles))  from  Grand  Haven  to  K.I. 
Sawyer  Air  Force  Base,  the  survey  host 
activity  for  Marquette,  the  only  other 
NAF  wage  area  in  Michigan.  The  survey 
areas  of  both  the  Cook,  Illinois,  and 
Lake,  Illinois,  wage  areas  are  about  the 
same  distance  by  road  firom  Grand 
Haven  as  is  Macomb,  but  are  separated 
from  Grand  Haven  by  Lake  Michigan 
and  are,  by  road,  two  states  away — 
through  Indiana  to  Illinois. 

Our  analysis  reveals  that  Ottawa 
County  differs  significantly  from  the 
survey  areas  of  both  NAF  FWS  wage 
areas  in  Michigan  (Macomb  and 
Marquette).  For  example,  the  Ottawa 
population  is  171,300,  compared  to 
71,300  in  Marquette  and  697,200  in 
Macomb.  Total  private  employment  in 
Ottawa  is  70,535,  compared  to  17,482  in 
Marquette  and  283,277  in  Macomb. 

There  are  4,287  business  establishments 
in  Ottawa,  compared  to  1,577  in 
Marquette  and  16,446  in  Macomb. 

These  measures  show  Ottawa  County  to 
be  much  larger  than  Marquette  County 
in  terms  of  ^th  population  and 
employment.  All  of  the  other  NAF  area 
of  application  counties  in  the  lower 
peninsula  of  Michigan  are  included  in 
the  Macomb  wage  area. 

Our  review  brought  to  light  no  factors 
that  would  outweigh  tlie  considerations 
of  geographic  location  in  favoring  the 
assignment  of  Ottawa  County  to  the 
Macomb  wage  area.  Based  on  this 
review,  Ottawa  County,  Michigan, 
should  be  defined  as  an  area  of 
application  to  the  Macomb,  Michigan, 
wage  area.  Thus,  the  one  Coast  Guard 
employee  in  Grand  Haven  will  continue 
to  be  paid  from  the  Macomb,  Michigan, 
wage  schedule  the  Cost  Guard  has  l^en 
using.  It  should  be  noted  that  with  this 
change  the  Macomb,  Michigan,  wage 
area  will  include  both  Ottawa  County, 
Michigan,  and  Ottawa  County,  Ohio. 

The  Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC)  reviewed  this 
request  and  by  consensus  recommended 
approval. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code, 

I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  because  the  wage  survey 
for  the  Macomb  wage  area  was  recently 
completed  and  the  new  wage  schedule 
was  issued  with  a  delayed  effective  date 
of  June  1993. 


E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and . 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority;  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  D  to  subpart  B  of  part 
532  is  amended  by  revising  the  wage 
area  listings  for  Macomb,  Michigan,  to 
read  as  follows; 

Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and 
Survey  Areas 
***** 

Michigan 
Macomb 
Survey  Area 
Michigan: 

Macomb 

Area  of  Application.  Survey  area  plus 
Michigan: 

Alpena 
Calhoun 
Crawford 
Grand  Traverse 
Huron 
Iosco 
Leelanau 
Ottawa 
Saginaw 
Washtenaw 
Wayne 
Ohio: 

Ottawa 

***** 

(FR  Doc.  93-14359  Filed  6-17-93;  8:45  am] 
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5  CFR  Part  550 
RIN  3206-AF25 

Pay  Administration  (Generai); 

Payments  During  an  Evacuation 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  as  final 
the  interim  rule  published  in  the 
Federal  Register  (57  FR  40070)  on 
September  1, 1992.  The  interim  rule 
removed  the  regulatory  restriction  on 
payments  during  an  evacuation 
authorized  under  statute  to  permit 
Federal  agencies  to  make  such  payments 
when  the  evacuation  is  occasioned  by  a 
natural  disaster. 

EFFECTIVE  DATE:  July  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Kuhl,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  On 
September  1, 1992,  OPM  published 
interim  regulations  removing  and 
reserving  section  550.405  of  title  5,  Code 
of  Federal  Regulations.  When  an 
evacuation  had  been  occasioned  by  a 
natural  disaster  within  the  48 
contiguous  States  or  the  District  of 
Columbia,  section  550.405  had 
restricted  (1)  advance  payments  of  up  to 
30  days  pay,  allowances,  and 
differentials  during  an  evacuation;  (2) 
continued  payment  of  pay,  allowances, 
and  differentials  for  certain  periods;  and 
(3)  additional  allowances  necessary  to 
offset  direct  added  expenses. 

Three  subunits  of  one  agency 
commented  that  the  restriction  on  such 
payments  should  be  removed  when  an 
evacuation  occasioned  by  a  natural 
disaster  occurs  within  any  of  the  50 
States,  the  District  of  Columbia,  the 
Pacific  Trust  Territory,  American 
Samoa,  Guam,  Puerto  Rico,  or  the  Virgin 
Islands.  Since  the  interim  rule  removed 
all  geographical  restrictions  for 
emergencies  occasioned  by  a  natural 
disaster,  no  other  change  in  the 
regulations  is  needed. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  Executive  Order  12291,  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 


List  of  Subjects  in  5  CFR  550 

Administrative  practice  and 
procedure.  Claims.  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management. 

Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5527,  Ae  interim  rule  amending 
5  CFR  part  550,  published  at  57  FR 
40070  on  September  1, 1992,  is  adopted 
as  a  final  rule  without  change. 

[FR  Doc.  93-14362  Filed  6-17-93;  8;45  ami 
BILUNG  CODE  632S-01-M 

5  CFR  Part  591 
RIN3206-AF13 

Cost-of-Living  Allowances  (Nonforeigri 
Areas) 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  increase  certain  cost-of- 
living  allowance  (COLA)  rates  paid  to 
General  Schedule,  U.S.  Postal  Service, 
and  certain  other  Federal  employees  in 
several  nonforeign  areas — namely, 

Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  parts  of 
Hawaii,  and  part  of  the  Virgin  Islands. 
The  increases  are  based  on  living  cost 
surveys  conducted  by  Runzheimer 
International,  under  contract  with  OPM, 
during  the  summer  of  1991. 

EFFECTIVE  DATES:  These  regulations  are 
effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  June  18, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  G.  Foley,  (202)  606-3710. 
SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  5941,  certain  Federal  employees 
in  nonforeign  areas  outside  the  48 
contiguous  States  are  eligible  for  cost-of- 
living  allowances  (COLA’s)  when  living 
costs  are  substantially  higher  than  in  the 
Washington,  DC,  area.  Currently, 

COLA’S  are  paid  in  the  following  areas: 
Alaska,  Hawaii,  Puerto  Rico,  the  Virgin 
Islands,  and  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

OPM  contracted  with  Runzheimer 
International  to  conduct  living  cost 
surveys  in  the  various  allowance  areas 
in  1991  and  1992.  Alaska  was  surveyed 
during  the  winter  of  1992,  and  all  other 
allowance  areas  were  surveyed  in  the 
summer  of  1991.  The  Runzheimer 
surveys  showed  that  adjustments  in 
various  COLA  rates  were  warranted. 


This  included  reductions  in  10  COLA 
rates  in  7  allowance  areas.  However,  a 
provision  in  the  Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act  of  1992  (Public  Law 
102-141)  bars  OPM  from  reducing  any 
COLA  rate  through  December  31, 1995. 
Therefore,  only  the  increases  in  COLA 
rates  can  be  implemented. 

The  increases  in  COLA  rates  being 
implemented  by  this  rulemaking  are 
summarized  in  the  table  below: 


Increases  in  COLA  Rates 


Allowance  area/category 

Current 

rate 

Pro¬ 

posed 

rate 

City  and  County  of  Hon¬ 
olulu,  Hawaii; 
Commissary/Exchange 

12.5 

15.0 

County  of  Maui  and 
County  of  Kalawao, 
Hawaii: 

All  Employees . 

20.0 

22.5 

Territory  of  Guam  and 
Commonwealth  of  the 
Northern  Mariana  Is¬ 
lands: 

Local  Pricing . 

12.5 

15.0 

Commissary/Exchange 

0 

7.5 

St.  Thomas  and  St. 

John.  The  Virgin  Is¬ 
lands; 

Alt  Employees . 

12.5 

15,0 

On  December  10, 1992,  OPM 
published  proposed  regulations  (57  FR 
58554)  to  effect  the  above  increases  in 
COLA  rates.  On  the  same  day,  it 
published  a  notice  (57  FR  58556)  that 
included  Runzheimer’s  "Report  to  OPM 
on  Living  Costs  in  Selected  Nonforeign 
Areas  and  in  Washington,  DC  Area,  June 
1992."  In  response  to  the  proposed 
regulations  and  notice,  OPM  received 
comments  from  over  200  persons.  An 
overview  and  evaluation  of  significant 
comments  follows. 

General  Comments 

A  number  of  individual  commenters 
raised  concerns  about  whether  the 
Runzheimer  surveys  accurately  reflected 
their  personal  living  costs.  Many 
commenters  stated  that  current  COLA 
rates  are  too  low. 

Many  of  the  goods  and  services  cited 
by  commenters  as  examples  of  high 
costs  were  among  the  items  surveyed  by 
Runzheimer.  Many  commenters  focused 
on  certain  expenditure  categories  but 
not  others.  The  overall  COLA  rate 
reflects  the  combining  of  average  cost 
differences  in  a  variety  of  expenditure 
categories. 

In  late  1992,  OPM  initiated  a  housing 
and  living  pattern  survey  of  employees 
in  the  allowance  areas  and  in  the 
Washington.  DC,  area.  This  employee 
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survey  will  be  used  to  evaluate  many 
issues  raised  by  commenters  regarding 
the  CX)LA  model.  Based  on  a  review  of 
employee  survey  results,  OPM  will 
consider  changes  to  survey  procediues 
and  model  assumptions. 

Some  commenters  noted  that  inflation 
was  high  in  their  areas  in  recent  years. 
They  expressed  the  view  that  the  cost 
comparisons  are  outdated.  One 
commenter  objected  to  the  amount  of 
time  between  living  cost  surveys  and 
the  proposed  COLA  rate  increases  and 
asked  that  the  COLA  increases  be  made 
effective  retroactively  to  June  1991.  (The 
commenter  apparently  believes  that  the 
surveys  in  the  areas  for  which  increases 
are  being  proposed  were  conducted  in 
June  1991.  In  actuality,  they  were 
conducted  from  August  to  October 
1991.) 

OPM  acknowledges  the  lag  in  time 
between  the  time  and  surveys  were 
conducted  and  the  publication  of 
proposed  adjustments.  While  some  lag 
is  inevitable,  C^M  will  strive  in  the 
future  to  reduce  the  amoimt  of  time 
between  survey  completion  and  rate 
adjustments.  OPM  knows  of  no 
authority  by  which  it  could  adjust 
COLA  rates  retroactively.  Furthermore, 
OPM  believes  the  practice  of 
implementing  COLA  rate  adjustments — 
bo^  increases  and  decreases — 
prospectively,  after  review  of  survey 
results  and  public  notice  of  proposed 
changes,  is  a  sound  one.  Thus,  ^ese 
final  regulations  are  being  made 
eftective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  the  date  of 
publication. 

A  number  of  commenters  objected  to 
the  fact  that  their  COLA  rate  was  less 
than  the  rate  in  another  allowance  area. 
For  example,  a  niunber  of  commenters 
in  Guam  asserted  that  their  COLA  rate 
should  be  at  least  as  high  as  the  rate 
payable  in  Honolulu.  Lfl.  Also, 
approximately  200  employees  in  St. 
Qroix,  Virgin  Islands  (VT),  signed  letters 
objecting  to  the  fact  that  the  COLA  rate 
for  St  Thomas,  VI,  and  St.  John,  VI,  was 
being  increased  above  the  rate  for  St. 
Croix. 

Differences  in  the  living  cost  indices 
computed  by  Rimzheimer  are  based 
upon  the  results  of  annual  surveys  of 
the  areas  compared  to  a  survey  of  the 
common  reference  area  of  Washington, 
DC.  In  comparing  COLA  rates  for 
difierent  allowance  areas,  it  must  be 
kept  in  mind  that,  because  of  the  law 
barring  COLA  rate  reductions  through 
1995,  certain  COLA  rates  currently  do 
not  correspond  to  the  living  cost 
indices,  but  are  artificially  high. 

On  commenter  raised  questions 
regarding  die  validity  of  the  price  data 
collected  in  St  Croix.  CX’M  stafi 


reviewed  all  COLA  survey  data  for  St. 
Croix  and  were  satisfied  that 
Runzheimer  had  followed  appropriate 
procedures  in  collecting  data  in  St 
Croix. 

A  number  of  commenters  firom  the 
Virgin  Islands  cited  a  recent  living  cost 
index  produced  by  the  American 
ChamW  of  Commerce  Research 
Association  (ACCRA),  which  showed 
high  living  cost  indices  for  both  St. 
Thomas  and  St.  Croix  (although  the  St 
Thomas  index  was  simificantly  higher 
than  the  St.  Croix  index). 

For  a  variety  of  reasons,  the  ACCRA 
indices  are  not  directly  comparable  to 
the  Runzheimer  indices.  The  ACCRA 
survey  at  issue  was  conducted  in  the 
third  quarter  of  1992,  while  the  OPM- 
sponsored  Runzheimer  survey  was 
conducted  in  the  summer  of  1991.  The 
ACCRA  survey  was  designed  for 
"midmanagement”  households  (i.e.,  to 
reflect  midmanagement  standards  of 
living  and  spending  patterns),  while  the 
Run;^eimer  survey  was  designed  to 
reflect  three  income  levels  with 
appropriate  weights  based  on  Federal 
employee  distribution.  The  ACCRA 
survey  has  fewer  and  different  survey 
items  than  the  Runzheimer  survey.  The 
ACCRA  siuvey  compares  each  area’s 
prices  to  the  average  price  level  for  all 
participating  areas,  while  the 
Runzheimer  survey  compares  each 
allowance  area’s  prices  to  prices  in  the 
Washington,  DC,  area.  We  note  that, 
even  if  the  ACCRA  indices  were  used  to 
compare  St.  Croix  to  Washington,  DC,  it 
would  not  result  in  an  increase  in  the 
COLA  rate  from  the  current  level  of  12.5 
percent. 

Some  commenters  from  St.  Croix 
cited  a  local  Department  of  Labor  office 
December  1991  “food  basket’’  survey, 
which  showed  that  food  costs  were  25 
percent  higher  in  St  Croix  compared  to 
the  Washington,  IXl,  area.  'The  0PM- 
sponsored  Runzheimer  survey  for  the 
summer  of  1991  showed  that  the  costs 
of  "food  at  home’’  in  St.  Croix  were 
about  33  percent  higher  than  in  the 
Washington.  DC,  area.  (In  contrast,  the 
"food  at  home’’  costs  were  about  43 
percent  higher  in  St.  Thomas  than  in  the 
Washington,  DC,  area.)  However,  food  at 
home  is  only  one  of  the  living  cost 
categories  in  the  COLA  model.  Due  to 
the  impact  of  other  cost  categories, 
OPM’s  total  living  costs  index  for  St. 
Croix  showed  a  differential  of  only 
about  8  percent. 

Severm  commenters  noted  that 
employees  in  the  allowance  areas  face 
extreme  weather  disturbances — in 
particular,  typhoons  or  hurricanes.  They 
noted  that  these  weather  disturbances 
create  higher  costs  in  home 
maintenance,  home  insurance,  and/or 


utilities.  Since  many  of  the  costs  cited 
by  commenters  are  of  a  type  included  in 
the  living  cost  survey,  OPM  believes 
that  the  effects  of  weather  disturbances 
on  living  costs  will  be  reflected  in  the 
survey  results.  We  note  that  Typhoon 
Omar,  which  hit  Guam  in  August  1992, 
and  Hurricane  Iniki,  which  hit  Kauai, 
Hawaii,  in  September  1992,  occurred 
after  the  1991  survey  at  issue.  Cost 
increases  associated  with  these  two 
weather  disturbances  should  be 
reflected  in  future  surveys.  In  certain 
areas,  such  as  home  maintenance,  OPM 
is  seeking  to  improve  survey 
assumptions  regarding  the  frequency  of 
various  repairs  or  maintenance  services 
(e.g.,  painting,  roof  replacement),  OPM 
anticipates  that  data  from  its  employee 
survey  will  be  useful  in  this  regard. 

A  number  of  employees  from  Puerto 
Rico  and  St.  Croix  expressed  concern 
about  the  possible  immediate  reduction 
of  their  COLA’s.  As  the  proposed 
regulations  explained,  OPM  is  barred 
from  reducing  COLA  rates  through 
December  31, 1995.  Individual  letters 
were  sent  to  a  number  of  employees  to 
clarify  that  OPM  was  proposing  only 
increases  in  COLA  rates  at  this  time. 

One  commenter  suggested  that  the 
COLA  model  and  survey  methodologies 
should  be  more  specifically  descri'oed  in 
OPM  regulations  and  that  all  of  the  data 
collected  should  be  made  public.  The 
commenter  objected  to  the  use  of 
assumptions  not  spelled  out  in  the 
regulations.  OPM  believes  its  COLA 
regulations  ere  adequately  detailed  and 
that  any  attempt  to  subject  the  complex 
COLA  survey  process  to  a  set  of  overly 
detailed  and  inflexible  rules  would 
impair  rather  than  improve  the  COLA 
program.  The  flexibility  to  make 
procedural  adjustments  as  conditions 
warrant,  or  to  make  new  or  revised 
assumptions  as  new  data  are  obtained, 
results  in  a  more  accurate  COLA  model. 
Before  COLA  rates  are  actually  adjusted, 
OPM  publishes  in  the  Federal  Register 
a  detailed  report  on  the  survey  results, 
including  a  description  of  the 
procedures  followed,  the  key 
assumptions  made,  and  survey  data 
summaries. 

Comments  on  Overall  Living  Cost 
Model 

Some  commenters  stated  that  OPM’s 
COLA  model  was  inconsistent  with 
Public  Law  102-141,  the  Treasury, 
Postal,  and  General  Government 
Appropriations  Act  of  1992,  which  was 
enacted  on  October  28, 1991.  This  law 
bars  COLA  rate  reductions  through  1995 
and  requires  that  OPM  conduct  a  study 
and  submit  a  report  to  Congress,  by 
March  1995,  on  possible  changes  in  the 
methodology  for  calculating  COLA 
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rates,  taking  into  account  all  costs  of 
living.  0PM  does  not  believe  it  is 
required  by  Public  Law  102-141  to 
m^e  changes  in  the  survey 
methodology  prior  to  its  report  to 
Congress.  In  fact,  the  clear  language  of 
the  law  is  that  OPM  shall  submit  a 
report  “proposing”  adjustments  in  the 
COLA  methodology.  Nevertheless,  OPM 
will  continue  to  consider  immediate 
adoption  of  any  methodology 
improvements  that  enhance  the  integrity 
of  the  COLA  model  without  creating 
undue  administrative  burdens. 

A  few  commenters  cited  the  House 
Appropriations  Committee  report  on 
Public  Law  102-141  (Report  No.  102- 
95).  The  report  describes  various  aspects 
of  the  COLA  model  that  the  Committee 
felt  should  be  modified.  OPM  accepts 
this  report  as  an  expression  of 
congressional  intent  as  to  the  issues  that 
should  be  addressed  in  the  OPM  study 
and  report  to  Congress.  While  not  ruling 
out  the  possibility  of  making  some 
changes  prior  to  1995,  OPM  believes 
that,  given  the  degree  of  additional 
study  needed  and  the  requirement  in 
Public  Law  102-141  that  OPM  submit  a 
report  to  Congress  "proposing”  changes, 
broader  changes  in  the  COLA  model 
should  be  delayed  until  after  the  report 
to  Congress. 

Some  commenters  stated  that  the 
COLA  rate-setting  methodology  should 
include  a  component  to  compensate 
employees  for  the  allowance  area’s 
remoteness  and  isolation.  For  example, 
one  commenter  suggested  that  5 
percentage  points  be  added  to  all  COLA 
rates  to  reflect  the  "costs”  of  remoteness 
and  isolation.  There  is  no  statutory 
requirement  that  OPM  consider 
remoteness  and  isolation,  in  and  of 
themselves,  as  a  "cost  of  living”  that 
must  be  assigned  a  value  in  setting 
COLA  rates.  OPM  understands  the  term 
"living  costs”  in  section  5941(a)(1)  of 
title  5,  United  States  Code  (the 
provision  authorizing  COLA  payments), 
to  refer  to  actual  dollar  expenditures, 
not  to  intangible  conditions  of  life  that 
cannot  be  directly  measured  in 
monetary  terms.  OPM  is  examining  the 
possibility  of  adjusting  the  COLA  model 
to  take  into  consideration  tangible 
expenditures  related  to  the  remoteness 
and  isolation  of  the  allowance  areas. 
Examples  of  such  expenditures  include 
air  transportation,  education, 
extraordinary  medical  expenses,  and 
special  housing  maintenance  costs. 

OPM  will  address  these  factors  in  its 
report  to  Congress  due  in  1995. 

One  commenter  stated  that  OPM  had 
misinterpreted  the  Arana  settlement  to 
mean  that  OPM  was  barred  from  pricing 
items  needed  in  the  allowance  area  but 
not  needed  in  the  Washington,  E)C,  area. 


The  commenter  maintained  that  an  item 
not  needed  in  Washington,  DC,  should 
be  priced  only  in  the  allowance  area. 

OPM  has  made  changes  in  the  COLA 
model  to  reflect  so-called  "need 
differences”  in  several  areas  (e.g.,  car 
maintenance)  and  will  explore 
additional  changes.  In  the  case  of  the 
consumer  goods  component  of  the 
COLA  survey,  OPM  Irelieves  that  sound 
methodology  requires  construction  of  a 
representative  market  basket  that  is 
common  to  the  allowance  area  under 
consideration  and  the  Washington,  DC, 
area.  It  is  unavoidable  that  there  will  be 
differences  in  need  for  various  items  in 
the  allowance  area  as  opposed  to  the 
Washington,  DC,  area.  If  goods  deemed 
"unique”  to  the  allowance  area  are 
added  to  the  allowance  area  survey, 
then  one  would  also  be  compelled  to 
consider  goods  "xmique”  to  the 
Washington,  DC,  area.  The  inclusion  of 
"unique”  items  would  be  inconsistent 
with  OPM  regulations  at  5  CFR 
591.205(b)(l)(i)),  which  require  exact 
brands  and  models  to  be  priced  in  each 
area  whenever  possible.  Nevertheless, 
OPM  intends  to  give  this  issue  further 
study  and  will  address  it  more  fully  in 
its  report  to  Congress  on  the  COLA 
program  due  in  March  1995. 

Some  commenters  objected  to  the  use 
of  national  consumer  expenditure 
attems  in  the  living  cost  model, 
elieving  they  differed  from  the 
consumption  patterns  in  their  particular 
area.  They  questioned  whether  the  right 
items  were  surveyed  and  whether  the 
right  weights  were  assigned  to  items. 
One  commenter  also  stated  that  the 
spending  pattern  data  were  outdated. 

In  order  to  compare  living  costs  in 
different  areas,  it  is  necessary  to  assign 
a  common  set  of  weights  to  various 
expenditure  categories  to  derive 
comparative  indices  measuring  overall 
living  costs.  Since  living  costs  in  the 
Washington.  DC.  area  are  the  reference 
point  for  calculating  COLA’S,  the  COLA 
model  would  ideally  use  weights 
derived  from  DC  area  consumer 
expenditure  patterns.  While  the  Bureau 
of  Labor  Statistics  produces  Consumer 
Expenditure  Survey  (CES)  data  for  the 
Washington,  DC,  area,  those  data  are  not 
arrayed  by  income  level.  (OPM’s 
regulations  require  use  of  multiple 
income  levels  in  calculating  COLA 
rates,  and  the  current  COLA  model  uses 
three  income  levels.)  As  a  surrogate  for 
weights  based  on  the  Washington,  E)C, 
area  spending  patterns,  OPM  uses 
national  CES  data,  which  are  arrayed  by 
income  level.  The  model  currently 
employs  1988  national  CES  data; 
however,  OPM  is  developing  a 
methodology  for  gradually  introducing 
more  recent  CES  data  into  the  model. 


Some  commenters  seem  to  believe  the 
COLA  model  should  use  allowance  area 
spending  patterns  to  establish  the 
common  weights.  However,  even  if  this 
approach  were  found  acceptable,  there 
are  no  CES  data  for  most  of  the 
allowance  areas.  There  are  CES  data  for 
the  metropolitan  areas  of  Honolulu,  HI, 
and  Anchorage,  AK;  however,  these  data 
are  not  arrayed  by  income  level. 

One  commenter  suggested  that  the 
COLA  model  be  simplified  to  use  only 
one  income  level.  The  commenter 
believes  that  this  would  reduce  survey 
costs  and  the  number  of  subjective 
assumptions  required.  ’The  COLA  model 
uses  multiple  income  levels  because 
this  approach  recognizes  that  the  gap  in 
living  costs  can  vary  by  income  level. 
Generally,  a  more  accurate  measure  of 
relative  Uving  costs  for  Federal 
employees  can  be  derived  by  having 
multiple  income-based  indices  that  are 
weighted  based  on  the  actual  salary- 
level  distribution  of  Federal  employees 
in  the  allowance  area.  Nevertheless,  to 
the  extent  the  multiple  income  levels 
require  additional  subjective 
assumptions,  it  is  possible  that  the 
overall  integrity  of  the  model  would  not 
be  impaired  by  using  a  single  income 
level.  OPM  will  examine  this  issue  in 
conjunction  with  the  study  of  the  COLA 
program  required  by  Public  Law  102- 
141. 

A  commenter  from  Hawaii  stated  that 
the  living  cost  survey  ignores  whether 
Hawaii’s  significantly  higher  prices 
force  Federal  employees  to  suMtitute 
lower-quality  goods,  services,  and 
housing  facilities  than  are  available  to 
Washington.  DC,  area  employees. 
Consistent  with  the  Arana  settlement, 
OPM  has  directed  Runzheimer  to  price 
exact  brands  and  models  of  goods 
whenever  possible.  Similarly,  OPM  and 
Runzheimer  have  striven  to  ensxire  that 
services  surveyed  are  comparable.  With 
respect  to  housing,  Runzheimer  used 
selected  criteria,  such  as  square  footage, 
to  ensure  that  similar  housing  was  being 
compared. 

Some  commenter  stated  that  income 
taxes  should  be  included  in  the  living 
cost  model.  Several  persons  from  Puerto 
Rico  stated  that  Puerto  Rico  has  the 
highest  income  tax  rates  of  any  area  in 
the  United  States  and  that  this  cost  of 
living  should  be  considered.  Several 
commenters  also  believed  that  the 
taxation  of  COLA  payments  by  local 
governments  in  the  allowance  areas 
should  also  be  taken  into  account  in 
setting  the  COLA  rates. 

On  the  other  hand,  one  commenter 
objected  to  including  income  taxes  in 
the  model  on  the  grounds  that  it  would 
unduly  complicate  the  model.  (This 
same  commenter  did  state  that,  if 
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income  taxM  were  included  in  the 
model.  OPM  should  increase  the  CX3LA 
rate  in  areas  where  it  is  taxed.)  Another 
commenter  objected  to  including 
income  taxes  on  the  grounds  that  it 
would  be  necessary  to  compare  the  level 
of  government  services  “purchased” 
with  the  taxes. 

OPM  has  begun  a  study  of  whether 
and  how  income  taxes  might  be  taken 
into  account  in  the  COLA  model. 
Incorporating  income  taxes  in  the  COLA 
model  would  require  revisions  in  OPM’s 
regulations.  Therefore,  interested  parties 
will  have  an  importunity  fmr  comment 
when  and  if  any  rule  change  is 
proposed.  This  issue  udll  be  discussed 
in  OPM’s  report  to  Congress. 

Comments  on  the  Goods  and  Services 
Component 

Some  commenters  questioned 
whether  representative  types  of  stores 
were  surveyed  in  the  allowance  areas. 
They  believe  place-of-purchase  patterns 
in  the  allowance  areas  could  vary 
significantly  frixn  patterns  in  the 
Washington,  DC,  area  due  to  the 
accessibUity  of  various  types  of  stores. 
OPM’s  employee  survey  includes 
questions  regarding  the  types  of  stores 
where  employees  purchase  various 
consumer  goods.  After  review  of  the 
employee  survey  results,  OPM  will 
consider  changes  to  the  outlets  firom 
which  goods  and  services  data  are 
collected. 

One  commenter  expressed  concern 
about  the  use  of  catalog  pricing  in  the 
COLA  survey.  The  commenter 
questicmed  whether  OPM  assumed  that 
allowance  area  employees  are  more 
likely  to  make  catalog  purchases  than 
WasUngton,  DC.  area  employees.  The 
COLA  model  makes  no  assumption 
regarding  whether  employees  in  the 
allowance  areas  make  fewer  or  more 
purchases  throu^  catalogs.  Catalog 
purchases  were  kkcluded  in  the  COLA 
survey  because  catalogs  are  a  common 
source  of  retail  goods  used  by  many 
persons.  The  catalog  prices  used  in  the 
survey  reflect  differences  in  shipping 
costs.  As  mentioned  above,  the 
employee  survey  will  collect 
informatiim  on  source  of  purchases 
(including  catalogs),  and  this 
information  may  lead  to  future  changes 
in  survey  procedures. 

Comments  on  the  Housing  Component 

Some  commenters  stated  that  the 
weight  assigned  to  the  housing 
component  was  too  low — that  housing 
expenditures  were  a  significantly  higher 
portion  of  their  overall  budget  than 
indicated  by  the  weight  For  example, 
commenters  from  Hawaii  asserted  that 
Federal  employees  living  in  Hawaii 


spend  a  much  larger  percentage  of  their 
total  expenditures  on  housing  than  the 
nationwide  average. 

The  housing  weight  is  an  average. 

There  will  always  be  individuals  whose 
housing  costs  are  below  or  above  such 
an  average.  People  who  have  recently 
urchas^  their  homes  generally  will 
ave  a  high  percentage  of  their  income 
consumed  by  mortgage  payments.  On 
the  other  hand,  people  who  purchased 
a  home  some  time  ago  using  a  fixed-rate 
mortgage  will  generally  have  a  lower 
percentage  of  &eir  income  spent  on 
housing.  ’The  fact  that  an  individual’s 
own  expenditure  pattern  is  different 
than  the  average  does  not  mean  that  the 
average  is  not  appropriate.  A  review  of 
CES  data  for  the  Honolulu  and 
Washington.  DC,  areas  revealed  that 
housing  costs,  as  a  percentage  of  total 
household  expenditures,  are  very  close 
in  the  two  areas. 

A  few  commenters  stated  that  the 
residential  areas  surveyed  did  not 
properly  reflect  where  Federal 
emplojrees  live.  A  commenter  from 
Hawaii  stated  that  Runzheimer  had 
classified  middle-income  communities 
as  high-income  communities  and  had 
excluded  areas  based  on  a  faulty 
assumption  that  housing  in  the  areas 
was  too  expensive  for  Federal 
employees.  The  commenter  stated  that 
many  Federal  employees  live  in  the 
Hawaii  Kai  area  (Honolulu),  in  which, 
according  to  the  commenter.  the  median 
price  of  a  home  is  $465,000.  'The  same 
commenter  also  suggested  that  the  areas 
selected  in  Hawaii  did  not  conform  with 
typical  commuting  patterns — that  they 
were  farther  firom  the  major  wodi  sites 
than  is  t)rpical. 

In  the  judgment  of  OPM  and 
Runzheimer  staff,  the  residential  areas 
selected  provide  reasonably 
representative  data  regarding  the 
comparative  cost  of  housing  at  low, 
middle,  and  high  income  levels.  The 
employee  survey  was  designed  to 
collect  information  regarding  place  of 
residence,  total  household  income,  and 
commuting  time  and  distance.  OPM  will 
review  community  selections  after  the 
results  of  the  employee  survey  have 
been  analyzed.  Of  course,  any  new 
procedures  or  criteria  used  to  make 
changes  in  residential  areas  surveyed 
can  affect  housing  costs  in  the 
Washington,  DC.  area,  as  well  as  in  the 
allowance  areas.  Whether  the  housing 
index  for  an  allowance  area  increases 
due  to  changes  in  residential  areas 
surveyed  will  depend  not  just  on  the 
changes  in  housing  costs  in  the 
allowance  area,  but  also  on  changes  in 
housing  costs  in  the  Washington.  DC, 
area. 


A  number  of  commenters  asserted 
that  climate  conditions  (such  as  high 
humidity,  high  rainfall,  simlight 
intensity,  airborne  salt,  snow,  cold 
weather)  resulted  in  higher  home 
maintenance  costs  than  in  the 
Washington,  DC.  area.  For  example, 
commenters  stated  that  roofs  deteriorate 
more  rapidly  and/or  that  exterior 
surfaces  require  more  firequent  painting. 
'They  also  suggested  that  more  frequent 
insect  proofing  is  required.  These 
commenters  objected  to  the  fact  that  in 
developing  home  maintenance  costs. 
Runzheimer  considered  only  costs 
incurred  on  an  annual  basis.  They 
believe  the  living  cost  model  should 
take  into  account  the  fact  that  some 
home  maintenance  costs  are  inciured 
more  frequently  in  the  allowance  areas 
than  in  the  Washington.  DC.  area 
(although  not  annually) — e.g.,  roof 
replacement. 

OPM  does  not  have  definitive  data  on 
the  frequency  of  major  home 
maintenance  expenses.  However,  OPM 
is  collecting  data  on  the  frequency  of 
major  home  maintenance  expenses 
through  the  employee  survey.  After 
analysis  of  the  employee  survey  data  is 
complete.  OPM  will  consider  changes  in 
the  COLA  model  assumptions. 

One  commenter  objected  to  the 
assumption  that  most  Alaskans  perform 
their  own  snow  removal.  'The  same 
commenter  was  under  the  impression 
that  the  cost  of  snowblowers  was 
excluded  from  the  survey,  which  would 
be  inconsistent  with  the  assumption 
that  Alaskans  perform  snow  removal 
themselves.  'The  employee  survey 
included  questions  on  whether 
employees  pay  for  various  snow 
removal  services  on  a  periodic  basis. 
Model  changes  may  be  made  if  the 
employee  survey  shows  they  are 
warranted.  With  respect  to  the 
snowblower  issue,  snowblowers  were, 
in  fact,  included  in  the  1992  Alaska 
COLA  survey. 

Comments  on  the  Transportation 
Component 

A  number  of  commenters  stated  that 
poor  roads,  rough  terrain,  salt  air,  and/ 
or  harsh  weather  increased  automobile 
maintenance  costs  in  the  allowance 
areas  and  caused  cars  to  depreciate 
faster.  Similar  comments  were  made  in 
response  to  the  previous  Runzheimer 
report. 

The  OPM  COLA  model  takes  into 
consideration  both  higher  car 
maintenance  costs  and  greater 
depreciation.  For  example,  the  model 
includes  a  presumption  that  tires  tend 
to  have  a  shorter  tread  life  in  all  the 
allowance  areas.  Also.  Runzheimer 
found  that  replacement  of  CV  joint 
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boots,  which  is  one  of  the  items  used  to 
determine  car  maintenance  costs  in 
Alaska,  was  performed  at  a  higher 
frequency  In  the  Alaska  allowance  areas 
than  in  the  Washington,  DC,  area.  This 
additional  cost  was  captured  in 
automobile  maintenance  costs.  As  stated 
in  the  Runzheimer  report,  based  on 
research  of  used  car  values,  Runzheimer 
determined  that  cars  in  Nome,  AK.  and 
Fairbanks,  AK,  depreciated  in  value  at 
a  more  rapid  rate  than  in  the 
Washington,  DC.  area;  therefore,  it  made 
adjustments  in  the  calculation  of  car 
depreciation  expenses  in  these  two 
areas. 

The  employee  survey  now  under  way 
was  designed  to  collect  data  related  to 
car  maintenance  requirements, 
including  the  physical  condition  and 
terrain  of  roads  on  which  employee^ 
drive,  tire  tread  life,  and  the  frequency 
of  various  repairs.  The  survey  also 
collects  data  regarding  the  number  of 
miles  driven  per  year  by  Federal 
employees.  Oi^  will  consider  changes 
in  the  COLA  model  based  on  the  results 
of  the  employee  survey. 

A  number  of  commenters  also  stated 
that  car  fuel  economy  was  less  than  in 
the  mainland  United  States  due  to  poor 
roads,  climate,  and/or  topography.  As 
explained  in  the  Deceml^r  10, 1992, 
Federal  Register  notice  (pages  58572- 
58573),  Runzheimer  took  into  account 
the  factors  of  climate,  road  surface 
quality,  and  topography  (gradient)  in 
calculating  fuel  costs.  OPM  notes  that 
on  page  58573  of  the  Federal  Register 
notice,  Runzheimer  erroneously  stated 
that,  in  all  allowemce  areas,  the  road 
surface  quality  subfactors  were  .94  for 
locally  controlled  roads  and  .97  for 
federally  controlled  roads.  These  factors 
actually  applied  only  in  Alaska.  The 
respective  subfactors  in  the  other 
allowance  areas  were  .96  and  1.00.  (The 
lower  subfactors  for  Alaska  reflect  the 
effects  of  snowy  conditions.)  The  error 
was  confined  to  the  narrative  text,  and 
the  correct  factors  were  used  in  the 
calculations. 

Several  commenters  specifically 
objected  to  the  assumption  that 
federally  controlled  roads  t}rpically  have 
four  lanes.  OPM  believes  it  is  reasonable 
to  assume  that,  on  average,  federally 
controlled  roads  support  roughly  twice 
as  much  traffrc  as  locally  controlled 
roads,  regardless  of  whether  the 
federally  controlled  roads  have  two  or 
four  lanes.  OPM  notes,  however,  that 
using  an  alternative  assumption  that 
federally  and  locally  controlled  roads 
bear  the  same  amoimt  of  traffic  would 
not  have  made  a  difference  in  the  CX)LA 
rates  derived  from  the  survey  because 
the  increase  in  fuel  costs  resulting  from 


the  alternative  assumption  ranged  from 
only  $7  to  $30  per  year. 

A  commenter  from  Alaska  maintained 
that  the  living  cost  model  should  be 
revised  to  include  the  cost  of  four-wheel 
drive  capability  in  deriving  the  cost  of 
new  cars  purc^sed  in  Alaska.  One  of 
the  three  types  of  vehicles  used  in  the 
COLA  survey  to  estimate  car  costs  was 
a  four-wheel  drive  Qievrolet  Blazer 
truck,  which  is  available  in  both  Alaska 
and  in  the  Washington.  E)C.  area. 

Soma  commenters  seem  to  have  been 
confused  about  the  composition  of  the 
Public  Transportation  category.  For 
example,  some  commenters  from  Puerto 
Rico  and  the  Virgin  Islands  stated  that 
the  lack  of  an  efrective  public  mass 
transportation  system  compelled  them 
to  purchase  cars  or  to  use  taxi  services. 
Many  of  the  commenters  from  St.  Croix 
stated  that  there  is  no  public 
transportation  system  on  the  island,  just 
taxi  vans  and  taxis. 

As  explained  in  the  report,  municipal 
mass  transportation  is  no  longer 
included  in  the  survey.  Air 
transportation  is  surveyed  instead — i.e., 
the  cost  of  a  around-trip  ticket  from  the 
allowance  area  or  the  Washington,  DC, 
area  to  Los  Angeles,  CA.  The  confusion 
appears  to  be  caused  by  the  use  of  the 
term  “Public  Transportation”  as  the 
category  title.  This  is  consistent  with  the 
CES  name  for  the  category,  but  the 
category  is  not  limited  to  municipal 
mass  transportation.  It  includes  air. 
boat,  taxi,  bus,  subway,  and  other  forms 
of  commercial  and  municipal 
transportation.  In  future  reports,  OPM 
will  use  less  confusing  terminology  and/ 
or  more  clearly  describe  the 
composition  of  the  Public 
Transportation  category. 

Several  commentws  objected  to  the 
selection  of  Los  Angeles  as  the  common 
destination  point  in  comparing  air  travel 
costs.  They  stated  that  Lot  Angeles  was 
the  most  competitive  airline  market  in 
the  United  States,  resulting  in  lower 
fares  relative  to  other  destinations. 

Many  commenters  suggested  using  other 
destinations,  such  as  St.  Louis,  MO,  or 
Chicago,  IL. 

As  stated  in  the  report,  Los  Angeles 
was  selected  because  it  is  a  common 
point  within  the  continental  United 
States  that  is  roughly  equidistant  from 
each  of  the  allowance  areas  and  the 
Washington,  EXl  area.  St.  Louis  and 
Chicago,  though  popular  destinations 
for  air  travelers,  do  not  meet  the 
equidistant  criterion.  The  fact  that  the 
route  may  be  highly  competitive  does 
not  invalidate  cost  comparisons  because 
OPM  is  measuring  the  relative  cost  of  air 
travel.  If  competitkm  reduces  fares 
because  of  the  volume  of  travel  to  Los 
Angeles,  the  reductions  will  be  reflected 


in  the  Washington,  DC.  to  Los  Angeles 
fares  as  well  as  the  allowance  area  to 
Lot  Angeles  frues.  Therefore,  OPM 
believes  the  comparisons  are 
appropriate. 

dome  commenters  stated  that 
including  air  transportation  costs  of  a 
single  recreational  trip  was  not  a  true 
measure  of  the  air  transportation  costs 
that  allowance  area  employees  incur. 

The  OPM  employee  sxuvey  includes  a 
number  of  questions  regarding  travel 
outside  the  area  in  vrhich  the  employee 
lives  for  extended  vacations  or  family 
visits,  trips  to  and  from  a  college  or 
university,  shopping,  and  medial 
treatment.  OPM  will  consider  revisions 
in  the  COLA  model  based  on  the  survey 
data. 

Comments  on  the  Miscellaneous 
Component 

One  commenter  objected  to  the  COLA 
model  assumption  that  certain  expense 
items  in  the  miscellaneous  component 
(i.e.,  contributions,  pensions,  and  other 
retirement  vehicles)  are  equal  in  the 
allowance  areas  and  in  the  Washington, 
DC,  area.  The  commenter  proposed  that 
these  items  instead  be  adjusted  using 
the  index  for  the  consumer  goods  and 
services  component.  OPM  l^lieves  it  is 
reasonable  to  assign  equal  cost  value  to 
the  contributions  category  (including 
gifts  to  non-family  members),  since  the 
size  of  such  contributions  is  a  matter  of 
personal  choice  and  since  the  best 
measure  of  the  “cost”  of  a  contribution 
is  dollar  value.  Furthermore,  OPM 
believes  that  it  is  reasonable  to  assign 
equal  cost  value  to  the  category  of 
pensions  and  other  retirement  income 
vehicles,  since  Federal  employees  in  the 
allowance  areas  have  the  same  basic 
retirement  plans  as  those  in  the 
Washington.  DC,  area. 

A  number  of  commenters  stated  that 
certain  medical  services  were  not 
available  in  their  area  and  that  tliey  had 
to  fly  to  other  areas  to  obtain  those 
services.  According  to  commenters  in 
St.  Croix,  the  local  hospital  is  housed  in 
a  modular  unit  (since  the  former 
hospital  building  was  destroyed  by 
Hurricane  Hugo  in  1989)  and  is  not 
accredited,  forcing  many  Federal 
employees  to  fly  to  San  Juan,  Puerto 
Rico,  or  to  the  U.S.  mainland  (e.g., 
Miami.  FL)  for  hospital  services.  Federal 
employees  in  St.  Croix  noted  the  cost  of 
air  travel  for  medical  treatment.  They 
also  noted  the  cost  of  air  ambulance 
service  (or  insurance  to  cover  such  ^ 
service). 

At  OPM’s  request,  Runzheimw 
conducted  a  preliminary  study 
regarding  the  availability  and  cost  of 
medical  procedures  in  the  allowance 
areas.  In  addition,  OPM’s  employee 
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survey  included  questions  regrading 
where  Federal  employees  obtain 
medical  services.  OPM  will  analyze  the 
Runzheimer  study  and  the  employee 
survey  results  as  part  of  the  study  of  the 
COLA  program  required  by  Public  102- 
141.  OPM  also  will  explore  whetlier  the 
COLA  model  should  be  modified  for 
future  surveys  to  include  the  costs  of  air 
ambulance  insurance  in  areas  such  as 
St.  Croix. 

A  number  of  commenters  from  the 
allowance  areas  stated  that  OPM  should 
have  considered  the  cost  of  private 
education  in  grades  K  through  12.  They 
maintained  that  public  schools  in  their 
areas  were  of  poor  quality,  thus  causing 
a  high  percentage  of  Federal  employees 
to  send  their  children  to  private  schools. 
For  example,  a  number  of  commenters 
from  St.  Croix  stated  that  the  public 
schools  are  not  accredited.  OPM  and 
Runzheimer  are  studying  whether  and 
how  private  K  throu^  12  education 
costs  should  be  included  in  the  COLA 
model.  The  employee  survey  now 
underway  is  collecting  information 
about  the  number  of  children  enrolled 
in  private  schools. 

Some  commenters  wanted  OPM  to 
take  into  account  the  cost  of  sending 
children  to  out-of-area  colleges  and 
imiversities.  They  noted  the  cost  of 
travel  to  and  from  the  college,  the  cost 
of  housing,  and  the  need  to  pay  tuition 
at  the  non-State  resident  rate.  At  OPM’s 
request,  Runzheimer  conducted  a 
preliminary  study  regarding  the 
availability  and  cost  of  college  and 
university  educational  opportunities  for 
members  of  Federal  employees’  families 
in  the  allowance  area.  In  addition, 
OPM’s  employee  siuvey  includes 
questions  regarding  where  members  of 
Federal  employees’  families  obtain 
higher  education.  OPM  will  analyze  the 
Runzheimer  study  and  the  employee 
survey  results  as  part  of  the  study  of  the 
COLA  program  required  by  Public  102- 
141. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  imder  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  affect  only 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 


U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 

Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  591  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 


Subpart  B — Cost-of-Llving  Allowance 
and  Post  Differential — Nonforeign 
Areas 


1.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5941;  E.0. 10,000,  3 
CFR,  1943-1948  Comp.,  p.  792;  E.0. 12510, 

3  CFR  1985  Comp.,  p.  338. 


2.  Appendix  A  of  subpart  B  of  part 
591  is  revised  to  read  as  follows: 

Appendix  A  of  Subpart  B — ^Places  and 
Rates  at  Which  Allowances  Shall  Be 
Paid 

This  appendix  lists  the  places  where  a 
cost-of-living  allowance  has  been  approved 
and  shows  the  allowance  rate  to  be  paid  to 
employees  along  with  any  special  eligibility 
requirements  for  the  allowance  payment.  The 
allowance  percentage  rate  shown  is  paid  as 
a  percentage  of  an  employee’s  rate  of  basic 
pay. 


Geographic  coverage/allow- 
arKe  category 


Authorized 
allowance 
rate  (per¬ 
cent) 


State  of  Alaska: 

City  of  Anchorage  and  50 
mile  radius  by  road: 

Local  Retail  . 

Cornmissary/Exchange  . 

City  of  Fairbanks  and  50  mile 
radius  by  road: 

Local  Retail  . 

Commissary/Exchange  . 

City  of  Juneau  and  50  mile 
radius  by  road: 


25.0 

17.5 


25.0 

20.0 


Local  Retail  . 

Contmissary/Exchange 
Rest  of  the  State: 

All  Employees  . . 

State  of  Hawaii: 


25.0 

25.0 

25.0 


City  and  County  of  Honolulu; 

Local  Retail  . . 

Commissary/Exchange  ..... 
County  of  Hawaii; 

All  Employees  . 

County  of  Kauai: 


22.5 

15.0 

15.0 


Local  Retail  . 

Commissary/Exchange  . 

County  of  Maui  and  County 
of  Kalawao: 

All  Employees  . 

Territory  of  Guam  and  Com¬ 
monwealth  of  the  Northern 
Mariana  Islands: 

All  Locations: 

Local  Retail  . 

Commissary/Exchange  . 

Comnmnwealth  of  Puerto  Rico: 
All  Locations: 

Local  Retail  . 


17.5 

17.5 

22.5 

15.0 

7.5 

10.0 


Geographic  coverage/allow-  1 
arKe  category 

Authorized 
allowance 
rate  (per¬ 
cent) 

Commissary/Exchange  . 

0.0 

The  Virgin  Islands: 

St.  Croix: 

All  Employees  . 

12.5 

St.  Thomas  and  St.  John: 

All  Employees  . 

15.0 

Definitions  of  Allowance  Categories 
The  following  definitions  of  the  allowance 
categories  identified  in  the  tables  in  this 
appendix  shall  be  used  to  determine 
employee  eligibility  for  the  appropriate 
allowance  rate: 


Allowance  cat¬ 
egory 

Definition 

Local  Retail . 

This  category  includes 
those  employees  who 
purchase  goods  and 
services  from  private  re¬ 
tail  establishments. 

Commissary/ 

This  category  includes 

Exchange. 

those  employees  who 
shop  at  private  retail  es¬ 
tablishments,  but  who,  as 
a  result  of  their  Federal 
civilian  employment  also 
have  unlimited  access  to 
commissary  and  ex¬ 
change  facilities.  This 
category  Is  established 
only  in  those  allowance 
areas  that  have  these  fa¬ 
cilities. 

Note:  Eligibility  for  access  to  military 
commissary  and  exchange  facilities  is 
determined  by  the  appropriate  military 
department.  If  an  employee  is  furnished  with 
these  privileges  for  reasons  associated  with 
his  or  her  Federal  civilian  employment,  he  or 
she  will  have  an  identification  c^  that 
authorizes  access  to  such  facilities. 
Possession  of  such  an  identification  card — 
i.e.,  one  issued  by  reason  of  his  or  her 
Federal  civilian  employment — is  sufiicient 
evidence  that  the  employee  uses  the 
facilities. 

[FR  Doc.  93-14363  Filed  6-17-93;  8:45  am) 
BILUNQ  CODE  632S-«1-4I 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 

General  Crop  Insurance  Regulations; 
Rice  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Interim  rule. _ _ 

SUMMARY:  This  rule  provides  for  an 
option  for  those  policyholders  who 
aerially  seed  rice  if  such  seed  rice  is  not 
presoaked.  The  aerial  seeding  of  rice 
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which  is  not  presoaked  will  be  insurable 
only  by  written  a^aemMit  between  the 
insured  and  the  Fed«al  Crop  Insurance 
Corporation  (FQC). 

DATES:  Effective  Date:  March  31, 1993. 

Comments:  Comments  must  he  ■ 
received  by  August  17, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Mari  L.  Dunleavy,  Acting  Director, 
Regulatory  and  Procadu^ 

Development,  Fedmel  Oop  Insurance 
Corporation,  14tfa  &  Independence 
Avenue  SW.,  Washington,  DC,  20250. 

FOR  FURTHER  MFORMATION  CONTACT:  Mari 
L.  Dunleavy,  Acting  Director,  Regulatory 
and  Procedural  Development,  F^eral 
Crop  Insurance  Coiporation,  U.S. 
Department  of  Agricuhure,  Washington, 
DC  20250.  Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures.  Such  a  review 
is  in  process  and  a  determination  imder 
those  provisions  will  be  shortly 
forthcoming.  The  present  sunset  review 
date  established  for  these  regulations  is 
Aimust  29, 1998. 

i^thleen  Cormelly,  Acting  Manager, 
FCIC  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An^innual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Kathleen  Connelly  also  certifies  that 
this  action  will  not  increase  the  federal 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons.  The 
action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  or  on  the  farmers 
served  by  this  totally  voluntary  crop 
insurance  program  because  this  action 
does  not  require  significant  actions  on 
their  part  lliis  action  imposes  no 
addition^  burden  on  the  insured 
farmer,  does  not  require  participation  in 
the  program,  or  increase  what  is 
currently  paid  to  gain  insurance 
protection.  Further,  this  action  requires 
of  the  reinsured  company  or  sales  and 
service  contractor  what  is  considered 
normal  and  customary  in  the  ordinary 
conduct  of  business.  Therefore,  this 


action  is  determined  to  be  exempt  from 
the  provisions  of  the  Ragtilatmy 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpait  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Acting  Manager,  FQC,  has 
certified  to  the  Office  of  Management 
and  Budget  (OMB)  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  section  2(a),  and 
2(b)(2)  of  Executive  Order  12778. 

This  r^ulation  revises  a  provision  of 
the  rice  crop  insurance  policy  issued 
under  the  Federal  crop  insurance 
program.  The  provisions  of  these 
policies  clearly  pre-empt  all  conflicting 
provisions  of  state  law  or  regulation. 

The  rule  is  effective  retroactively  to 
March  31. 1993,  the  sales  closing  date 
for  the  rice  policy  in  most  counties  for 
the  1993  crop  year.  No  party  with 
standing  is  required  to  undertake  an 
administrative  proceeding  before  suit  on 
the  publication  of  the  provision. 
However,  administrative  procedures  are 
required  before  a  policyholder  may 
collect  an  indemnity  under  this 
provision. 

Background 

The  Environmental  Protection  Agency 
(EPA)  has  determined  that  under  certain 
circumstances,  presoaking  of  rice  seed 
which  has  been  treated  with  a  surface 
sterilant  may  be  contrary  to 
environmental  protection  rules.  Further, 
the  Extension  Service  has  determined 
that  the  presoaking  of  rice  seed  is  not 
the  exclusively  acceptable  good  farming 
practice  for  aerial  seeding.  Failure  to 
allow  for  exception  to  the  restriction 
requiring  that  all  aerial  seeded  rice  be 
presoak^  would  prohibit  a  large 
number  of  producers  using  acceptable 
methods  of  crop  production  firom 
obtaining  crop  insurance  on  their  rice 
crop.  Therefore,  good  cause  is  found  for 
publication  of  the  rule  without  notice 
and  comment  pursuant  to  5  U.S.C.  553. 
Comments  on  the  intraim  rule  will  be 
for  60  days  after  publication  in  the 
Federal  Register  and  will  be  taken  into 


consideration  when  determining 
whether  to  make  the  rule  final. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  Rice. 

Accordingly,  for  the  reasons  set  forth 
in  the  supplementary  information,  FQC 
amends  7  CFR  part  410  as  follows: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  $401,120  is  amended  by  revising 
paragraphs  (a)  and  (b)  of  section  10  of 
the  Rice  Crop  Insurance  Endorsement, 
to  read  as  follows: 

{401.120  Rice  endorsement 
•  •  •  *  • 

10.  Meaning  of  Terms: 

(a)  Aerial  seeding — distribution  of 
presoaked  (unless  agreed  to  by  us  in 
writing)  rice  seed  onto  a  prepared 
seedb^  covered  by  water  under 
controlled  flooding  conditions  by  use  of 
an  airplane  specifically  modified  for 
this  purpose.  The  modification  must 
ensure  a  sufficient  distribution  of  the 
rice  seed  in  the  seed  bed  to  assure  a'' 
normal  crop. 

•  •  #  •  • 

(f)  Planted— the  proper  placement  of 
the  seed  in  a  prepared  seedbed  by  use 
of  a  drill,  broadcasting,  or  by  aerial 
seeding.  Drill  seeding  and  broadcast 
seeding  other  than  aerial  seeding, 
require  mechanical  incorporation  of 
seed  into  the  soil  at  the  proper  depth. 
Aerial  seeding  of  presoaked  seed  onto 
the  seedbed  will  be  considered  planted 
if  a  controlled  flood  of  the  seedbed 
exists  at  the  time  of  planting  and  a 
uniform  distribution  of  seed  exists  after 
removal  of  flood  water.  Planting  in  any 
other  manner  will  be  considered  as  a 
failure  to  follow  recognized  good 
farming  practices  for  rice  and  any  loss 
of  production  resulting  will  not  be 
insured  under  the  policy  unless  we 
agree,  in  writing,  to  allow  another 
method  of  aerial  seeding. 

•  •  •  •  * 

Issued  in  Washington,  DC  on  April  2, 1993. 
Kathleen  Connelly. 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc.  93-14402  Filed  6-17-93;  8:45  am| 
BiLUNo  cooe  Mw-oa-M 


7  CFR  Part*  401, 406, 415,  and  422 

General  Crop  Insurance  Regulations; 
Various  Crop  Endorsements 

AGBICY:  Federal  Crop  Insurance 
Corporation,  USDA. 
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ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
General  Crop  Insurance  Regulations  for 
the  1994  crop  year  only  by  extending 
the  dates  by  which  contract  changes 
must  be  on  file  in  the  service  office  for 
forage  production,  barley,  nursery,  oats, 
potatoes,  rye,  sugarcane,  and  wheat 
crops.  Since  FCIC’s  appropriation  has 
not  been  finalized,  FCIC  believes  that 
delay  of  the  contract  change  date  will 
substantially  lessen  confusion. 

DATES:  Effective  Date:  May  31, 1993. 

Comments:  Comments  must  be 
received  by  August  17, 1993. 

ADDRESSES:  Mari  L.  Dunleavy, 

Regulatory  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washin^on,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
L.  Dunleavy,  Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  October  1, 1997. 

Kathleen  Connelly,  Acting  Manager, 
FCIC,  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  governments,  or 
a  geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Kathleen  Connelly  also  certifies  that 
this  action  wilt  not  increase  the  Federal 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons.  The 
action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  or  on  the  individual 
served  by  the  crop  insurance  program 
because  this  action  does  not  require 
significant  actions  on  their  part.  Since 
final  appropriation  language  may 
require  substantial  program 
modification,  this  amendment  will  not 
cause  an  additional  burden  on 
participants  and  may  substantially 
reduce  any  burden  caused  by  changes  in 
the  program.  Therefore,  this  action  is 
determined  to  be  exempt  fi-om  the 


provisions  of  the  Regulatory  Flexibility 
Act  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

The  Office  of  the  General  Counsel,  as 
the  Designated  Official  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  the 
policies  and  procedures  contained  in 
this  interim  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  action  is  necessary  to  allow  FQC 
sufficient  time  to  review  and  revise  the 
crop  insurance  program  regulations  and 
to  provide  actuarially  sound  data  in 
order  to  administer  the  program  within 
the  budget  and  appropriations  prices  for 
the  1994  Fiscal  Year. 

FQC  policies  required  that  all  crop 
insurance  contract  changes  be  available 
for  inspection  at  service  offices  by  a  date 
specified  in  each  applicable  crop 
endorsement.  FQC’s  1994  budget 
proposal  may  require  further  review  and 
revision  in  the  crop  insurance  program. 
The  current  contract  change  dates  do 
not  allow  sufficient  time  to  make 
necessary  program  revisions.  Extending 
the  date  by  which  contract  changes  will 
be  available  in  the  policyholders’ 
service  offices  to  August  15, 1993,  will 
allow  FQC  adequate  time  to  make  any 
necessary  program  revisions.  Extending 
the  contract  change  date  will  still  give 
current  policyholders  sufficient  time  to 
review  changes  in  the  crop  insurance 
program  and  to  determine  the  viability 
of  insuring  their  fall  crops  for  the  1994 
crop  year. 

'nils  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  does  have  a 
retroactive  effect  for  the  1994  Fall 
planted  crops. 

Therefore,  each  holder  of  an  FCIC 
barley,  wheat,  forage  production,  oats, 
rye,  nursery,  sugarcane,  or  potatoes  crop 
insurance  policy  will  receive  actual 
notice  of  the  change.  'This  interim  rule 


will  not  preempt  any  state  or  local  law. 
regulations,  or  policies,  unless  they  are 
in  conflict  with  this  rule.  Litigation 
involving  claim  for  indemnities  affected 
by  this  rule  require  that  the 
administrative  appeal  process  at  7  CFR 
part  400,  subpart  J  be  exhausted. 

This  rule  does  not  adversely  affect 
Insureds  although  it  will  shorten  the 
time  for  the  insureds  to  make  risk 
management  decisions.  A  vast  majority 
of  decisions  for  the  coming  crop 
insurance  year  are  made  in  the  30  days 
immediately  preceding  the  sales  closing 
date.  The  earliest  sales  closing  date  for 
these  crops  is  September  30  which  will 
still  allow  a  minimum  of  45  days  in 
which  to  make  a  decision.  The  interim 
rule  will  also  shorten  the  time  for 
insurance  companies  to  train  personnel. 
However,  we  believe  the  disruption  in 
the  normal  sales  training  will  be 
minimal  compared  to  what  would  be 
required  if  FCIC  was  required  to  cancel 
all  policies  and  begin  each  program 
fi-om  the  initial  application  after  policy 
terms  have  been  set.  Notice  and  public 
comment  procedures  on  the  rule  are 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  and  good  cause  is 
shown  for  making  this  interim  rule 
effective  upon  publication.  FQC  is 
soliciting  comments  on  this  rule  for  60 
days  after  publication  in  the  Federal 
Register.  Comments  received  will  be 
considered  before  this  interim  rule  is 
made  final.  *' 

List  of  Subjects  in  7  CFR  Parts  401, 406, 
415,  and  422 

Barley,  Crop  insurance.  Forage 
production.  Nursery,  Oats,  Potatoes, 

Rye,  Sugarcane,  and  Wheat. 

Interim  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  supplementary  information,  FQC 
amends  the  Wheat,  Barley,  Oats,  Rye, 
Sugarcane,  Nursery,  Forage  Production, 
and  Potatoes  Crop  Insurance 
Regulations  (7  CFR  parts  401, 406,  415, 
and  422),  effective  for  the  1994  crop 
year  only,  in  the  following  instances: 

1.  The  authority  citation  for  7  CFR 
parts  401,  406,  415,  and  422  continues 
to  read  as  follows: 

Authority:  7  U.S-C.  1506, 1516. 

§§401.101, 401.103, 401.105, 401.106, 

401 .1 33. 406.7,  and  422.7  [Amended] 

2.  Sections  401.101,  401.103, 401.105, 
401.106,  401.133,  406.7,  and  422.7  are 
amended  by  removing  the  date  "June 
30”  and  adding,  in  its  place,  the  date 
“August  15”  in  the  following  sections: 

(a)  Section  401.101  9.  Contract 
Changes: 

(b)  Section  401.103  9.  Contract 
Changes: 
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(c)  Section  401.105  9.  Contract 
Changes: 

(d)  Setkion  401.106  9.  Contract 
Changes; 

(e)  Section  401.133  9.  Contract 
Changes; 

(f)  Section  406.7  16.  Contract 
Changes;  and 

(g)  Section  422.7  16.  Contract 
Changes. 

§415.7  [Amended] 

2.  Section  415.7  is  amended  by 
removing  the  date  “May  31”  and 
adding,  in  its  place,  the  date  "August 
15”  in  paragraph  16.  Contract  Changes. 

Done  In  Washington,  DC.,  on  June  14, 
1993. 

Kathleen  Connelly, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  93-14435  Filed  6-17-93;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Parts  776, 785, 786,  and  799 
[Docket  No.  930477-3077] 

Conversion  to  the  Metric  System 

June  14, 1993. 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  to  convert  units  of  weight  and 
measure  to  the  metric  system.  This 
complies  with  the  1988  Omnibus  Trade 
and  Competitiveness  Act  (OTCA), 
which  amended  the  Metric  Conversion 
Act  of  1975.  The  OTCA  designates  the 
metric  system  of  measurement  as  the 
preferred  system  of  weights  and 
measures  for  U.S.  trade  and  commerce 
and  requires  each  Federal  agency,  to  the 
extent  economically  feasible,  to  use  the 
metric  system  by  the  end  of  fiscal  year 
1992.  This  rule  also  reflects  current 
international  trade,  which  is  conducted 
almost  exclusively  in  the  metric  system. 
Although  the  new  metric  figures  have 
been  rounded  for  ease  in  application, 
the  rounding  has  not  altered  the  scope 
of  control  for  the  affected  items. 

This  final  rule  converts  data  found  in 
two  entries  on  the  Commerce  Control 
List  (ECCNs  9A92  and  9A93)  as  well  as 
data  found  in  other  portions  of  the  EAR 
to  conform  with  the  CCL.  Almost  all 
other  measiirements  used  in  the  EAR 
have  already  been  converted  to  the 
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metric  system,  except  where  other  units 
are  in  general  usage  or  specified  by  law. 

EFFECTIVE  DATE:  This  rule  is  effective 
June  18, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Nancy  Crowe,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration,  P.O.  Box  273, 
Washington,  DC  20044,  Telephone: 

(202) 482-4819. 

SUPPLEMENTARY  INFORMATtON: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  does  not  affect  the  burden 
hours  associated  with  any  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  603(b))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemal^g,  the  opportunity  for  public 
participation,  and  a  delay  in  efiective 
date,  are  inapplicable  bemuse  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Nancy  Crowe,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjecta 

15  CFR  Parts  776,  786,  and  799 

Exports.  Reporting  and  recordkeeping 
requirements. 
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15  CFR  Part  785 
Exports. 

Accordingly,  parts  776,  785,  786,  and 
799  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  776  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq  ),  as  amended;  Pub.  L.  95- 
223, 91  Stat.  1626  (50  U.S.C  1701  et  seq  ); 

Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L.  96-72, 

93  Stat.  503  (50  U.S.C  App.  2401  et  seq  ),  as 
amended  (extended  by  Pub.  L.  103-10, 107 
Stat.  40);  sec.  125,  Pub.  L.  90-64,  99  Stat.  156 
(46  U.S.C  466c);  E.0. 12002  of  July  7, 1977 
(42  FR  35623,  July  7, 1977),  as  amended;  E.O. 
12058  of  May  11, 1978  (43  FR  20947,  May 
16, 1978);  E.O.  12214  of  May  2, 1980  (43  FR 
29783,  May  6, 1980);  E.O.  12730  of 
September  30, 1990  (55  FR  40373,  October  2, 
1990),  as  continued  by  Notice  of  September 
25. 1992  (57  FR  44649,  September  28, 1992); 
and  E.O.  12735  of  Novemter  16, 1990  (55  Fit 
48587,  November  20, 1990),  as  continued  by 
Notice  of  November  11. 1992  (57  FR  53979, 
November  13, 1992). 

2.  The  authority  citation  for  15  CFR 
part  785  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.),  as  amended:  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C  1701  et  seq.)-, 
Pub.  L.  95-242, 92  Stat.  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L  96-72, 

93  Stat.  503  (50  U.S.C  App.  2401  et  seq.),  as 
amended  (extended  by  Pub.  L  103-10, 107 
Stat.  40);  E.0. 12002  of  July  7, 1977  (42  FR 
35623,  July  7, 1977),  as  amended;  E.O.  12058 
of  May  11, 1978  (43  FR  20947,  May  16, 1978); 
E.0. 12214  of  May  2, 1980  (45  FR  29783,  May 
6, 1980);  E.0. 12730  of  September  30, 1990 
(55  FR  40373,  October  2, 1990),  as  continued 
by  Notice  of  ^ptember  25, 1992  (57  FR 
44649,  Septemter  28, 1992);  and  E.O.  12735 
of  November  16, 1990  (55  FR  48587, 
November  20, 1990),  as  continued  by  Notice 
of  November  11, 1992  (57  FR  53979, 
November  13, 1992). 

3.  The  authority  citation  for  15  CFR 
parts  786  and  799  continues  to  read  as 

Authority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.),  as  amended;  .sec.  101, 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C  185), 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C  6212),  as  amended;  secs. 
201  and  201(ll)(e),  Pub.  L  94-258, 90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L  95-223,  91  Stat.  1626  (50 
U.S.C  1701  ef  seq.);  Pub.  L.  95-242,  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208,  Pub.  L  95-372,  92  Stat.  668 
(43  U.S.C  1354);  Pub.  L  96-72,  93  Stat  503 
(50  U.S.C  App.  2401  et  seq.),  as  amended 
(extended  by  Pub.  L  103-10, 107  Stat.  40); 
sec.  125,  Pub.  L  99-64,  99  Stat.  156  (46 
U.S.C  466c);  E.O.  11912  of  April  13, 1976  (41 
FR  15825,  April  15, 1976);  E.O.  12002  of  July 
7, 1977  (42  FR  35623,  July  7, 1977),  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978);  E.O.  12214  of  May  2, 
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1980  (45  FR  29783,  May  6, 1980);  E.a  12730 
of  September  30, 1990  (55  FR  40373.  October 
2, 1990),  as  continued  by  Notice  of 
September  25. 1992  (57  PR  44649,  September 
28, 199Z);  and  E.Q  12735  of  November  16, 
1990  (55  FR  48587.  November  20, 1990).  as 
continued  by  Notira  of  November  11, 1992 
(57  FR  53979,  November  13. 1992). 

PART  776— [AMENDED] 

4.  Section  776.9  is  amended  by 
revising  the  i^ase  **40  feet  in  length” 
to  read  ”12  ro  (40  ft)  in  length”  in  the 
introductory  text  of  paragraph  (bKl)(iii) 
(two  references),  and  in  the  introductory 
text  of  paragraph  (b)(3)(iii)  (two 
references). 

PART  785— [AMENDED] 

5.  Section  785.4  is  amended: 

a.  By  revising  the  phrase  ”10,000  lbs. 
empty  weight”  in  paragraph  (d)(l)(vi)  to 
read  ”4.5 1  (10,000  lbs)  empty  wei^t” 
(two  references); 

b.  By  revising  the  phrase  ”10  tons”  in 
paragraph  (dKl)(viii)  to  read  ”9 1  (10 
tons)”;  and 

c.  By  revising  the  parenthetical  phrase 
“(greater  than  400  horsepower)”  in 
paragraph  (d)(l)(ix)  to  read  “(greater 
than  298  kW  (400  horsepower))”. 

6.  Section  785.7  is  amended  by 
revising  the  phrase  ”10  tons”  in 
paragraph  (c)  to  read  ”9 1  (10  tons)”. 

PART  786— [AMENDED] 

7.  Section  786.7  is  amended; 

a.  By  revising  the  phrase  ”  ‘lbs.’,  ‘sq. 
ft.’  ”  in  the  inti^uctory  text  of 
paragraph  (c)(1)  to  read  ”  'kilograms’, 
‘souare  meters’  ”; 

b.  By  revising  the  phrase  ”100,000 
pounds”  in  the  introductory  text  of 
paragraph  (e)(1)  to  read  ”100,000  kg”; 

c.  By  revising  the  phrase  ”110,000 
poimds”  in  paragraph  (e)(l)(i)  to  read 
”110,000  kg”;  and 

d.  By  revising  paragraphs  (e)(l)(ii)  and 
(e)(l)(iii)  to  read  as  follows: 

§786.7  Shipping  tolerance. 

***** 

(e)*  *  * 

(!)••* 

(ii)  If  the  first  shipment  is  for  40,000 
kg,  the  second  shipment  may  not  exceed 
66,000  kg  (10%  of  the  unshipped 
balance  of  60,000  kg  (6,000  k^  plus  the 
unshipped  balance),  and  the  total  cost  of 
the  second  shipment  shall  not  exceed 
$850,000— 

$600,000  (the  value  of  the 
unshipped  balance  of 
60,000  kg) 

4-250,000  (25%  of  the  original  total 
value  shown  on  the  li¬ 
cense) 

=$850,000 


(iii)  If  the  first  shipment  Is  for  40,000 
kg  and  the  second  shipment  is  for 
20,000  kg.  the  third  shipment  may  not 
exceed  44,000  kg  (10%  of  the  unshipped 
balance  of  40,000  kg  (4,000  kg)  phis  the 
unshipped  balance),  and  the  total  cost  of 
the  thiid  shipment  shall  not  exceed 
$650,000— 

$400,000  (the  value  of  the 
unshipped  balance  of 
40,000  kg) 

4^250,000  (25%  of  the  original  total 
value  on  the  license) 


=$650,000 

*  «  *  *  * 

PART  799-[AMENDED] 

8.  Section  799.1  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§799.1  The  commerce  control  list  and  how 
to  use  It 

***** 

(h)  Units  of  measure.  Most 
measurements  used  on  the  Commerce 
Ciontrol  List  are  expressed  in  metric 
units,  frequently  followed  by  an 
approximate  inch-pound  measurement 
in  parentheses,  except  where  other  units 
are  in  general  usage  or  specified  by  law. 
Whenever  there  is  difference  between 
the  metric  and  inch-pound  figures,  the 
metric  standard  vnll  be  used  for 
classification  or  export  licensing 
purposes. 

9.  Supplement  No.  1  to  §  799.1, 
Category  9,  is  amended  by  revising  the 
headings  to  ECCNs  9A92F  and  9A93F  to 
read  as  follows: 

9A92F  Off  highway  wheel  tractors  of 
carriage  capacity  9 1  (10  tons)  or  more;  and 
parts  and  accessori^  n 
•  *  •  •  • 

9A93F  On-Highway  tractors;  whh  single  or 
tandem  rear  axles  rated  for  9 1  (20,000  lbs.) 
or  greater  and  specially  designed  parts. 
***** 

Dated:  June  14, 1993. 
lain  S.  Baird, 

Acting  Assistant  Secretory  for  Export 
Administration. 

[FR  Doc.  93-14463  Filed  6-17-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parte  1, 6a,  602 
[T.D.  8476] 

RIN 1545-AR05;  1S45-AP09 

Arbitrage  Restrictions  on  Tax-Exempt 
Bonds 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  arbitrage  and  related 
restrictions  applicable  to  tax-exempt 
bonds  issued  by  State  and  local 

f governments.  Changes  to  the  applicable 
aw  were  made  by  the  Tax  Reform  Act 
of  1986,  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  the 
Revenue  Reconciliation  Act  of  1989, 
and  the  Revenue  Reconciliation  Act  of 
1990.  These  regulations  affect  issuers  of 
tax-exempt  bonds  and  provide  guidance 
for  complying  with  the  arbitrage  and 
related  restri^ons. 

DATES:  These  regulations  are  effective 
on  July  1, 1993. 

For  dates  of  applicability  of  these 
regulations  to  various  bond  issues, 
including  certain  elective  retroactivity 
provisions  and  transition  rules,  see 
§  1.148-11  of  these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  R.  Lilienthal  or  William  P.  Cejudo 
at  202-622-3980  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wiUi  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1347. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  12  hours  to  15 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  13.5  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
hitamal  Revenue  Service.  Individual 
respondents  may  require  more  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
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to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Background 

Explanation  of  Provisions 

I.  Background  of  Regulations 

Section  148  provides  rules  restricting 
the  use  of  procWls  of  tax-exempt  State 
and  local  bonds  to  acquire  higher 
yielding  investments.  Section  148(a) 
provides  generally  that  interest  on  a 
State  or  local  bond  is  tax-exempt  only 
if  the  issuer  invests  bond  proceeds  at  a 
yield  that  is  not  materially  higher  than 
the  yield  on  the  bond  issue.  S^tion 
148(f)  provides  that  interest  on  a  State 
or  local  bond  is  tax-exempt  only  if  the 
issuer  rebates  to  the  Federal  government 
certain  arbitrage  earnings  derived  from 
investing  gross  proceeds  at  a  yield 
exceeding  the  yield  on  the  bond  issue. 

Longstanding  regulations  relating  to 
the  arbitrage  yield  restriction  rules  are 
in  §§  1.103-13  through  1.103-15.  On 
May  18, 1992,  final  regulations  under 
section  148  were  published  at  §§  1.148- 
0  through  1.148-11  (the  May  1992 
regulations).  At  that  time,  the  Internal 
Revenue  Service  and  the  Treasury 
E)epartment  announced  that  they  would 
further  simplify  and  clarify  the 
regulations  under  section  148  by 
revising  the  arbitrage  regulations  and 
finalizing  these  rewritten  regulations  by 
June  1993.  To  evidence  this 
commitment,  the  May  1992  regulations 
expire  on  June  30, 1993. 

Proposed  regulations  were  published 
at  §§  1.148-0  through  1.148-11, 
1.149(d)-l,  1.149(g)-l,  1.150-1,  and 
1.150-2  in  the  Federal  Register  for 
November  6, 1992.  The  proposed 
regulations  would  replace  the  existing 
yield  restriction  and  rebate  regulations 
currently  provided  in  §§  1.103-13 
through  1.103-15,  §  1.103-13T, 

§§  1.148-0  through  1.148-11,  §  1.148- 
12T,  and  §  1.148-13T  with  coordinated, 
simplified  regulations.  The  proposed 
regulations  also  propose  to  amend 
certain  related  regulations  on  advance 
refunding  limitations  in  §  1.149-l(d), 
definitions  in  §  1.150-1,  and 
reimbursement  bonds  in  S  1.103—18. 
Written  comments  were  received  on  the 
proposed  regulations,  and  additional 
public  comments  were  received  at  a 
public  hearing  held  on  February  2, 

1993. 

In  addition,  on  October  10, 1990, 
proposed  and  temporary  regulations 
under  §  1.149(b)(3)-lT  were  published 


in  the  Federal  Register.  These 
regulations  provide  that  certain 
investments  in  obligations  issued  by  the 
Resolution  Funding  Corporation  under 
the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
are  excepted  from  the  prohibition  on 
federal  guarantees  of  tax-exempt  bonds 
under  section  149(b). 

After  consideration  of  the  comments, 
the  proposed  regulations  have  been 
modifi^  and  are  adopted  in  final  form. 
Certain  comments  on  the  proposed 
regulations,  and  responses  to  those 
comments,  are  discussed  below. 

n.  Comments  cm  Proposed  Regulations 
and  Certain  Changes  in  Final 
Regulations 

A.  In  general.  The  proposed 
regulations  substantially  revise  the 
arbitrage  regulations  on  tax-exempt 
bonds  to  simplify  those  rule^  and  to 
reduce  administrative  burdens.  The 
proposed  regulations  provide  greater 
coordination  of  the  rules  on  yield 
restriction  and  rebate,  more  unified 
definitions,  general  anti-abuse  rules  in 
lieu  of  numerous  special  rules, 
clarification  of  ambiguous  areas,  and 
new  guidance  on  many  previously 
reserved  topics.  Although  numerous 
modifications  have  been  made  to  clarify 
the  regulations  in  various  technical 
respects  in  response  to  comments 
received,  the  general  principles  behind 
the  proposed  regulations  have  been 
retained  in  the  final  regulations. 

B.  Section  1.148-1  Definitions  and 
Elections.  1.  Computation  Date  and 
Computation  Period.  Rebate  is 
computed  over  permitted  computation 
periods  occurring  between  computation 
dates.  The  proposed  regulations 
generally  provide  issuers  of  variable 
yield  issues  with  flexibility  to  choose 
computation  dates  and  computation 
periods  for  computing  yield  on  an  issue 
for  rebate  purposes.  Commentators 
requested  clarification  of  the  scope  of 
this  flexibility.  The  final  regulations 
retain  significant  flexibility  to  choose 
these  dates  and  periods  until  the  date 
that  the  first  required  rebate  payment 
must  be  made  (i.e.,  5  years  after  the 
issue  date),  but  provide  a  more  limited 
choice  of  permitted  computation 
periods  thereafter. 

2.  De  Minimis  Original  Issue  Discount 
or  Premium.  The  proposed  regulations 
generally  permit  issuers  to  value  certain 
bonds  and  investments  having  standard 
features  and  not  more  than  de  minimis 
amounts  of  original  issue  discount  or 
premium  ("plain  par  bonds”  and  "plain 
par  investments”),  based  on  a  simplified 
measure  of  outstanding  principal 
amount  The  definition  of  de  minimis 
amount  applies  for  a  variety  of 


purposes.  De  minimis  original  issue 
discount  or  premium  is  generally 
defined  in  the  proposed  regulations  as 
an  amount  that  does  not  exceed  0.25 
percent  multiplied  by  the  product  of  the 
stated  redemption  price  at  maturity  and 
the  nmnber  of  complete  years  to  final 
maturity  frnm  the  issue  date. 

To  deiSease  complexity  and  to 
minimize  certain  identified  distortions, 
the  final  regulations  limit  the  measure 
of  this  de  minimis  amount  for  valuation 
purposes  to  a  flat  percentage  of  the 
stated  redemption  price  at  maturity.  In 
a  related  change,  the  final  regulations 
clarify  that  plain  par  bonds  eligible  for 
the  simplified  valuation  rules  include 
certain  tender  option  bonds  (i.e., 
"qualified  tender  bonds”  under  Notice 
88-130, 1988-2  C.B.  543). 

3.  Program  Investments.  The  proposed 
regulations  change  certain  aspects  of  the 
existing  definition  of  "program 
investments”  imder  §  1.103-13(h). 
Commentators  recommended  that  the 
existing  definition  generally  be  retained, 
particularly  its  treatment  of  multifamiiy 
housing  loans  as  eligible  program 
investments.  The  final  regulations  revise 
this  definition  to  be  more  consistent 
with  the  existing  definition. 

4.  Investment-Type  Property.  Whether 
an  item  financed  with  bond  proceeds  is 
investment  property,  including 
investment-type  property,  generally 
determines  whether  that  item  is  subject 
to  arbitrage  restrictions  under  section 
148.  The  proposed.regulations  provide  a 
definition  of  investment-type  property 
that  includes  certain  prepayments  based 
on  the  investment  motivation  for  the 
prepayment.  Commentators  expressed 
concern  that  this  provision  was  too 
broad  and  potentially  covered  common 
prepayments  made  for  bona  fide 
business  reasons.  The  final  regulations 
provide  two  exceptions  to  the  general 
rule  on  prepayments.  One  exception 
focuses  on  whether  the  issuer  has  any 
commercially  reasonable  alternative  to 
the  prepayment.  The  other  exception 
focuses  on  whether  similar  prepayments 
are  customary  among  persons  not 
eligible  for  tax-exempt  financing. 

5.  Replacement  Proceeds.  The 
arbitrage  restrictions  apply  to  both 
proceeds  received  from  *he  sale  of 
bonds  and  amounts  "replaced”  by  the 
proceeds.  The  proposed  regulations 
generally  provide  that  replacement 
proceeds  include,  but  are  not  limited  to, 
sinking  funds,  amounts  that  are  pledged 
as  security  for  an  issue,  working  capital 
replacement  funds,  and  amounts  that 
are  replaced  because  of  their  nexus  to  a 
governmental  purpose  of  the  issue. 
Commentators  requested  that  the 
regulations  provide  a  general  definition 
of  replacement  proceeds.  The  final 
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regulations  provide  a  general  definition 
of  replacement  proceed  based  on 
wheuer  the  amounts  have  a  sufficient 
nexus  to  the  governmental  purpose  of 
the  issue.  The  final  regulations  also 
clarify  that  replacement  proceeds  may 
arise  at  any  time,  regardless  of  whether 
the  creation  of  the  replacement  proceeds 
is  reasonably  expected  by  the  li^er  on 
the  issue  date. 

Gimmentators  also  requested  that  the 
provision  dealing  with  working  capital 
replacement  funds  be  revised  or  deleted. 
The  final  regulations  do  not  include  the 
working  capital  replacement  fund  rule. 
To  reduce  the  arbitrage  incentive  to 
issue  bonds  with  longer  terms  than 
necessary  and  to  recognize  the 
additional  borrowing  implicit  in  these 
issues,  however,  the  final  regulations 
generally  provide  that  replacement 
proceeds  arise  if  the  term  of  an  issue  is 
reasonably  expected  to  be  longer  than 
necessary  to  accomplish  the 
governmental  piupose  of  the  issue  and 
nmds  are  exp^ed  to  become  available 
during  the  term  of  the  issue.  The  final 
regulations  provide  two  safe  harbors 
against  the  application  of  this  rule  that 
apply  if:  (1)  An  otherwise-restricted 
working  capital  financing  issue  is  not 
outstanding  more  than  2  years;  or  (2)  a 
capital  project  financing  issue  has  a 
weighted  average  maturity  that  does  not 
exceed  120  percent  of  the  economic  life 
of  the  financed  projects.  These 
provisions  are  only  safe  harbors  relating 
to  the  existence  of  replacement  proceeds 
and  are  not  intended  to  place  a  maturity 
limitation  on  tax-exempt  bonds. 

C.  Section  1.148-2  General  Arbitrage 
Yield  Restriction  Rules.  1.  Reasonable 
Expectations.  Under  section  148(a), 
bonds  are  generally  taxable  arbitrage 
bonds  if,  as  of  the  issue  date,  the  issuer 
reasonably  expects  to  invest  the 
proceeds  in  higher  yielding 
investments.  The  proposed  regulations 
permit  an  issuer  to  certify  its 
expectations.  The  proposed  regulations 
also  provide  certain  requirements  as  a 
prerequisite  to  the  use  of  the 
certification  that  were  intended  to 
encourage  more  complete  disclosure  of 
facts  and  material  tax  issues. 
Commentators  expressed  concern  that 
some  of  these  requirements  were  imduly 
burdensome  and  created  practical 
difficulties  for  issuers. 

The  final  regulations  significantly 
modify  the  certification  requirements  to 
address  issuer  concerns.  The  required 
complete  disclosure  of  facts  and 
material  tax  issues  has  been  eliminated. 
The  regulations  clarify  that  the 
certification  does  not  establish  any 
presumptions  about  the  reasonableness 
of  an  issuer’s  expectations.  In  general, 
this  and  other  certifications  referred  to 


in  the  final  regulations  have  no  special 
evidentiary  status. 

2.  Temporary  Periods.  Under  section 
148(c).  pro(»ed8  may  be  invested  at  a 
materially  higher  yield  during  a 
reasonable  temporary  period  imtil 
needed  for  the  governmental  purpose  of 
the  issue  without  causing  the  oonds  of 
the  issue  to  be  arbitrage  bonds. 

Under  the  proposed  regulations,  an 
issuer  miist  satisfy  an  expenditmre  test, 
a  time  test,  and  a  due  diligence  test  in 
order  to  qualify  for  the  general  3-year 
temporary  period  for  capital  projects, 
and  these  tests  apply  separately  to  each 
capital  project  financed  by  an  issue. 
Commentators  expressed  concern  about 
the  administrative  burden  associated 
with  tracking  individual  capital  projects 
and  request^  that  these  tests  be  applied 
on  an  aggregate  basis  to  all  capital 
projects  financed  by  an  issue.  The  final 
regulations  generally  adopt  this 
comment,  except  in  the  case  of  certain 
pooled  issues. 

Commentators  expressed  concern  that 
the  13-month  temporary  period  for 
proceeds  used  for  working  capital 
expenditures  was  inadequate  for  certain 
issuers  who,  under  local  law.  have  a 
longer  period  between  their  annual 
budget  cycle  and  the  tax  collections  for 
that  period.  The  final  regulations 
provide  a  temporary  period  of  up  to  2 
years  after  the  issue  date  for  this  fype  of 
issue. 

3.  Minor  Portion.  In  response  to 
comments,  the  final  regulations  permit 
issuers  to  waive  at  any  time  the  ability 
to  invest  amounts  constituting  a  minor 
portion  of  an  issue  at  an  unrestricted 
yield. 

D.  Section  1.148-3  General 
Arbitrage  Rebate  Rules.  1.  Computation 
Date  Q^it.  The  proposed  regulations 
provide  that,  for  purposes  of  computing 
rebate,  an  issuer  is  entitled  to  a 
computation  date  credit  of  $5,000  on  the 
last  day  of  each  fifth  bond  year  and  on 
the  final  maturity  date.  In  order  to  target 
the  credit  more  closely  to  the  periods 
associated  with  the  computations,  the 
final  regulations  change  the  credit  to 
$1,000  for  each  bond  year  during  which 
there  are  grorc  proceeds  of  the  issue  and 
for  the  final  maturity  date. 

2.  Bona  Fide  Debt  Service  Fimds.  In 
response  to  comments,  the  final 
regulations  add  a  safe  harbor  relating  to 
the  statutory  exception  to  the  rebate 
requirement  for  certain  bona  fide  debt 
service  funds,  based  on  a  specified 
maximmn  average  annual  debt  service 
on  an  issue. 

E.  Section  1.148-4  Yield  on  an  Issue 
of  Bonds.  1.  Yield  Recomputation  for  a 
Fixed  Yield  Issue.  The  proposed 
regulations  generally  provide  that  yield 
on  a  fixed  yield  issue  is  determined  as 


of  the  issue  date  and,  except  in  narrow 
circumstances  involving  hedging 
transactions,  is  not  recomputed  to  take 
into  account  subsequent  imexpected 
events.  The  final  regulations  generally 
retain  this  approach  for  rebate  purposes. 

Many  commentators  requested 
guidance  on  the  Federal  Income  tax 
conseqviences  of  an  issuer’s  sale  of  a 
right  associated  with  a  bond,  such  as  a 
call  right,  in  a  separate  transaction  from 
the  original  sale  of  the  bond  (e.g.,  so- 
called  ’’detachable  calls”).  These 
comments  included  requests  for 
guidance  on  whether  the  sale  affects  the 
yield  on  the  bond  for  arbitrage  piirposes 
under  section  148  and  whether  the  sale 
results  in  a  deemed  retirement  of  the 
related  bond  and  the  deemed  issuance 
of  a  new  bond  (a  reissuance)  xinder  the 
tax-exempt  bond  rules  or  section  1001. 
The  final  regulations  clarify  that 
amounts  received  by  the  issuer  firom  the 
sale  of  a  detachable  call  are  taken  into 
account  as  additional  issue  price  on  the 
issue  for  rebate  purposes.  No 
implication  is  intended  on  whether  the 
sale  of  a  detachable  call  results  in  a 
reissuance  of  the  issue  under  section 
1001.  It  is  anticipated  that  this  issue 
will  be  addressed  in  regulations  under 
section  1001. 

2.  Bonds  Subject  to  Mandatory  or 
Contingent  Early  Redemption.  Under 
the  proposed  regulations,  the  yield  on 
certain  fixed  yield  bonds  subject  to 
mandatory  early  redemption  is 
computed  by  treating  those  bonds  as 
redeemed  on  the  reasonably  expected 
early  redemption  date  for  an  amount 
equal  to  their  value.  The  proposed 
regulations  further  provide  that  the 
outstanding  stated  principal  amount 
(plus  accrued  interest)  of  the  bond  may 

treated  as  its  value  if  the  original 
issue  discount  on  the  bond  does  not 
exceed  a  de  minimis  amoimt.  The  final 
regulations  generally  retain  this  rule, 
but  further  limit  the  permitted  de 
minimis  amount  to  an  amount  based  on 
the  number  of  years  to  the  weighted 
average  maturity  date,  rather  than  the 
final  maturity  date,  of  substantially 
identical  bonds. 

3.  Bonds  Subject  to  Optional  Early 
Redemption.  The  proposed  regulations 
contain  a  special  nile  for  computing  the 
yield  on  an  issue  containing  bonds  that 
are  subject  to  optional  early  redemption 
and  that  have  certain  early  redemption 
rights,  significant  premium,  or  so-called 
’’stepped-coupons.”  The  yield  on  an 
issue  subject  to  this  special  rule  is 
computed  by  treating  the  bonds  as 
redeemed  on  the  optional  redemption 
date  that  would  produce  the  lowest 
yield.  The  final  regulations  generally, 
retain  this  rule,  but  exclude  certain 
bonds  if  their  assumed  redemption  has 
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only  a  minimal  effect  on  the  yield  on 
the  issue  of  which  the  bond  is  a  part. 

4.  Qualified  Guarantees.  The 
proposed  regulations  provide  simplified 
rules  under  which  issuers  may  take  into 
account  certain  fees  for  credit 
Mihancement,  sudi  as  bond  insurance 
and  letters  of  credit  (’‘qualified 
guarantees")  in  compi^ng  yield  on  an 
issiie.  The  fbnal  regulations  clarify  that 
certain  liquidity  arrangements  may  be 
qualified  guarantees  and  provide  a  safe 
harbor  for  the  allocation  of  qualified 
guarantee  fees  in  variable  jdeld  issues. 

5.  Qualified  Hedging  Transactions. 
The  proposed  regulatians  permit  issuers 
to  take  certain  qualified  hedging 
transactions  into  account  for  pinrposes 
of  computing  yield  on  an  issue.  Under 
the  proposed  regulations,  a  hedge  is 
generally  a  qualified  hedging 
transaction  if  the  terms  of  tlm  hedge 
closely  correspond  with  the  terms  of  the 
issue  and  if  the  hedge  is  adequately 
idmtified.  Commutators  requested  that 
the  types  of  qualified  hedging 
transactions  be  expanded. 

The  final  regulations  generally 
expand  the  definition  of  a  qualified 
hedging  transaction  in  various  respects. 
The  final  regulations  permit  hedges  for 
less  than  the  entire  term  of  the  issue  and 
hedges  relating  to  less  than  all  of  the 
bonds  of  an  issue.  The  final  regulations 
also  treat  certain  additional  h^ging 
products  (e.g.,  interest  rate  caps)  as 
qualified  hedging  transactions.  The  final 
regulations  gene^ly  treat  issues  that 
involve  qualified  heuiging  transacticms 
as  variable  yield  issues.  Certain  variable 
rate  issues  that  use  interest  rate  swaps 
involving  no  nonperiodic  hedge 
payments,  however,  are  treated  as  fixed 
yield  issues.  The  final  regulations 
amend  the  identification,  accounting, 
and  other  technical  rules  on  qualifi^ 
hedging  transactions. 

F.  Section  1.1 49-5  Yield  and 
Valuation  of  Investments.  1.  Yield  on  a 
Separate  Class  of  Investments.  The 
proposed  regulations  provide  that  the 
yields  on  in^vidual  investments  within 
the  same  class  of  investments  are 
blended  together  for  purposes  of 
applying  the  arbitrage  yield  restriction 
rules.  Under  the  proposed  regulations, 
the  determination  of  whether 
investments  are  part  of  the  same  class  is 
based  on  whether  the  investments  are 
subject  to  the  same  definition  of 
"materially  higher"  imder  the  arbitrage 
yield  restriction  rules. 

Commentators  requested  that  issuers 
be  given  greater  flexibility  to  blend  the 
yields  on  individual  investments  for 
arbitrage  yield  restriction  purposes.  The 
final  regulations  provide  expanded 
flexibility  to  blend  yields  on  various 
categories  of  investments.  The  general 
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anti-abuse  rules  in  §  1.148-10  clarify, 
however,  that  certain  financing 
structures  that  improperly  exploit  these 
rules  cause  the  bonds  to  ^  airntrage 
bonds. 

2.  Yield  Reduction  Payments  to  the 
United  States.  The  proposed  regulations 
provide  significant  integration  of  the 
arbitrage  yield  restriction  and  rebate 
provisions  by  permitting  certain 
payments  to  be  made  to  the  United 
States  to  reduce  the  jrield  on 
investments  for  yield  restriction 
purposes.  The  proposed  regulations 
permit  these  payments  in  specified 
circumstances  in  which  arbitrage  yield 
restriction  creates  administrative 
difficulties. 

Commentators  requested  that  the 
scope  of  the  rule  on  yield  reduction 
payments  be  expanded  in  various 
respects.  The  final  regulations  expand 
the  ability  of  issuers  to  make  yield 
reduction  payments  in  additional 
circumstances  involving  certain  variable 
yield  issues  and  certain  reserve  funds. 
For  purpose  investments,  the  final 
regulations  also  delay  the  due  date  for 
these  payments. 

3.  Administrative  Costs  of 
Investments.  The  proposed  regulations 
permit  reasonable  direct  administrative 
costs  on  all  investments  to  be  taken  into 
account  in  computing  yield  on  the 
investments  and  rebate  on  the  issue. 

The  proposed  regulations  further 
provide,  however,  that  indirect  costs 
such  as  general  overhead  may  not  be 
taken  into  account.  Commentators 
requested  clarification  of  the  scope  of 
permitted  administrative  costs.  The 
final  regulations  provide  additional 
examples  of  the  types  of  qualifying  and 
nonqualifying  administrative  costs.  The 
final  regulations  also  provide  special 
rules  for  administrative  costs  on 
regulated  investment  companies,  certain 
external  commingled  funds,  and 
pr^am  investments. 

G.  Section  1.148-6  General 
Allocation  and  Accounting  Rules.  1. 
Universal  Cap  on  Value  of  Investments 
Allocated  to  an  Issue.  The  proposed 
regulations  generally  retain  the 
universal  cap  provided  imder  the 
existing  regulations  that  limits  the 
amount  of  gross  proceeds  allocable  to  a 
bond  issue.  Commentators  expressed 
concern  that  in  some  cases  the 
application  of  the  universal  cap  creates 
unnecessary  administrative  burdens. 
The  final  regulations  reduce  the 
frequency  with  which  the  universal  cap 
must  be  applied  and  also  permit  issuers 
to  disregard  the  universal  cap  altogether 
in  specified  circumstances. 

2.  Expenditures  of  Proceeds  for 
Woridng  Capital  Purposes.  For  working 
capital  expenditures,  the  proposed 


regulations  generally  retain  the 
“proceeds-spent-last"  accounting 
method  from  the  existing  regulations. 
Bond  proceeds  generally  are  not  treated 
as  spent  under  this  rule  until  other 
available  amounts  have  been  spent.  The 
proposed  regulations  permit  an  amount 
equal  to  10  percent  of  the  previous  fiscal 
year’s  working  capital  e^menditures  to 
be  treated  as  an  unavailable,  reasonable 
reserve.  Commentators  requested  certain 
clarifications,  including  whether  an 
issuer  may,  in  effect,  finance  the 
permitted  working  capital  reserve  (e.g., 
by  issuing  bonds  in  an  amount  equal  to 
the  working  capital  reserve  and 
spending  those  proceeds  while 
accumulating  a  like  amount  to  serve  as 
the  reserve). 

Based  on  a  review  of  these  comments 
and  re-consideration  of  this  area  in  light 
of  continuing  policy  concerns  regarding 
the  arbitrage  incentives  to  issue  larger 
working  capital  financings  than 
necessary,  the  final  regulations  impose 
certain  further  limitations  on  working 
capital  financings.  The  final  regulations 
retain  the  approach  of  the  existing  and 
proposed  regulations  that  measures  the 
permitted  working  capital  reserve  by 
reference  to  the  previous  year's  actual 
working  capital  expenditures.  To  further 
limit  overissuance,  the  permitted 
working  capital  reserve  has  been 
reduced  to  5  percent  of  the  issuer’s 
working  capital  expenditures  for  the 
prior  year.  In  addition,  the  final 
regulations  clarify  that,  except  in  the 
case  of  issues  by  certain  small  issuers 
and  issues  that  are  exempt  from  rebate 
under  the  section  148(f)(4)(BKiii)  rebate 
safe  harbor,  an  issue  indirectly  used  to 
finance  a  working  capital  reserve  results 
in  the  caaation  of  replacement  proceeds 
that  remain  subject  to  the  arbitrage 
rules.  In  a  related  change,  the  definition 
of  “controlled  group,”  which  is  relevant 
in  determining  the  available  amounts, 
has  been  narrowed.  In  addition,  in 
response  to  comments,  the  final 
regulations  also  exclude  from  the 
amounts  considered  available  for 
working  capital  purposes  certain  "quasi¬ 
endowment  funds"  held  by  hospitals, 
universities,  or  similar  institutions. 

H.  Section  1.148-7  Spending 
Exceptions  to  the  Rebate  Requirement 
The  proposed  regulations  provide  a  new 
18-month  spending  exception  to  the 
rebate  requirement  that  is  broadly 
applicable  and  requires  prompt 
expenditure  of  bond  proceeds  under  a 
prescribed,  approximately  level 
spending  schedule.  This  new  spending 
exception  was  introduced  because  of  the 
difficulties  many  issuers  had  using  the 
existing  spending  exceptions. 
Commentators  were  largely  supportive 
of  the  new  18-month  exception,  but 
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requested  that  the  spending  percentage 
for  the  first  6-month  period  be  reduced. 
The  final  regulations  reduce  the 
spending  percentage  for  this  period  to 
15  percent. 

I.  Section  2.148-8  Small  Issuer 
Exception  to  the  Rebate  Requirement. 

For  purposes  of  the  small  issuer 
exception  to  rebate,  bonds  issued  by  a 
subordinate  entity  are  treated  as  also 
issued  by  each  entity  to  which  it  is 
subordinate.  The  proposed  regulations 
provide  a  definition  of  "subordinate 
entity"  based  on  issuing  authority  and 
control.  Commentators  requested  that 
the  general  section  150  definition  of 
"controlled  entity"  be  extended  to 
define  a  "subordinate  entity."  The  final 
regulations  adopt  this  comment. 

J.  Section  1.148-9  Arbitrage  Rules 
for  Refunding  Issues.  1.  Transferred 
Proceeds  Allocation  Rule.  The  proposed 
Regulations  provide  a  "principal-to- 
principal"  transferred  proceeds 
allocation  rule  similar  to  that  of  the 
existing  regulations,  under  which 
xmspent  proceeds  of  a  prior  issue 
become  transferred  proceeds  of  a 
refunding  issue  at  the  time  that 
proceeds  of  the  refunding  issue 
discharge  any  of  the  outstanding 
principal  amoimt  of  the  prior  issue.  The 
proposed  regulations  generally  do  not 
include  an  "operating  rule"  (as  \mder 
former  §  1.103-14(e)(l))  to  divide  a  prior 
issue  into  refunded  and  unrefunded 
portions  for  transferred  proceeds 
purposes. 

Commentators  requested  that  an 
operating  rule  be  included  to  provide 
simplification  and  greater  certainty  in 
the  planning  of  refunding  issues.  The 
final  regulations  provide  such  a  rule. 

2.  Multipurpose  Issue  Allocatfbns. 

The  proposed  regulations  contain  a 
flexible  multipurpose  issue  allocation 
rule  that  permits  issues  used  for 
separate  governmental  purposes  to  be 
treated  as  separate  issues  for  prescribed 
purposes.  In  the  case  of  a  multipurpose 
issue  a  portion  of  which  is  a  re^nding 
issue,  the  proposed  regulations  permit 
issuers  to  use  only  certain  specified 
allocation  methods  to  allocate  bonds  of 
the  multipurpose  issue  to  the  refunding 
of  the  prior  issue.  Commentators 
expressed  concern  that,  in  certain 
circumstances,  an  issuer  may  have  no 
practical  way  to  use  any  of  the  required 
allocation  methods  under  this  rule.  The 
final  regulations  add  another  allocation 
rule  permitting  allocations  in  proportion 
to  the  average  economic  lives  of  the 
facilities  financed  by  the  overall 
multipurpose  issue.  In  addition,  the 
final  regulations  permit  an  issuer  to  use 
another  reasonable  allocation  method  in 
limited  circumstances  based  on  state 


law,  existing  legal  restrictions,  or 
similar  circumstances. 

The  final  regulations  expand  the 
applicability  of  the  multipurpose  issue 
rule  for  an  issue  that  refunds  two  or 
more  prior  issues  and  provide 
additional  rules  for  allocating  the 
proceeds  of  these  issues.  The  final 
regulations  also  permit  the  application 
of  the  multipurpose  issue  rule  to  divide 
certain  pooled  issues  for  yield 
calculation  purposes. 

K.  Section  1.148-10  Anti-Abuse 
Rules  and  Authority  of  Commissioner. 
The  proposed  regulations  provide  a 
broad,  general  anti-abuse  rule  that  treats 
bonds  as  taxable  arbitrage  bonds  if  the 
issuer  uses  an  abusive  device  to  obtain 
a  material  financial  advantage  based  on 
arbitrage.  This  general  anti-abuse  rule 
proposes  to  replace  the  general  artifice 
or  device  rules  contained  in  §  1.103- 
13(j)  and  §  1.148-9(g)  and  numerous 
specific  anti-abuse  rules.  Commentators 
expressed  concern  that  the  general  anti¬ 
abuse  rule  in  the  proposed  regulations 
is  not  sufficiently  specific  for  issuers  to 
determine  whether  a  particular 
transaction  violates  the  rule. 

The  final  regulations  retain  a  broad, 
general  anti-abuse  rule,  but  provide 
additional  specific  guidance  intended  to 
clarify  further  the  scope  of  covered 
abusive  transactions.  In  large  part,  the 
revised  abusive  arbitrage  device 
provision  is  based  on  the  existing 
artifice  or  device  prohibition  in  §  1.103- 
13(j).  The  revised  rule  continues  to 
focus  on  transactions  that  exploit  the 
difference  between  tax-exempt  and 
taxable  interest  rates  and  that 
overburden  the  tax-exempt  bond 
market.  Although  many  clarifications 
have  been  made  to  these  rules,  no 
implication  is  intended  regarding  the 
scope  of  the  existing  artifice  or  device 
rule  or  that  the  examples  of  abusive 
arbitrage  devices  do  not  involve  artifices 
or  devices. 

L.  Section  149(d)-t  Limitations  on 
Advance  Refundings.  1.  General  Rule. 
Section  149(d)  provides  limits  on 
advance  refundings,  including 
limitations  on  the  number  of  permitted 
tax-exempt  advance  refundings.  The 
final  regulations  provide  additional 
guidance  relating  to  the  requirement 
that  the  refunded  bonds  be  retired  on 
their  first  call  date  and  the  related 
savings  test. 

2.  Sales  of  Tcoc-exempt  Conduit  Loans. 
The  proposed  regulations  include  a 
provision  under  the  anti-abuse  rules 
that  treats  tax-exempt  purpose 
investments  financed  by  a  conduit 
financing  issue  as  taxable  investments  if 
they  are  subsequently  transferred  to 
another  party.  Without  some  limitations 
on  these  transactions,  issuers  could 


effectively  double  the  amount  of  tax- 
exempt  bonds  on  the  market  for  a  single 
project.  Commentators  expressed 
concern  that  this  provision  is  overly 
broad  and  recommended  that  these 
transactions  instead  be  treated  under  a 
refunding  emalysis.  The  final  regulations 
adopt  this  more  direct  approach  by 
treating  the  actual  issuer  of  the  conduit 
financing  and  the  conduit  borrower  as 
related  parties  for  purposes  of  section 
149(d).  Thus,  a  later  sale  of  the  conduit 
loan  is  treated  as  a  new  issue  the  yield 
on  which  is  determined  based  on  the 
amounts  derived  hrom  that  sale.  If  the 
proceeds  of  that  deemed  new  issue  are 
used  to  pay  debt  service  on  the  conduit 
financing  issue,  the  conduit  loan  is 
treated  as  a  refunding  issue.  Further,  the 
abusive  arbitrage  device  rules  illustrate 
that  this  type  of  transaction  may  involve 
an  exploitation  of  the  difference 
between  taxable  and  tax-exempt  rates. 

M.  Section  1.150-1  Definitions.  1. 
Issue.  The  proposed  regulations  provide 
a  new  definition  of  issue  for  arbitrage 
and  related  purposes.  In  response  to 
comments,  and  to  promote 
simplification,  the  final  regulations 
extend  this  definition  to  apply  for  all 
tax-exempt  bond  purposes.  The  final 
regulations  provide  additional  guidance 
on  whether  obligations  are  issued  at 
substantially  the  same  time,  sold 
pursuant  to  the  same  plan  of  financing, 
and  are  reasonably  expected  to  be  paid 
firom  the  same  source  of  funds.  The  final 
regulations  generally  j;)rovide  that 
taxable  and  tax-exempt  bonds  are  not 
part  of  a  single  issue  and  clarify  the 
special  rules  for  commercial  paper  and 
draw-down  loans.  The  final  regulations 
also  provide  that  issuers  may  treat  tax- 
exempt  governmental  bonds  and  private 
activity  bonds  as  separate  issues  under 
specified  circumstances. 

2.  Controlled  Group.  The  proposed 
regulations  provide  a  definition  of 
controlled  group  that  focuses  on  control 
of  the  governing  board,  budgetary 
control,  and  control  over  the  ability  to 
issue  debt  obligations.  The  final 
regulations  narrow  the  definition  of 
controlled  group  to  focus  on  board 
control  and  financial  control.  The  final 
regulations  also  provide  that  certain 
general  purpose  governmental  units  are 
not  controlled  by  any  other  entity. 

N.  Section  1.150-2  Proceeds  of 
Bonds  used  for  Reimbursement.  The 
proposed  regulations  provide  simplified 
and  expanded  rules  to  determine  when 
an  allocation  of  bond  proceeds  to 
reimburse  expenditures  previously 
made  by  an  issuer  is  treated  as  an 
expenditure  of  those  bond  proceeds. 
The  proposed  regulations  require  an 
issuer  to  reimburse  past  expenditures 
with  bond  proceeds  within  a  prescribed 
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period  that  is  not  later  than  3  years  after 
the  expenditure  is  paid.  Commentators 
expressed  concern  that  the  3-3rear 
overall  limit  on  the  reimbursement 
period  may  be  too  short  for  certain  types 
of  projects.  The  final  regulations  expand 
the  maximum  reimbursement  period  to 
5  years  for  certain  long-term 
construction  projects.  Commentators 
also  requested  that  a  rule  under  prior 
regulations  excluding  certain 
prelimin^  expmditures  from  the 
reimbursement  rules  be  reinserted.  The 
final  regulations  include  such  a 
preliminary  expenditures  exception. 

Commentators  also  noted  that  the 
proposed  reg\ilations  and  §  1.103-8(a)(5) 
were  duplicative  and  requested 
clarification  of  the  continued 
application  of  §  1.103-8(a)(5).  The  final 
regulations  diminate  the  official  action 
requirement  of  5l.l03-8(a)(5). 

O.  Federal  Guarantees.  The  final 
regulations  also  finalize  the  regulations 
under  §  1.149(b)(3)-lT  relating  to  the 
exception  from  the  section  149(d) 
prohibition  against  federal  guarantees 
for  certain  investments  in  cmigations 
issued  by  the  Resolution  Funding 
Corporation  under  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1969.  In  addition, 
the  final  regulations  provide  an 
expanded  exception  under  which  bonds 
are  not  federally  guaranteed  as  a  result 
of  an  investment  in  a  refunding  escrow. 

F.  Effective  Dates.  The  final 
regulations  generally  apply  to  bonds 
issued  after  June  30, 1993.  To  simplify 
the  area  and  promote  compliance,  the 
final  regulations  generally  permit 
elective,  retroactive  application  of  the 
final  regulations  in  whole,  but  not  in 
part,  to  outstanding  issues  issued  prior 
to  July  1, 1993,  that  are  subject  to  the 
rebate  requirement.  The  18-month 
spending  exception,  however,  may  not 
be  applied  retroactively.  The  final 
regulations  also  provide  certain  other 
transition  and  related  rules.  The  final 
regulations  also  extrad  the  due  date  for 
rebate  payments  due  after  June  30, 1993, 
to  a  date  not  earlier  than  September  1, 
1993. 

Finally,  in  order  to  not  interfere  with 
ongoing  transactions,  at  the  issuer’s 
option,  certain  existing  provisions  may 
be  applied  to  bonds  issued  before 
August  15, 1993. 


Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  smell  business. 

Drafting  Infiannatkio 

The  principal  authors  of  these 
regulations  are  Scott  R,  Lilienthal, 
William  P.  Cejudo,  Michael  C.  Bailey, 
Lon  B.  Smith,  and  John  J.  Cross  Dl  of  the 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Internal  Revenue  Service,  and  Mitchell 

H.  Rapaport,  Office  of  Tax  Legislative 
Counsel,  Department  of  the  Treasury. 
However,  other  personnel  from  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 
26  CFR  Parts  1  and  6a 
Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1, 6a  and 
602  are  amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  few  "Sections  1.148-0  through 

I. 148-9,”  "Section  1.148-10,”  "Section 

1.148- 11”,  "Section  1.148-12T” 
"Section  1.148-13T”  and  "Section 
1.149(bK3)-lT”  and  adding  the 
following  citations  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  •  “Sections 

1.148- 0  through  1.148-11  also  issued  under 
26  U.S.C.  148  (f).  (g),  and  (i). 

Section  1.149(b)-l  also  issued  under  26 
U.S.C  149(b)(3)(B)  (v).  *  •  • 

Section  1.14^g)-l  also  issued  under  26 
U.S.C  149(g)(5).  *  *  * 

Par.  2.  Section  1.103-8(aK5)  is  revised 
to  read  as  follows: 

$1,103-8  Interest  on  bonds  to  finance 
certain  exempt  facilities. 

(a)*  *  * 

(5)  Limitation,  (i)  A  facility  qualifies 
under  this  section  only  to  the  extent  that 
there  is  a  valid  reimbursement 
allocation  under  $  1.150-2  with  respect 
to  expenditures  that  are  incurred  before 
the  issue  date  of  the  bonds  to  provide 
the  facility  and  that  are  to  be  paid  with 
the  proceeds  of  the  issue.  In  addition,  if 
the  original  use  of  the  facility  begins 
before  the  issue  date  the  hoods,  the 
facility  does  not  qualify  under  this 


Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  sectiem  553(b)  of  the 
Administr^ive  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
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section  if  any  person  or  related  person 
who  is  a  substantial  user  of  the  facility 
during  the  5-year  period  beginning  on 
the  issue  date  was  a  substantial  user  of 
the  facility  during  the  5-year  period 
ending  cm  the  issue  date. 

(ii)  Except  to  the  extent  provided  in 
§  1.150-2(j),  this  paragraph  (a)(5) 
applies  to  bonds  issu^  after  June  30, 
1993. 

*  *  •  •  • 

If  1.103-13, 1.103-13T,  t.103-14, 1.103-15 
and  1.103-18  [Removed] 

Par.  3.  Sections  1.103-13, 1.103-13T, 

I. 103-14, 1.103-15,  and  1.103-18  are 
removed. 

Par.  4.  Section  1.147(b)-l  is  added  to 
read  as  follows: 

I I. 147(b>-1  Bond  maturity  MmHation- 
treatment  of  working  capHaL 

Section  147(b)  does  n<4  sppfy  to 
proceeds  of  a  private  activity  bond  issue 
used  to  finance  working  capital 
expenditures. 

Par.  5.  Sections  1.148-0  through 

1.148-11  are  revised  to  read  as  set  forth 
below: 

§1.148-0  Scop#  and  table  ol  contents. 

(a)  Overview.  Under  section  103(a). 
interest  on  certain  obligations  issu^  by 
States  and  local  governments  is 
excludable  from  the  gross  income  of  the 
owners.  Section  148  was  enacted  to 
minimize  the  arbitrage  benefits  from 
investing  gross  proceeds  of  tax-exempt 
bonds  in  higher  yielding  investments 
and  to  remove  the  arbitrage  incentives 
to  issue  more  bonds,  to  issue  btmds 
earlier,  or  to  leave  bonds  outstanding 
longer  than  is  otherwise  reasonably 
necessary  to  accomplish  the 
governmental  purposes  for  which  the 
bonds  were  issued.  To  accomplish  these 
purposes,  section  148  restricts  the  direct 
and  indirect  investment  of  bond 
proceeds  in  higher  yielding  investments 
and  requires  that  certain  eernings  on 
higher  yielding  investments  be  rebated 
to  the  United  States.  Violation  of  these 
provisions  causes  the  bonds  in  the  issue 
to  become  arbitrage  bonds,  the  interest 
on  which  is  not  excludable  from  the 
gross  income  of  the  owners  under 
section  103(a).  The  regulations  in 

§§  1.148-1  through  1.148-11  apply  in  a 
manner  consistent  with  these  purposes. 

(b)  Scope.  Sections  1.148-1  through 

1.148-11  apply  generally  for  purposes 
of  the  arbitrage  restrictions  on  State  and 
local  bonds  under  section  148. 

(c)  Table  of  contents.  This  paragraph 
(c)  lists  the  table  of  contents  for 

§§  1.148-1  through  1.148-11. 

§  1.148-1  DefitMons  and  elections. 

(a)  In  general. 

(b)  Certain  definitions. 
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(c)  Definition  of  replacement  proceeds. 

(1)  In  general. 

(2)  Sinking  fund. 

(3)  Pledged  fund. 

(4)  Other  replacement  proceeds. 

(d)  Elections. 

§1.1 48-2  General  arbitrage  yield  restriction 
rules. 

(a)  In  general. 

(b)  Reasonable  expectations. 

(1)  In  general. 

(2)  Certification  of  expectations. 

(c)  Intentional  acts. 

(d)  Materially  higher  yielding  investments. 

(1)  In  general. 

(2)  Definitions  of  materially  higher  yield. 

(3)  Mortgage  loans. 

(e)  Temporary  periods. 

(1)  In  general. 

(2)  General  3*year  temporary  period  for 
capital  projects  and  qualified  mortgage 
loans. 

(3)  Temporary  period  for  restricted 
working  capital  expenditures. 

(4)  Temporary  period  for  pooled 
financings. 

(5)  Temporary  period  for  replacement 
proceeds. 

(6)  Temporary  period  for  investment 
proceeds. 

(7)  Other  amounts. 

(f)  Reserve  or  replacement  funds. 

(1)  General  10  percent  limitation  on 
funding  with  sale  proceeds. 

(2)  Exception  from  yield  restriction  for 
reasonably  required  reserve  or 
replacement  funds. 

(3)  Certain  parity  reserve  funds. 

(g)  Minor  portion. 

(h)  Certain  waivers  permitted. 

§1.148-3  General  ariiitrage  rebate  rules. 

(a)  In  general. 

(b)  Definition  of  rebate  amount. 

(c)  Computation  of  future  value  of  a 
payment  or  receipt. 

(d)  Payments  and  receipts. 

(1)  Definition  of  payments. 

(2)  Definition  of  receipts. 

(3)  Special  rules  for  commingled  funds. 

(ej  Computation  dates. 

(1)  In  general. 

(2)  Final  computation  date. 

(f)  Amount  of  required  rebate  installment 
payment. 

(1)  Amoimt  of  interim  rebate  payments. 

(2)  Amount  of  final  rebate  payment. 

(3)  Future  value  of  rebate  payments. 

(g)  Time  and  manner  of  payment. 

(h)  Penalty  in  lieu  of  loss  of  tax  exemption. 

(1)  In  general. 

(2)  Interest  on  imderpayments. 

(3)  Waivers  of  the  penalty. 

(4)  Application  to  alternative  penalty 
under  $1,143-7. 

(i)  Recovery  of  overpayment  of  rebate. 

(1)  In  general. 

(2)  Limitations  on  recovery. 

(j)  Examples. 

(k)  Bona  fide  debt  service  fund  exception. 
§  1.148-4  Yield  on  an  issue  of  bonds. 

(a)  In  general. 

(b)  Computing  yield  on  a  fixed  yield  issue. 

(l)  In  general. 

(2)  Yield  on  certain  fixed  yield  bonds 
subject  to  mandatory  or  contingent  early 
redemption. 


(3)  Yield  on  certain  fixed  yield  bonds 
subject  to  optional  early  redemption. 

(4)  Yield  recomputed  up>on  transfer  of 
certain  rights  associated  with  the  bond. 

(5)  Examples. 

(c)  Computing  yield  on  a  variable  yield 
issue. 

(1)  In  general. 

(2)  Payments  on  bonds  included  in  yield 
for  a  computation  period. 

(3)  Example. 

(d)  Conversion  fiom  variable  yield  issue  to 
fixed  yield  issue. 

(e)  Value  of  bonds. 

(1)  Plain  par  bonds. 

(2)  Other  bonds. 

(f)  Qualified  guarantees. 

(1)  In  general. 

(2)  Interest  savings. 

(3)  Guarantee  in  substance. 

(4)  Reasonable  charge. 

(5)  Guarantee  of  purpose  investments. 

(6)  Allocation  of  qualified  guarantee 
payments. 

(7)  Refund  or  reduction  of  guarantee 
payments. 

(g)  Yield  on  certain  mortgage  revenue  and 
student  loan  bonds. 

(h)  Qualified  hedging  transactions. 

(1)  In  general. 

(2)  Qualified  hedge  defined. 

(3)  Accounting  for  qualified  hedges. 

(4)  Certain  variable  yield  issues  treated  as 
fixed  yield  issues. 

(5)  Authority  of  the  Conunissioner. 

§  1 . 148-5  Yield  and  valuation  of 

investments. 

(a)  In  general. 

(b)  Yield  on  an  investment. 

(1)  In  general. 

(2)  Yield  on  a  separate  class  of 
investments. 

(3)  Investments  to  be  held  beyond  issue's 
maturity  or  beyond  temporary  period. 

(4)  Consistent  redemption  assumptions  on 
purpose  investments. 

(5)  Student  loan  special  allowance 
payments  included  in  yield. 

(c)  Yield  reduction  payments  to  the  United 
States. 

(1)  In  general. 

(2)  Manner  of  payment. 

(3)  Applicability  of  special  yield  reduction 
rule. 

(d)  Value  of  investments. 

(1)  In  general. 

(2)  Mandatory  valuation  of  yield  restricted 
investments  at  present  value. 

(3)  Mandatory  valuation  of  certain 
investments  at  fair  market  value. 

(4)  Special  transition  rule  for  transferred 
proceeds. 

(5)  Definition  of  present  value  of  an  . 
investment. 

(6)  Definition  of  fair  market  value. 

(e)  Administrative  costs  of  investments. 

(1)  In  general. 

(2)  Qualified  administrative  costs  on 
nonpurpose  investments. 

(3)  Qualified  administrative  costs  on 
purpose  investments. 

§  1.148-S  General  allocation  and 
accounting  rules. 

(a)  In  general. 

(1)  Reasonable  accounting  methods 
required. 


(2)  Bona  fide  deviations  fit>m  accounting 
method. 

(b)  Allocation  of  gross  proceeds  to  an  issue. 

(1)  One-issue  rule  and  general  ordering 
rules. 

(2)  Universal  cap  on  value  of  nonpurpose 
investments  allocated  to  an  issue. 

(c)  Fair  market  value  limit  on  allocations 
to  nonpurpose  investments. 

(d)  Allocation  of  gross  proceeds  to 
expenditures. 

(1)  Expenditures  in  general. 

(2)  Treatment  of  gross  proceeds  invested  ir 
purpose  investments. 

(3)  Expenditures  for  working  capital 
purposes. 

(4)  Expenditures  for  grants. 

(5)  Expenditures  for  reimbursement 
purposes. 

(6)  Expenditures  of  certain  commingled 
investment  proceeds  of  governmental 
issues. 

(7)  Payments  to  related  parties. 

(e)  Special  rules  for  commingled  funds. 

(1)  In  general. 

(2)  Investments  held  by  a  commingled 
fund. 

(3)  Certain  expenditures  involving  a 
commingled  fund. 

(4)  Fiscal  periods. 

(5)  Unrealized  gains  and  losses  on 
investments  of  a  commingled  fund. 

(6)  Allocations  of  commingled  funds 
serving  as  common  reserve  funds  or 
sinking  funds. 

§  1 . 148-7  Spending  exceptions  to  the  rebate 
requirement. 

(a)  Scope  of  section. 

(1)  In  general. 

(2)  Relationship  of  spending  exceptions. 

(3)  Spending  exceptions  not  mandatory. 

(b)  Rules  applicable  for  all  spending 
exceptions. 

(1)  Special  transferred  proceeds  rules. 

(2)  Application  of  multipurpose  issue 
rules. 

(3)  Expenditures  for  governmental 
purposes  of  the  issue. 

(4)  De  minimis  rule. 

(5)  Special  definition  of  reasonably 
required  reserve  or  replacement  fund. 

(6)  Pooled  financing  issue. 

(c)  6-month  exception. 

(1)  General  rule. 

(2)  Additional  period  for  certain  bonds. 

(3)  Amounts  not  included  in  gross 
proceeds. 

(4)  Series  of  refundings. 

(d)  18-month  exception. 

(1)  General  rule. 

(2)  Extension  for  reasonable  retainage. 

(3)  Gross  proceeds. 

(4)  Application  to  multipurpose  issues. 

(e)  2-year  exception. 

(1)  General  rule. 

(2)  Extension  for  reasonable  retainage. 

(3)  Definitions. 

(f)  Construction  issue. 

(1)  Definition. 

(2)  Use  of  actual  facts. 

(3)  Ownership  requirement. 

(g)  Construction  expenditures. 

(1)  Definition. 

(2)  Certain  acquisitions  under  turnkey 
contracts  treated  as  construction 
expenditures. 
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(3)  Constructed  personal  property. 

(4)  Specially  developed  computer  software. 

(5)  Examples. 

(h)  Reasonable  retainage.definition. 

(i)  Available  construction  proceeds. 

(1)  Definition  in  general. 

(2)  Earnings  on  a  reasonably  required 
reserve  or  replacement  fund. 

(3)  Reasonable  expectations  test  for  future 
earnings. 

(4)  Issuance  costs. 

(5)  One  and  one-half  percent  penalty  in 
lieu  of  arbitrage  relrate. 

(6)  Payments  on  purpose  investments  and 
repayments  of  grants. 

(7)  Examples. 

(j)  Election  to  treat  portion  of  issue  used  for 
construction  as  separate  issue. 

(1)  In  general 

(2)  Example. 

(k)  One  and  one-half  percent  penalty  in 
lieu  of  arbitrage  relate. 

(l)  In  general. 

(2)  Application  to  reasonable  retainage. 

(3)  Coordination  with  rebate  requirement. 

(1)  Termination  of  IV2  percent  penalty. 

(1)  Termination  after  initial  temporary 
period. 

(2)  Termination  before  end  of  initial 
temporary  period. 

(3)  Application  to  reasonable  retainage. 

(4)  Example. 

(m)  Payment  of  penalties. 

§1.1 48-S  Small  issuer  exception  to  rebate 
requirement. 

(a)  Srape. 

(b)  General  taxing  powers. 

(c)  Size  limitatioiL 

(1)  In  general 

(2)  Aggregation  rules. 

(3)  Certain  refunding  bonds  not  taken  into 
account 

(d)  Pooled  financings. 

(1)  Treatment  of  p>ool  issuer. 

(2)  Treatment  of  conduit  borrowers. 

(ej  Refunding  issues. 

(1)  In  general 

(2)  Multipurpiose  issues. 

§1.1 48-9  Arbitrage  rules  for  refunding 
issues. 

(a)  Scope  of  application. 

(b)  Transferred  proceeds  allocation  rule. 

(1)  In  general. 

(2)  Special  definition  of  principal  amoimt 

(3)  Relation  of  transferred  proceeds  rule  to 
universal  cap  rule. 

(4)  Limitation  on  multi-generational 
transfers. 

(c)  Special  allocation  rules  for  refunding 
issues. 

(1)  Allocations  of  investments. 

(2)  Allocations  of  mixed  escrows  to 
expenditures  for  principal,  interest,  and 
redemption  prices  on  a  prior  issue. 

(d)  Temporary  periods  in  refundings. 

(1)  In  general. 

(2)  Types  of  temporary  periods  in 
refundings. 

(e)  Reasonably  required  reserve  or 
replacement  funds  in  refundings. 

(f)  Minor  portions  in  refundings. 

(g)  Certain  waivers  permitted. 

(h)  Multipurpose  issue  allocations. 

(1)  Application  of  multipurpose  issue 
allocation  rules. 

(2)  Rules  on  allocations  of  multipurpose 
issues. 
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(3)  Separate  purposes  of  a  multipurpose 
issue. 

(4)  Allocations  of  bonds  of  a  multipurpose 
issue. 

(5)  Limitation  on  multi-generation 
allocations. 

(i)  Operating  rules  for  separation  of  prior 
issues  into  refunded  and  imrefunded 
portions. 

(1)  In  general. 

(2)  Allocations  of  proceeds  and 
investments  in  a  partial  refunding. 

(3)  References  to  prior  issue. 

§  1.148-10  Anti-abuse  rules  and  authority 
of  Commissioner. 

(a)  Abusive  arbitrage  device. 

(1)  In  general. 

(2)  Abusive  arbitrage  device  defined. 

(3)  Exploitation  of  tax-exempt  interest 
rates. 

(4)  Overburdening  the  tax-exempt  market. 

(b)  Consequences  of  overburdening  the  tax- 
exempt  bond  market. 

(1)  In  general. 

(2)  Application. 

(cj  Anti-abuse  rules  on  excess  gross 
proceeds  of  advance  refunding  issues. 

(1)  In  general 

(2)  Definition  of  excess  gross  proceeds. 

(3)  Special  treatment  of  transferred 
proceeds. 

(4)  Special  rule  for  crossover  refundings. 

(5)  Special  rule  for  gross  refundings. 

(d)  Examples. 

(e)  Authority  of  the  Commissioner  to 
clearly  refiect  the  economic  substance  of 
a  transaction. 

(f)  Authority  of  the  Commissioner  to 
require  an  earlier  date  for  payment  of 
relate. 

(g)  Authority  of  the  Commissioner  to  waive 
regulatory  limitations. 

§1.1 48-1 1  Effective  dates. 

(a)  In  generd. 

(b)  Elective  retroactive  application  in 
whole. 

(1)  In  general 

(2)  No  elective  retroactive  application  for 
18-month  spending  exception. 

(c)  Elective  retroactive  application  of 
certain  provisions. 

(1)  In  general 

(2)  Certain  allocations  of  multipurpose 
issues. 

(3)  Special  limitation. 

(d)  Transition' rule  excepting  certain  state 
guarantee  funds  from  the  definition  of 
replacement  proceeds. 

(1)  Certain  perpetual  trust  funds. 

(2)  Permanent  University  Pimd. 

(e)  Transition  rule  regarding  special 
allowance  payments. 

(f)  Transition  rule  regarding  applicability 
of  yield  reduction  rule. 

(g)  Extension  of  due  date  for  rebate 
payments. 

(h)  Elective  application  of  existing 
regulations. 

S  1.148-1  Definitiona  and  alactiona. 

(a)  In  general.  The  definitions  in  this 
se^on  and  the  definitions  under 
section  150  apply  for  purposes  of 
section  148  and  §§  1.148-1  through 
1.148-11. 
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(b)  Certain  definitions.  The  following 
definitions  apply: 

Accounting  method  means  both  the 
overall  method  used  to  account  for  gross 
proceeds  of  an  issue  (e.g.,  the  cash 
method  or  a  modified  accrual  method) 
and  the  method  used  to  account  for  or 
allocata  any  particular  item  within  that 
overall  accounting  method  (e.g., 
accounting  for  investments, 
expenditures,  allocations  to  and  from 
difierent  sources,  and  particular  items  of 
the  foregoing). 

Annuity  contract  means  annuity 
contract  as  defined  in  section  72. 

Available  amount  means  available 
amount  as  defined  in  §  1.148- 
6{d)(3)(iii). 

Bona  fide  debt  service  fund  means  a 
fund,  which  may  include  proceeds  of  an 
issue,  that — 

(1)  Is  used  primarily  to  achieve  a 
proper  matching  of  revenues  with 
principal  and  interest  payments  within 
each  bond  year,  and 

(2)  Is  depleted  at  least  once  each  bond 
year,  except  for  a  reasonable  carryover 
amount  not  to  exceed  the  greater  of: 

(i)  the  earnings  on  the  fiLid  for  the 
immediately  preceding  bond  year;  or 

(ii)  one-twelfth  of  the  principal  and 
interest  payments  on  the  issue  for  the 
immediately  preceding  bond  year. 

Bond  year  means,  in  reference  to  an 
issue,  each  1-year  period  that  ends  on 
the  day  selected  by  the  issuer.  The  first 
and  last  bond  years  may  be  short 
periods.  If  no  day  is  selected  by  the 
issuer  before  the  earlier  of  the  final 
maturity  date  of  the  issue  or  the  date 
that  is  5  years  after  the  issue  date,  bond 
years  end  on  each  anniversary  of  the 
issue  date  and  on  the  final  maturity 
date. 

Capital  project  or  capital  projects 
means  all  capital  expenditures,  plus 
related  working  capital  expenditures  to 
which  the  de  minimis  rule  under 
§  1.148-6(d)(3)(ii)(A)  applies,  that  carry 
out  the  governmental  purposes  of  an 
issue.  For  example,  a  capital  project 
may  include  capital  expenditures  for 
one  or  more  buildings,  plus  related 
start-up  operating  costs. 

Commingled  fund  means  any  fund  or 
account  containing  both  gross  proceeds 
of  an  issue  and  amoimts  in  excess  of 
$25,000  that  are  not  gross  proceeds  of 
that  issue  if  the  amounts  in  the  fund  or 
account  are  invested  and  accounted  for 
collectively,  without  regard  to  the 
source  of  hmds  deposited  in  the  fund  or 
account.  An  open-end  regulated 
investment  company  under  section  851, 
however,  is  not  a  commingled  fund. 

Computation  date  means  each  date  on 
which  the  rebate  amount  for  an  issue  is 
computed  under  §  1.148-3(e). 
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Computadoa  period  means  the  period 
between  computation  dates.  Hie  first 
cominitation  period  begins  on  the  issue 
date  and  ends  on  the  fij^  computation 
date.  Each  succeeding  computatioa 
period  begins  on  the  date  immediately 
following  the  computation  date  and 
ends  on  the  next  computation  date. 

Consistently  applied  means  applied 
unifcHmly  within  a  fiscal  period  and 
between  fiscal  periods  to  account  for 
gross  proceeds  of  an  issue  and  any 
amounts  that  are  in  a  commingled  fund. 

De  minimis  amount  means — 

(1)  In  reference  to  original  issue 
discount  (as  defined  in  section 
1273(a)(1))  or  premium  on  an 
obligation — 

(1)  An  amount  that  dues  not  exceed  2 
percent  multiplied  by  the  stated 
redemption  price  at  maturity:  plus 

(ii)  Any  original  issue  premium  that  is 
attributable  exclusively  to  reasonable 
underwriters’  compensation:  and 

(2)  In  reference  to  market  discoimt  (as 
defined  in  section  1278(a)(2)(A))  or 
premium  on  an  obligation,  an  amount 
that  does  not  exceed  2  percent 
multiplied  by  the  stated  redemption 
price  at  maturity. 

Economic  accrual  method  (also 
known  as  the  constant  interest  method 
or  actuarial  method)  means  the  method 
of  computing  yield  that  is  based  on  the 
rom pounding  of  interest  at  the  end  of 
each  compounding  poiod. 

Fair  market  value  means  fair  market 
value  as  defined  in  §  1.14S-5(dK6). 

Fixed  rate  investment  means  any 
investment  whose  yield  is  fixed  and 
determinable  on  the  issue  date. 

Fixed  yield  bond  means  any  bond 
whose  yield  is  fixed  and  determinable 
on  the  issue  date  using  the  assumptions 
and  rules  provided  in  §  1.148-4(b). 

Fixed  yield  issue  means  any  issue  if 
each  bond  that  is  part  of  the  issue  is  a 
fixed  yield  bond. 

Gross  proceeds  means  any  proceeds 
and  replacement  proceeds  of  an  issue. 

Guaranteed  investment  contract 
includes  any  nonpurpose  investment 
that  has  specifically  negotiated 
withdrawal  or  reinvestment  provisions 
and  a  specifically  negotiated  interest 
rate,  and  also  includes  any  agreement  to 
supply  investments  on  two  or  more 
future  dates  (e.g.,  a  forward  supply 
contract). 

Higher  yielding  investments  means 
higher  yielding  investments  as  defined 
in  section  148(d)(1). 

Investment  means  any  investment 
property  as  defined  in  sections  148(b)(2) 
and  148(bK3).  and  any  other  tax-exempt 
bond. 

Investment  proceeds  means  any 
amounts  actually  at  constructively 
received  from  investing  proceeds  of  an 
issue. 


Investn^nt-type  property  includes 
any  property,  other  than  property 
describe  in  section  148(dK2)  (A),  (B), 

(C),  or  (E).  that  is  held  prindpally  as  a 
passive  vehicle  for  the  prodiiction  of 
income.  Except  as  otherwise  provided,  a 
prepayment  for  property  or  services  is 
investment-type  property  if  a  principal 
piu^ose  for  prepaying  is  to  receive  an 
investment  return  firom  the  time  the 
prepayment  is  made  until  the  time 
payment  otherwise  would  be  made.  A 
prepa3rment  is  not  investment-type 
projjerty  if — 

(1)  The  prepayment  is  made  for  a 
substantial  business  purpose  other  than 
investment  return  and  t^  issuw  has  no 
commercially  reasonable  alternative  to 
the  prepayment,  or 

(2)  Prepayments  on  substantially  the 
same  terms  are  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing. 

Issue  price  means,  except  as 
otherwise  provided,  issue  price  as 
defined  in  sections  1273  and  1274. 
Generally,  the  issue  price  of  bonds  that 
are  publicly  offered  is  the  first  price  at 
which  a  suWantial  amount  of  the  bonds 
is  sold  to  the  public.  Ten  percent  is  a 
substantial  amount  The  public  does  not 
include  bond  houses,  brokers,  or  similar 
persons  or  organizations  acting  in  the 
capacity  of  underwriters  or  wholesalers. 
The  issue  price  does  not  change  if  part 
of  the  issue  is  latm-  sold  at  a  different 
price.  The  issue  price  of  bcmds  that  are 
not  substantially  identical  is  determined 
separately.  The  issue  price  of  bonds  for 
which  a  ^na  fide  public  ofiering  is 
made  is  determined  as  of  the  sale  date 
based  on  reasonable  expectations 
regarding  the  initial  public  offering 
price.  If  a  bond  is  issued  for  property, 
the  applicable  Federal  tax-exempt  rate  is 
used  in  lieu  of  the  Federal  rate  in 
determining  the  issue  price  under 
section  1274.  The  issue  price  of  bonds 
may  not  exceed  tbeir  foir  market  value 
as  of  the  sale  date. 

Issuer  generally  means  the  entity  that 
actually  issues  the  issue,  and,  unless  the 
context  or  a  provision  clearly  requires 
otherwise,  each  conduit  borrower  of  the 
issue.  For  example,  rules  imposed  on 
issuers  to  account  for  gross  proceeds  of 
an  issue  apply  to  a  conduit  borrower  to 
account  for  any  gross  proceeds  received 
under  a  purpose  investment.  Provisions 
regarding  elections,  filings,  liability  for 
the  rebate  amoimt,  and  certifications  of 
reasonable  expectations  apply  only  to 
the  actual  issuer. 

Multipurpose  issue  means  an  issue 
the  proceeds  of  which  are  used  for  two 
or  more  separate  purposes  determined 
in  accordance  with  §  1.148-9(h). 


Net  sale  proceeds  means  sale 
proceeds,  less  the  portion  of  those  sale 
proceeds  invested  in  a  reasonably  ' 
required  reserve  or  replacement  mnd 
under  section  148(d)  and  as  part  of  a 
minor  portion  \mder  section  148(e). 

Nonpurpose  investment  means  any 
investment  property,  as  defined  in 
section  148(b),  that  is  not  a  purpose 
investment. 

Payment  means  a  payment  as  defined 
in  §  1.14&-3(d)  for  purposes  of 
computing  the  rebete  amount,  and  a 
payment  as  defined  in  §  1.148-5(b)  for 
purposes  of  computing  the  yield  on  an 
investment. 

Plain  par  bond  means  a  qualified 
tender  bond  or  a  bond — 

(1)  Issued  with  more  than  a  de 
minimis  amount  of  original  issue 
discount  or  premium; 

(2)  Issued  for  a  price  that  does  not 
include  accrued  interest  other  than  pre- 
issuance  accrued  interest; 

(3)  That  bears  interest  from  the  issue 
date  at  a  single,'  stated,  fixed  rate  or  that 
is  a  variable  rate  debt  instrument  under 
section  1275,  in  each  case  with  interest 
unconditionally  payable  at  least 
annually;  and 

(4)  That  has  a  lowest  stated 
redemption  price  that  is  not  less  than  its 
outstanding  stated  principal  amount. 

Plain  par  investment  means  an 
investment  that  is  an  obligation — 

(1)  Issued  with  not  more  than  a  de 
minimis  amount  of  original  issue 
discoimt  or  premium,  or,  if  acquired  on 
a  date  other  than  the  issue  date, 
acquired  with  not  more  than  a  de 
minimis  amount  of  market  discount  or 
premium; 

(2)  Issued  for  a  price  that  does  not 
include  accrued  interest  other  than  pre¬ 
issuance  accrued  interest; 

(3)  That  bears  interest  ^m  the  issue 
date  at  a  single,  stated,  fixed  rate  or  that 
is  a  variable  rate  debt  instrument  under 
section  1275,  in  each  case  with  interest 
unconditionally  payable  at  least 
annually;  and 

(4)  That  has  a  lowest  stated 
redemption  price  that  is  not  less  than  its 
outstanding  stated  principal  amount 

Pre-issuance  accrued  interest  means 
amounts  representing  interest  that 
accrued  on  an  obligation  for  a  period 
not  greater  than  one  year  before  its  issue 
date  but  only  if  those  amounts  are  paid 
within  one  year  after  the  issue  date. 

Proceeds  means  any  sale  proceeds, 
investment  proceeds,  and  transferred 
proceeds  of  an  issue.  Proceeds  do  not 
include,  however,  amounts  actually  or 
constructively  received  with  respect  to 
a  purpose  investment  that  are  properly 
alloc^le  to  the  immaterially  higher 
yield  under  §  1.148-2(d)  or  section 
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143(g)  or  to  qualified  administrative 
costs  recoverable  under  §  1.148-5(e). 

Program  investment  means  a  purpose 
investment  that  is  part  of  a 
governmental  program  in  which — 

(1)  The  program  involves  the 
origination  or  acquisition  of  purpose 
investments; 

(2)  At  least  95  percent  (90  percent  for 
qualified  student  loans  under  section 
144(bKl)(A))  of  the  cost  of  the  purpose 
investments  acquired  under  the  program 
represents  one  or  more  loans  to  a 
substantial  number  of  {>ersons 
representing  the  general  public.  States 
or  political  subdivisions,  501(c)(3) 
organizations,  persons  who  provide 
housing  and  related  facilities,  or  any 
combination  of  the  foregoing; 

(3)  At  least  95  percent  of  the  receipts 
from  the  purpose  investments  are  used 
to  pay  principal,  interest,  or  redemption 
prices  on  issues  that  financed  the 
program,  to  pay  or  reimburse 
administrative  costs  of  those  issues  or  of 
the  program,  to  pay  or  reimburse 
anticipated  future  losses  directly  related 
to  the  program,  to  finance  additional 
purpose  investments  for  the  same 
general  purposes  of  the  program,  or  to 
redeem  and  retire  governmental 
obligations  at  theliext  earliest  possible 
date  of  redemption; 

(4)  The  program  documents  prohibit 
any  obligor  on  a  purpose  investment 
financed  by  the  program  or  any  related 
party  to  that  obligor  from  purchasing 
bonds  of  an  issue  that  finance  the 
program  in  an  amount  related  to  the 
amount  of  the  purpose  investment 
acquired  fi:t)m  that  obligor;  and 

(5)  The  issuer  has  not  waived  the  right 
to  treat  the  investment  as  a  program 
investment. 

Purpose  investment  means  an 
investment  that  is  acquired  to  carry  out 
the  governmental  purpose  of  an  issue. 

Qualified  administrative  costs  means 
qualified  administrative  costs  as  defined 
in  §  1.148-5(e). 

Qualified  guarantee  means  a  qualified 
guarantee  as  defined  in  §  1.148-4(f). 

Qualified  hedge  means  a  qualified 
hedge  as  defined  in  §  1.148-4(h)(2). 

Reasonable  expectations  or 
reasonableness.  An  issuer’s 
expectations  or  actions  are  reasonable 
only  if  a  prudent  person  in  the  same 
circumstances  as  the  issuer  would  have 
those  same  expectations  or  take  those 
same  actions,  based  on  all  the  objective 
facts  and  circumstances.  Factors 
relevant  to  a  determination  of 
reasonableness  include  the  issuer’s 
history  of  conduct  concerning  stated 
expectations  made  in  connection  with 
the  issuance  of  obligations,  the  level  of 
inquiry  by  the  issuer  into  factual 
matters,  and  the  existence  of  covenants. 


enforceable  by  bondholders,  that  require 
implementation  of  specific  expectations. 
For  a  conduit  financing  issue,  factors 
relevant  to  a  determination  of 
reasonableness  include  the  reasonable 
expectations  of  the  conduit  borrower, 
but  only  if,  imder  the  circumstances,  it 
is  reasonable  and  prudent  for  the  issuer 
to  rely  on  those  expectations. 

Rebate  amount  means  100  percent  of 
the  amount  owed  to  the  United  States 
under  section  148(0(2),  as  further 
described  in  §  1.148-3. 

Receipt  means  a  receipt  as  defined  in 
§  1.148-3(d)  for  purposes  of  computing 
the  rebate  amount,  and  a  receipt  as 
defined  in  §  1.14B-5(b)  for  purposes  of 
computing  yield  on  an  investment. 

Refunding  escrow  means  one  or  more 
funds  established  as  part  of  a  single 
transaction  or  a  series  of  related 
transactions,  containing  proceeds  of  a 
refunding  issue  and  any  other  amounts 
to  provide  for  payment  of  principal  or 
interest  on  one  or  more  prior  issues.  For 
this  purpose,  funds  are  generally  not  so 
established  solely  because  of — 

(1)  The  deposit  of  proceeds  of  an  issue 
and  replacement  proceeds  of  the  prior 
issue  in  an  escrow  more  than  6  months 
apart,  or 

(2)  The  deposit  of  proceeds  of 
completely  separate  issues  in  an  escrow. 

Restricted  working  capital 
expenditures  means  working  capital 
expenditures  that  are  subject  to  the 
proceeds-spent-last  rule  in  §  1.148- 
6(d)(3)(i)  and  are  ineligible  for  any 
exception  to  that  rule. 

Sale  proceeds  means  any  amounts 
actually  or  constructively  received  from 
the  sale  of  the  issue,  including  amounts 
used  to  pay  underwriters’  discount  or 
compensation  and  accrued  interest 
other  than  pre-issuance  accrued  interest. 

Stated  redemption  price  means  the 
redemption  price  of  an  obligation  under 
the  terms  of  that  obligation,  including 
any  call  premium. 

Transferred  proceeds  means 
transferred  proceeds  as  defined  in 
§  1.148-9  (or  the  applicable 
corresponding  provision  of  prior  law). 

Unconditionally  payable  means 
payable  under  terms  in  which — 

(1)  Late  payment  or  nonpayment 
results  in  a  significant  penalty  to  the 
borrower  or  reasonable  remedies  to  the 
lender,  and 

(2)  It  is  reasonably  certain  on  the  issue 
date  that  the  payment  will  actually  be 
made. 

Value  means  value  determined  under 
§  1.148-4(e)  for  a  bond,  and  value 
determined  under  §  1.148-5(d)  for  an 
investment. 

Variable  yield  bond  means  any  bond 
that  is  not  a  fixed  yield  bond. 


Variable  yield  issue  means  any  issue 
that  is  not  a  fixed  yield  issue. 

Yield  means  yield  computed  under 
§  1.148-4  for  an  issue,  and  yield 
computed  under  §  1.148-5  for  an 
investment. 

Yield  restricted  means  required  to  be 
invested  at  a  yield  that  is  not  materially 
higher  than  the  yield  on  the  issue  under 
section  148(a)  and  §  1.148-2. 

(c)  Definition  of  replacement 
proceeds — (1)  In  general.  Amounts  are 
replacement  proceeds  of  an  issue  if  the 
amounts  have  a  sufficiently  direct  nexus 
to  the  issue  or  to  the  governmental 
purpose  of  the  issue  to  conclude  that  the 
amounts  would  have  been  used  for  that 
governmental  purpose  if  the  proceeds  of 
the  issue  were  not  used  or  to  be  used  for 
that  governmental  purpose.  For  this 
purpose,  governmental  purposes 
include  the  expected  use  of  amounts  for 
the  payment  of  debt  service  on  a 
particular  date.  The  mere  availability  or 
preliminary  earmarking  of  amounts  for 
a  governmental  purpose,  however,  does 
not  in  itself  establish  a  sufficient  nexus 
to  cause  those  amounts  to  be 
replacement  proceeds.  Replacement 
proceeds  include,  but  are  not  limited  to, 
sinking  funds,  pledged  funds,  and  other 
replacement  proceeds  described  in 
paragraph  (c)(4)  of  this  section,  to  the 
extent  that  those  funds  or  amounts  are 
held  by  or  derived  fi'om  a  substantial 
beneficiary  of  the  issue.  A  substantial 
beneficiary  of  an  issue  includes  the 
issuer  and  any  related  party  to  the 
issuer,  and,  if  the  issuer  is  not  a  state, 
the  state  in  which  the  issuer  is  located. 

A  person  is  not  a  substantial  beneficiary 
of  an  issue  solely  because  it  is  a 
guarantor  under  a  qualified  guarantee. 

(2)  Sinking  fund.  Sinking  fund 
includes  a  debt  service  fund, 
redemption  fund,  reserve  fund, 
replacement  fund,  or  any  similar  fund, 
to  the  extent  reasonably  expected  to  be 
used  directly  or  indirectly  to  pay 
principal  or  interest  on  the  issue. 

(3)  Pledged  fund — (i)  In  general.  A 
pledged  fund  is  any  amount  that  is 
directly  or  indirectly  pledged  to  pay 
principal  or  interest  on  the  issue.  A 
pledge  need  not  be  cast  in  any  particular 
form  but,  in  substance,  must  provide 
reasonable  assurance  that  the  amount 
will  be  available  to  pay  principal  or 
interest  on  the  issue,  even  if  the  issuer 
encounters  financial  difficulties.  A 
pledge  to  a  guarantor  of  an  issue  is  an 
indirect  pledge  to  secure  payment  of 
principal  or  interest  on  the  issue.  A 
pledge  of  more  than  50  percent  of  the 
outstanding  stock  of  a  corporation  that 
is  a  conduit  borrower  of  the  issue  is  not 
treated  as  a  pledge  for  this  purpose, 
unless  the  corporation  is  formed  or 
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availed  of  to  avoid  the  creatioa  of 
replacement  proceeds. 

lii)  Negative  pledges.  An  amount  is 
treated  as  pled^  to  pay  principal  or 
interest  on  an  issue  if  it  is  held  under 
an  agreement  to  maintain  the  amount  at 
a  particular  level  for  the  direct  or 
indirect  benefit  of  the  bondholders  or  a 
guarantor  of  the  bonds.  An  amount  is 
not  treated  as  pledged  under  this 
paragr^h  (c)(3)(ii).  however,  if— 

(A)  Tne  issuer  or  a  substantial 
beneficiary  may  grant  rights  in  the 
amount  that  are  superior  to  the  rights  of 
the  bondholders  or  the  guarantor,  or 

(B)  The  amoxmt  does  not  exceed 
reasonable  needs  for  \riiich  it  is 
maintained,  the  required  level  is  tested 
no  more  frequently  than  every  6 
months,  and  the  amoxuit  may  be  spent 
without  any  substantial  restriction  other 
than  a  requirement  to  replenish  the 
amount  by  the  next  testing  date. 

(4)  Other  replacement  proceeds — (i) 
Bonds  outstanding  longer  than 
necessary— (A)  In  geneml.  Replacement 
proceeds  arise  to  the  extent  that  the 
issuer  reasonably  expects  as  of  the  issue 
date  that — 

(1)  The  term  of  an  issue  will  be  longer 
than  is  reasonably  necessary  for  the 
governmental  purposes  of  the  issue,  and 

[2)  There  will  be  available  amounts 
during  the  period  that  the  issue  remains 
outstanding  longer  than  necessary. 
Whether  an  issue  is  outstanding  longer 
than  necessary  is  determined  undm* 

§  1.148-10.  Replacement  proceeds  are 
created  under  this  paragraph  (c)(4)(i)(A) 
at  the  beginning  of  each  fiscal  year 
during  which  an  issue  remains 
outstanding  longer  than  necessary  in  an 
amount  equal  to  available  amounts  of 
the  issuer  as  of  that  date. 

(B)  Safe  harbor  against  creation  of 
replacement  proceeds.  As  a  safe  harbor, 
replacement  proceeds  do  not  arise 
under  paragraph  (c)(4)(iKA)  of  this 
section — 

(1)  For  the  portion  of  an  issue  that  is 
to  be  used  to  finance  restricted  woridng 
capital  expenditures,  if  that  portion  is 
not  outstanding  longer  than  2  years; 

(2)  For  the  portion  of  an  issue  that  is 
to  be  used  to  finance  capital  projects,  if 
that  portion  has  a  weighted  average 
maturity  that  does  not  exceed  120 
percent  of  the  average  reasonably 
expected  economic  life  of  the  financed 
capital  prefects,  determined  in  the  same 
manner  as  under  section  147(b);  or 

(3)  For  the  portion  of  an  issue  that  is 
a  refunding  issue,  if  that  portion  has  a 
weighted  average  maturity  that  does  not 
exceed  the  remaining  wei^ted  avei^e 
maturity  of  the  prior  issue,  and  the  issue 
of  which  the  prior  issue  is  a  part 
satisfies  para^ph  (c)(4)(i)(B)  (1)  (» (2) 
of  this  section. 


(ii)  Bonds  financing  a  working  capital 
reserve— {h]  In  generai.  Except  as 
otherwise  provided  in  paragraph 
(c)(4)(ii)(B)  of  this  seetkm,  replac«nent 
proceeds  arise  to  die  extent  a  working 
capital  reswve  is.  directly  or  indirectly, 
financed  with  the  proceeds  of  the  issue 
(regardless  of  the  expenditure  of 
pr»»ed8  of  the  issue).  Thus,  for 
example,  if  an  issuer  that  does  not 
maintain  a  working  capital  reserve 
borrows  to  fund  such  a  reserve,  the 
issuer  will  have  replacement  proceeds. 

(B)  Exception  to  creation  of 
replacement  proceeds.  Replacement 
proceeds  do  not  arise  under  paragraph 
(c)(4)(ii)(A)  of  this  section  with  resp^ 
to  an  issue — 

(1)  All  of  the  net  proceeds  of  which 
are  spent  within  6  months  of  the  issue 
date  under  section  148(f)(4)(B)(iii)(I);  or 

(2)  That  is  not  subject  to  the  rebate 
requirement  under  the  exception 
provided  by  section  148(f)(4)(D). 

(d)  Elections.  Except  as  otherwise 
provided,  any  required  elections  must 
be  made  in  writing,  and,  once  made, 
may  not  be  revok^  without  the 
permission  of  the  Commissioner. 

S  1.148-2  Qenarat  arbitrage  yWd 
restriction  ruiea. 

(a)  In  general.  Under  section  148(a), 
the  direct  or  indirect  investment  of  the 
gross  proceeds  of  an  issue  in  higher 
yielding  investments  causes  the  bonds 
of  the  issue  to  be  arbitrage  bonds.  The 
investment  of  proceeds  in  higher 
yielding  investments,  however,  during  a 
temporary  period  described  in 
paragraph  (e)  of  this  section,  as  part  of 

a  reasonably  required  reserve  or 
replacement  fund  described  in 
paragraph  (f)  of  this  section,  or  as  part 
of  a  minor  portion  described  in 
paragraph  (g)  of  this  section  does  not 
cause  the  bonds  of  the  issue  to  be 
arbitrage  bonds.  Bonds  are  not  arbitrage 
bonds  tmder  this  section  as  a  result  of 
an  inadvertent,  insubstantial  error. 

(b)  Reasonable  expectations— {!)  In 
general.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the 
determination  of  whether  an  issue 
consists  of  arbitrage  bonds  under 
section  148(a)  is  based  on  the  issuer’s 
reasonable  expectations  as  of  the  issue 
date  regarding  the  amoiuit  and  use  of 
the  ^ss  proems  of  the  issue. 

(2)  Certification  of  expectations — (i) 
In  general.  An  officer  of  the  issuer 
responsible  for  issuing  the  bonds  must, 
in  good  faith,  certi^  the  issuer’s 
expectations  as  of  the  issue  date.  The 
certification  must  state  the  facts  and 
estimates  that  form  the  basis  for  the 
issuer’s  expectations.  The  certification 
is  evid«ice  of  the  issuer’s  expectations, 
but  does  not  establish  any  conclusions 


of  law  or  any  presumptions  regardii^ 
either  the  issuer’s  actual  expectations  or 
their  reasoo^leness. 

(ii)  Exceptions  to  certification 
requirement.  An  issuer  is  not  required 
to  make  a  certification  for  an  issue 
under  para^ph  (bKzKi)  of  this  section 
if— 

(A)  TTie  issuer  reasonably  expects  as 
of  the  issue  date  that  there  will  be  no 
unspent  gross  proceeds  after  the  issue 
date,  othw  than  gross  proceeds  in  a 
bona  fide  d^  service  fund  (e.g., 
equipment  lease  financings  in  which  the 
issuer  purchases  equipment  in  exchange 
for  an  installment  payment  note);  or 

(B)  The  issue  price  of  the  issue  does 
not  exceed  $^50,000. 

(c)  Intentional  acts.  The  taking  of  any 
deliberate,  intentional  action  by  the 
issuer  or  person  acting  on  its  behalf  after 
the  issue  date  in  order  to  earn  arbitrage 
causes  the  bonds  of  the  issue  to  be 
arbitrage  bonds  if  that  acticxi,  had  it 
been  expected  on  the  issue  date,  would 
have  caused  the  bonds  to  be  arbitrage 
bonds.  An  intent  to  violate  the 
requiremwits  of  section  148  is  not 
necessary  fm'  an  action  to  be  intentional. 

(d)  Materially  higher  yielding 
investments — (1)  In  general.  The  yield 
on  investments  is  materially  higher  than 
the  yield  on  the  issue  to  which  the 
investments  are  allocated  if  the  yield  on 
the  investments  over  the  term  of  the 
issue  exceeds  the  yield  on  the  issue  by 
an  amoimt  in  excess  of  the  applicable 
definition  of  materially  higher  set  forth 
in  paragraph  (dM2)  of  this  section.  If 
yield  restricted  investments  in  the  same 
class  are  subject  to  different  definitions 
of  materially  higher,  the  applicable 
definition  of  materially  higher  that 
produces  the  lowest  permitted  yield 
applies  to  all  the  investments  in  the 
class.  The  yield  on  the  issue  is 
determined  under  §  1.148-4.  The  yield 
on  investments  is  determined  under 
§1.148-5. 

(2)  Definitions  of  materially  higher 
yield — (i)  General  rule  for  purpose  and 
nonpurpose  investments.  For 
investments  that  are  not  otherwise 
described  in  this  paragraph  (d)(2), 
materially  higher  means  one-eighth  of  1 
percentage  point. 

(ii)  Refunding  escrows  and 
replacement  proceeds.  For  investments 
in  a  refunding  escrow  or  for  investments 
allocable  to  replacement  proceeds, 
materially  higher  means  one-thousandth 
of  1  percentage  point. 

(iii)  Program  investments.  For 
program  investments  that  are  not 
described  in  parag  raph  (d)(2)(iv)  of  this 
section,  materially  higher  means  1  and 
one-half  percentage  points. 

(iv)  Student  loans.  Fw  qualified 
student  loans  that  are  program 
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investments,  materially  higher  means  2 
percentage  points. 

(v)  Tax-exempt  investments.  For 
investments  that  are  tax-exempt  bonds 
and  are  not  investment  property  \inder 
section  148(b)(3),  no  yimd  limitation 
applies. 

(3)  Mortgage  loans.  Qualified 
mortgage  loans  that  satisfy  the 
requirements  of  section  143(g)  are 
treated  as  meeting  the  requirements  of 
this  paragrapdi  (d). 

(e)  Temporary  periods — (1)  In  general. 
During  the  temporary  periods  set  forth 
in  this  paragraph  (e),  the  proceeds  and 
replacement  proceeds  of  an  issue  may 
be  invested  in  hi^ar  yielding 
investments  witl^t  causing  bonds  in 
the  issue  to  be  arbitrage  bonds.  This 
paragraph  (e)  does  not  apply  to 
refunding  issues  (see  §  1.148-9). 

(2)  Genera]  3-year  temporary  period 
for  capital  projects  and  qualified 
mortgage  loans — (i)  In  general.  The  net 
sale  proceeds  and  investment  proceeds 
of  an  issue  reasonably  expected  to  be 
allocated  to  expenditiues  for  capital 
projects  qualify  for  a  temporary  period 
of  3  years  beginning  on  the  issue  date 
(the  3-year  temporary  period).  The  3- 
year  temporary  peric^  also  applies  to 
the  proceeds  of  qualified  mortgage 
bonds  and  qualified  veterans’  mortgage 
bonds  by  suWituting  qualified 
mortgage  loans  in  each  place  that 
capital  projects  appears  in  this 
paragraph  (e)(2).  The  3-year  temporary 
period  applies  only  if  the  issuer 
reasonably  expects  to  satisfy  the 
expenditure  test,  the  time  test,  and  the 
due  diligence  test  These  rules  apply 
separately  to  each  conduit  loan  financed 
by  an  issue  (other  than  qualified 
mortgage  loans),  with  the  expenditure 
and  time  tests  measured  from  the  issue 
date  of  the  issue. 

(A)  Expenditure  test.  The  expenditure 
test  is  met  if  at  least  85  percent  of  the 
net  sale  proceeds  of  the  issue  are 
allocated  to  expenditures  on  the  capital 
projects  by  the  end  of  the  3-year 
temporary  period. 

(B)  Time  test.  The  time  test  is  met  if 
the  issuer  incurs  within  6  months  of  the 
issue  date  a  substantial  binding 
obligation  to  a  third  party  to  expend  at 
least  5  percent  of  the  net  sale  proceeds 
of  the  issue  on  the  capital  projects.  An 
obligation  is  not  binchng  if  it  ^  subject 
to  contingencies  within  die  issuer’s  or  a 
related  parfy’s  control. 

(C)  Due  ailigence  test.  The  due 
diligence  test  is  met  if  completion  of  the 
capital  projects  and  the  allocation  of  the 
net  sale  proceeds  of  the  issue  to 
expenditures  proceed  with  due 
diligence. 

(ii)  5-year  temporary  period.  In  the 
case  of  proceeds  expected  to  be 


allocated  to  a  capital  project  involving 
a  substantial  amoimt  of  construction 
expenditures  (as  defined  in  S  1.148-7),  a 
5-year  temporary  period  applies  in  Ueu 
of  die  3-year  temporary  period  if  the 
issuer  satisfies  the  requirements  of 
paragraph  (eK2)(i)  of  this  section 
applied  by  substituting  "5  years"  in 
each  place  that  ‘‘3  years’’  appears,  and 
both  the  issuer  ana  a  licensed  an^tect 
or  engineer  certify  that  the  longer  period 
is  necessary  to  complete  the  capital 
project. 

(3)  Temporary  period  for  restricted 
working  capital  expenditures — (i) 
General  rule.  The  proceeds  of  an  issue 
that  are  reasonably  expected  to  be 
allocated  to  restricted  working  capital 
expenditures  within  13  months  after  the 
issue  date  qualify  for  a  temporary  period 
of  13  mont^  beginning  on  the  issue 
date.  Paragraph  (e)(2)  M  this  section 
contains  additional  temporary  period 
rules  for  certain  working  capital 
expenditures  that  are  treated  as  part  of 

a  capital  pn^ect 
(ii)  Lof^r  temporary  period  for 
certain  tax  anticipation  issues.  If  an 
issuer  reasonably  expects  to  use  tax 
revenues  arising  itom  tax  levies  for  a 
single  fiscal  year  to  redeem  or  retire  an 
issue,  and  the  issue  matures  by  the 
earlier  of  2  years  aftw  the  issue  date  or 
60  days  after  the  last  date  for  payment 
of  those  taxes  without  interest  or 
penalty,  the  temporary  period  under 
paragraph  (e)(3Mi)  of  this  section  is 
exte^ed  until  the  maturity  date  of  the 
issue. 

(4)  Temporary  period  for  pooled 
financing — (i)  In  general,  l^oceeds  of  a 
pooled  dancing  issue  reasonably 
expected  to  be  used  to  finance  purpose 
investments  qualify  for  a  temporary 
period  of  6  months  while  held  by  the 
issuer  before  being  loaned  to  a  conduit 
borrower.  Any  otherwise  available 
temporary  period  for  proceeds  held  by 

a  conduit  borrower,  however,  is  reduced 
by  the  period  of  time  during  which 
those  proceeds  were  held  by  the  issuer 
before  being  loaned.  For  example,  if  the 

firoceeds  of  a  pooled  financing  issue 
oaned  to  a  conduit  borrower  wcnild 
qualify  for  a  3-year  temporary  period, 
and  the  proceeds  are  h^d  by  the  issuer 
for  5  months  before  being  loaned  to  the 
conduit  borrower,  the  proceeds  qualify 
for  only  an  additional  31-month 
temporary  period  after  being  loaned  to 
the  conduit  borrower.  This  paragraph 
(e)(4)  does  not  apply  to  any  qualifi^ 
mortgage  bond  or  qualified  veterans’ 
mortgage  bond  tmder  section  143. 

(ii)  L^n  repayments— (A)  Amount 
held  by  the  issuer.  The  temporary 
period  under  this  paragraph  (e)(4)  for 
proceeds  from  the  sale  or  repayment  of 
any  loan  that  are  reasonably  expected  to 


be  used  to  make  or  finance  new  loans 
is  3  months. 

(B)  Amounts  re-loaned  to  conduit 
borrowers.  Any  temporary  pwiod  for 
proceeds  held  by  a  conduit  borrower 
imder  a  new  loan  from  amounts 
described  in  paragraph  (e)(4)(ii)(A)  of 
this  section  is  determined  by  treating 
the  date  the  new  loan  is  made  as  the 
issue  date  and  by  reducing  the 
temporary  period  by  the  period  the 
amoimts  were  held  by  the  issuer 
following  the  last  repayment. 

(iii)  Construction  issues.  If  all  or  a 
portion  of  a  pooled  financing  issue 
qualifies  as  a  construction  issue  imder 
§  1.148-7(b)(6),  paragraph  (e)(4)(i)  of 
this  section  is  appli^  by  substituting  "2 
years”  for  "6  months." 

(5)  Temporary  period  for  replacement 
proceeds-^i]  In  general.  Except  as 
otherwise  provided,  replacement 
proceeds  qualify  for  a  temporary  period 
of  30  days  beginning  on  the  date  that  the 
amounts  are  first  treated  as  replacement 
proceeds. 

(ii)  Temporary  period  for  bona  Tide 
debt  service  funds.  Amounts  in  a  ^na 
fide  debt  service  fund  for  an  issue 
qualify  for  a  temporary  period  of  13 
months.  If  only  a  portion  of  a  fund 
qualifies  as  a  ^na  fide  debt  service 
fond,  only  that  portion  qualifies  for  this 
temporary  {>eri(^ 

(6)  Temporary  period  for  investment 
proceeds.  Except  as  otheivlse  provided 
in  this  paragraph  (e),  investment 
proceeds  qualify  for  a  temporary  period 
of  1  year  beginning  on  the  date  of 
receipt. 

(7)  Other  amounts.  Cross  proceeds  not 
otherwise  eligible  for  a  temporary 
period  described  in  this  paragraph  (e) 
qualify  for  a  temporary  period  of  30 
days  beginning  on  the  date  of  receipt. 

(0  Beserve  or  replacement  funds^l) 
General  10  percent  limitation  on 
funding  with  sale  proceeds.  An  issue 
consists  of  arbitrage  bonds  if  sale 
proceeds  of  the  issue  in  excess  of  10 
percent  of  the  stated  principal  amount 
of  the  issue  are  used  to  finance  any 
reserve  or  replacement  fund,  without 
regard  to  whether  those  sale  proceeds 
are  invested  in  higher  yielding 
investments.  If  an  issue  has  more  than 
a  de  minimis-amount  of  original  issue 
discount  or  premium,  the  issue  price 
(net  of  pre-issuance  accrued  interest)  is 
used  to  measure  the  10-percent 
limitation  in  lieu  of  stated  principal 
amount  This  rule  does  not  limit  the  use 
of  amoimts  other  than  sale  proceeds  of 
an  issue  to  fund  a  reserve  or 
replacement  fund. 

(2)  Exception  from  yield  restriction  for 
reasonably  required  reserve  or 
replacement  funds — (i)  In  general.  The 
investment  of  amounts  that  are  part  of 


33522 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Rules  and  Regulations 


a  reasonably  required  reserve  or 
replacement  fund  in  higher  yielding 
investments  will  not  cause  an  issue  to 
consist  of  arbitrage  bonds.  A  reasonably 
required  reserve  or  replacement  fund 
may  consist  of  all  or  a  portion  of  one  or 
more  funds,  however  labelled,  derived 
firom  one  or  more  sources.  Amounts  in 
a  reserve  or  replacement  fund  in  excess 
of  the  amount  that  is  reasonably 
required  are  not  part  of  a  reasonably 
reouired  reserve  or  replacement  fund. 

Ui)  Size  limitation.  The  amount  of 
gross  proceeds  of  an  issue  that  qualifies 
as  a  reasonably  required  reserve  or 
replacement  fund  may  not  exceed  an 
amount  equal  to  the  least  of  10  percent 
of  the  stated  principal  amount  of  the 
issue,  the  maximum  annual  principal 
and  interest  requirements  on  the  issue, 
or  125  percent  of  the  average  annual 
principal  and  interest  requirements  on 
the  issue.  If  an  issue  has  more  than  a  de 
minimis  amount  of  original  issue 
discount  or  premium,  the  issue  price  of 
the  issue  (net  of  pre-issuance  accrued 
interest)  is  used  to  measure  the  10 
percent  limitation  in  lieu  of  its  stated 
principal  amount.  For  a  reserve  or 
replacement  fund  that  secures  more 
than  one  issue  (u.g.  a  parity  reserve 
fund),  the  size  limitation  may  be 
measured  on  an  agg^ate  basis. 

(iii)  Valuation  oj  investments. 
Investments  in  a  reasonably  required 
reserve  or  replacement  fund  may  be 
valued  in  any  reasonable,  consistently 
applied  manner  that  is  permitted  under 
§  1.148-5. 

(iv)  150  percent  debt  service 
limitation  on  investment  in  nonpurpose 
investments  for  certain  private  activity 
bonds.  Section  148(d)(3)  contains 
additional  limits  on  the  amount  of  gross 
proceeds  of  an  issue  of  private  activity 
bonds,  other  than  qualified  501(c)(3) 
bonds,  that  may  be  invested  in  hi^er 
yielding  nonpurpose  investments 
without  causing  the  bonds  to  be 
arbitrage  bonds.  For  purposes  of  these 
rules,  initial  temporary  period  means 
the  temporary  periods  under  paragraphs 
(e)(2),  (e)(3),  and  (e)(4)  of  this  section 
and  under  §  1.148-9(d)(2)(i),  (ii),  emd 
(iii). 

(3)  Certain  parity  reserve  funds.  The 
limitation  contained  in  paragraph  (f)(1) 
of  this  section  does  not  apply  to  an  issue 
if  the  master  leged  document  authorizing 
the  issuance  of  the  bonds  (e.g.,  a  master 
indenture)  was  adopted  before  August 
18, 1986,  and  that  document — 

(i)  Requires  a  reserve  or  replacement 
fund  in  excess  of  10  percent  of  the  sale 
proceeds,  but  not  more  than  maximum 
annual  principal  and  interest 
requirements; 

fii)  Is  not  amended  after  August  31, 
1986  (other  than  to  permit  the  issuance 


of  additional  bonds  as  contemplated  in 
the  master  legal  document);  and 
(iii)  Provides  that  bonds  having  a 
parity  of  security  may  not  be  issued  by 
or  on  behalf  of  the  issuer  for  the 
purposes  provided  under  the  document 
without  satisfying  the  reserve  fund 
requirements  of  the  indenture. 

(i^  Minor  portion.  Under  section 
148(e).  a  bond  of  an  issue  is  not  an 
arbitrage  bond  solely  because  of  the 
investment  in  higher  yielding 
investments  of  gross  proceeds  of  the 
issue  in  an  amount  not  exceeding  the 
lesser  of— 

(1)  5  percent  of  the  sale  proceeds  of 
the  issue;  or 

(2)  $100,000. 

(h)  Certain  waivers  permitted.  On  or 
before  the  issue  date,  an  issuer  may 
elect  to  waive  the  right  to  invest  in 
higher  yielding  investments  during  any 
temporary  period  under  paragraph  (e)  of 
this  section  or  as  part  of  a  reasonably 
required  reserve  or  replacement  fund 
under  paragraph  (f)  of  this  section.  At 
any  time,  an  issuer  may  waive  the  right 
to  invest  in  higher  yielding  investments 
as  part  of  a  minor  portion  under 
paragraph  (g)  of  this  section. 

§  1.148-3  General  arbitrage  rebate  rules. 

(a)  In  general.  Section  148(f)  requires 
that  certain  earnings  on  nonpurpose 
investments  allocable  to  the  gross 
proceeds  of  an  issue  be  paid  to  the 
United  States  to  prevent  the  bonds  in 
the  issue  from  being  arbitrage  bonds. 

The  arbitrage  that  must  be  rebated  is 
based  on  the  difference  between  the 
amoimt  actually  earned  on  nonpurpose 
investments  and  the  amount  that  would 
have  been  earned  if  those  investments 
had  a  yield  equal  to  the  yield  on  the 
issue. 

(b)  Definition  of  rebate  amount.  As  of 
any  date,  the  rebate  amount  for  an  issue 
is  the  excess  of  the  future  value,  as  of 
that  date,  of  all  receipts  on  nonpurpose 
investments  over  the  future  value,  as  of 
that  date,  of  all  payments  on 
nonpurpose  investments. 

(c)  Computation  of  future  value  of  a 
payment  or  receipt.  TTie  future  value  of 
a  payment  or  receipt  at  the  end  of  any 
period  is  determined  using  the 
economic  accrual  method  and  equals 
the  value  of  that  payment  or  receipt 
when  it  is  paid  or  received  (or  treated 
as  paid  or  received),  plus  interest 
assumed  to  be  earned  and  compounded 
over  the  period  at  a  rate  equal  to  the 
yield  on  the  issue,  using  the  same 
compounding  interval  and  financial 
conventions  used  to  compute  that  yield. 

(d)  Payments  and  receipts —  (1) 
Definition  of  payments.  For  purposes  of 
this  section,  payments  are — 


(1)  Amounts  actually  or  constructively 
paid  to  acquire  a  nonpurpose 
investment  (or  treated  as  paid  to  a 
commingled  fund); 

(ii)  For  a  nonpurpose  investment  that 
is  first  allocated  to  an  issue  on  a  date 
after  it  is  actually  acquired  (e.g.,  an 
investment  that  becomes  allocable  to 
transferred  proceeds  or  to  replacement 
proceeds)  or  that  becomes  subject  to  the 
rebate  requirement  on  a  date  after  it  is 
actually  acquired  (e.g.,  an  investment 
allocated  to  a  reasonably  required 
reserve  or  replacement  fund  for  a 
construction  issue  at  the  end  of  the  2- 
year  spending  period),  the  value  of  that 
investment  on  that  date; 

(iii)  For  a  nonpurpose  investment  that 
was  allocated  to  an  issue  at  the  end  of 
the  preceding  computation  period,  the 
value  of  that  investment  at  the 
beginning  of  the  computation  period; 

(iv)  On  the  last  day  of  each  bond  year  ' 
during  which  there  are  amounts 
allocated  to  gross  proceeds  of  an  issue 
that  are  subject  to  the  rebate 
requirement,  and  on  the  final  maturity 
date,  a  computation  credit  of  $1,000; 
and 

(v)  Yield  reduction  payments  on 
nonpurpose  investments  made  pursuant 
to  §  1.148-5(c). 

(2)  Definition  of  receipts.  For 
purooses  of  this  section,  receipts  are — 

(i)  Amounts  actually  or  constructively 
received  fi'om  a  nonpurpose  investment 
(including  amounts  treated  as  received 
fi'om  a  commingled  fund),  such  as 
eamii^s  and  return  of  principal; 

(ii)  For  a  nonpurpose  investment  that 
ceases  to  be  allocated  to  an  issue  before 
its  disposition  or  redemption  date  (e.g., 
an  investment  that  becomes  allocable  to 
transferred  proceeds  of  another  issue  or 
that  ceases  to  be  allocable  to  the  issue 
pursuant  to  the  universal  cap  under 

§  1.148-6)  or  that  ceases  to  be  subject  to 
the  rebate  requirement  on  a  date  earlier 
than  its  disposition  or  redemption  date 
(e.g.,  an  investment  allocated  to  a  fund 
initially  subject  to  the  rebate 
requirement  but  that  subsequently 
qualifies  as  a  bona  fide  debt  service 
hind),  the  value  of  that  nonpurpose 
investment  on  that  date;  and 

(iii)  For  a  nonpurpose  investment  that 
is  held  at  the  end  of  a  computation 
period,  the  value  of  that  investment  at 
the  end  of  that  period. 

(3)  Special  rules  for  commingled 
funds.  Section  1.148-6(e)  provides 
special  rules  to  limit  certain  of  the 
required  determinations  of  payments 
and  receipts  for  investments  of  a 
commingled  fund. 

(e)  Computation  dates — (1)  In  general. 
For  a  fixed  yield  issue,  an  issuer  may 
treat  any  date  as  a  computation  date.  For 
a  variable  yield  issue,  an  issuer: 
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(1)  May  treat  the  last  day  of  any  b<»id 
year  ending  on  or  before  the  latest  date 
on  which  the  hrst  rebate  amount  is 
required  to  be  paid  under  paragraph  (f) 
of  this  section  (the  first  requir^ 
payment  date)  as  a  computation  date 
but  may  not  change  that  treatment  after 
the  first  payment  date;  and 

(ii)  After  the  first  required  payment 
date,  must  consistently  treat  either  the 
end  of  each  bond  year  or  the  end  of  each 
fifth  bond  year  as  computation  dates 
'hnd  may  not  change  these  computation 
dates  after  the  first  required  payment 
date. 

(2)  Final  computation  date.  The  date 
that  an  issue  is  discharged  is  the  final 
computation  date.  For  an  issue  retired 
within  3  years  of  the  issue  date, 
however,  the  final  computation  date 
need  not  occur  before  the  end  of  8 
months  after  the  issue  date  or  during  the 
period  in  which  the  issuer  reasonably 
expects  that  any  of  the  spending 
exceptions  under  §  1.148-7  will  apply 
to  the  issue. 

(f)  Amount  of  required  rebate 
installment  payment — (1)  Amount  of 
interim  rebate  payments.  The  first 
rebate  installment  payment  must  be 
made  for  a  computation  date  that  is  not 
later  than  5  years  after  the  issue  date. 
Subsequent  rebate  installment  payments 
must  be  made  for  a  computation  date 
that  is  not  later  than  5  years  after  the 
previous  computation  date  for  which  an 
installment  payment  was  made.  A 
rebate  installment  payment  must  be  in 
an  amount  that,  when  added  to  the 
future  value,  as  of  the  computation  date, 
of  previous  rebate  payments  made  for 
the  issue,  equals  at  least  90  percent  of 
the  rebate  amount  as  of  that  date. 

(2)  Amount  of  final  rebate  payment. 
For  the  final  computation  date,  a  final 
rebate  payment  must  be  paid  in  an 
amount  that,  when  added  to  the  future 
value  of  previous  rebate  payments  made 
for  the  issue,  equals  100  percent  of  the 
rebate  amount  as  of  that  date. 

(3)  Future  value  of  rebate  payments. 
The  future  value  of  a  rebate  payment  is 
determined  under  paragraph  (c)  of  this 
section.  This  value  is  computed  by 
taking  into  account  recoveries  of 
oveipj^raents. 

(gj  Time  and  manner  of  payment. 
Each  rebate  payment  must  be  paid  no 
later  than  60  days  after  the  computation 
date  to  which  the  payment  relates.  Any 
rebate  payment  paid  within  this  60-day 
period  may  be  treated  as  paid  on  the 
computation  date  to  which  it  relates.  A 
rebate  payment  is  paid  when  it  is  filed 
with  the  Internal  Revenue  Service  at  the 
place  or  places  designated  by  the 
Commissioner.  A  payment  must  be 
accompaniedtiy  the  form  provided  by 
the  Commissioner  for  this  purpose. 


(h)  Penalty  in  lieu  of  loss  of  tax 
exemption-^1)  In  general.  The  failure 
to  pay  the  correct  n^te  amount  when 
required  will  cause  the  bonds  of  the 
issue  to  be  arbitrage  bonds,  unless  the 
Commissioner  determines  that  the 
failiire  was  not  caused  by  willful  neglect 
and  the  issuer  promptly  peys  a  penalty 
to  the  United  States.  If  no  bmd  of  the 
issue  is  a  private  activity  bond  (other 
than  a  qualified  S01(cK3}  bond),  the 
penalty  equals  50  percent  of  the  rebate 
amount  not  paid  when  required  to  be 
paid,  plus  interest  cm  that  amoimt 
Otherwise,  the  penalty  equals  100 
percent  of  the  rebate  amount  not  paid 
when  required  to  be  paid,  plus  interest 
on  that  amount 

(2)  Interest  on  underpayments. 

Interest  accrues  at  the  underpayment 
rate  under  secticm  6621,  beginning  on 
the  date  the  correct  rebate  amount  is 
due  and  ending  on  the  date  10  days 
before  it  is  paid. 

(3)  Waivers  of  the  penalty.  The 
penalty  is  automatically  waived  if  the 
rebate  amount  that  the  issuer  failed  to 
pay  plus  interest  is  paid  within  180 
days  after  discovery  of  the  failure, 
unless,  the  Commissioner  determines 
that  the  failure  was  due  to  willful 
neglect,  or  the  issue  is  under 
examination  by  the  Commissioner  at 
any  time  during  the  period  beginning  on 
the  date  the  failure  first  occur^  and 
ending  on  the  date  90  days  after  the 
receipt  of  the  rebate  amount.  Generally, 
extensions  of  this  180-day  period  and 
waivers  of  the  ptenalty  in  other  cases 
will  be  granted  by  the  Commissioner 
only  in  unusual  circumstances. 

(4)  Application  to  alternative  penalty 
under  §1.143-7.  Paragraphs  (h)  (1),  (2), 
and  (3)  of  this  section  apply  to  failures 
to  pay  {>enalty  payments  under  §  1.148- 
7  [alternative  penalty  amounts)  by 
substituting  alternative  penalty  amounts 
for  rebate  amount  and  the  last  day  of 
each  spending  period  for  computation 
date. 

(i)  Recovery  of  overpayment  of 
rebate — (1)  In  general.  An  issuer  may 
recover  an  overpayment  for  an  issue  of 
tax-exempt  bonds  by  establishing  to  the 
satisfoction  of  the  Commissioner  that 
the  overpayment  occurred.  An 
overpayment  is  the  excess  of  the  amount 
paid  to  the  United  States  for  an  issue 
under  section  148  over  the  sum  of  the 
rebate  amount  for  the  issue  as  of  the 
most  recent  computation  date  and  all 
amoimts  that  are  otherwise  required  to 
be  paid  under  section  148  as  of  the  date 
the  recovery  is  requested. 

(2)  Limitations  on  recovery,  (i)  An 
overpayment  may  be  recovered  only  to 
the  extent  that  a  recovery  on  the  date 
that  it  is  first  requested  would  not  result 


in  an  additional  rebate  amount  if  that 
date  were  treated  as  a  computation  date. 

(ii)  Except  for  overpayntents  of 
penalty  in  lieu  of  rebate  under  section 
148(f)(4)(C)(vii)  and  §  1.148-7(k),  an 
overpayment  of  less  than  $5,000  may 
not  ^  recovered  before  the  final 
computation  date. 

(j)  Examples.  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples. 

Example  1.  Calculation  and  payment  of 
rebate  for  a  fixed  yield  issue,  (i)  Facts.  On 
January  1, 1994,  Qty  A  issues  a  fixed  yield 
issue  and  invests  all  the  sale  proceeds  of  the 
issue  ($40  miliion).  There  are  no  other  gross 
proceeds.  The  issue  has  a  yield  <A  7.0000 
percent  per  year  compounded  semiannually 
(computed  on  a  30  day  month/360  day  year 
basis).  Qty  A  receives  amounts  from  the 
investment  and  immediately  expends  them 
for  the  governmental  purpose  of  the  issue  as 
follows: 


Date 

Amount 

2/1/1994 _  _  . 

$3,000,000 

4/1/1994 . 

5,000,000 

6/1/1994  . . . .  .  . . 

14,000,000 

9/1/1994  . . . . 

20,000,000 

7/1/1995  . . 

io,ooo!ooo 

(ii)  First  computation  date.  (A)  Qty  A 
selects  a  bond  year  ending  on  January  1,  and 
thus  the  first  required  computation  date  is 
January  1, 1999.  The  rebate  amount  as  of  this 
date  is  computed  by  determining  the  future 
value  of  the  receipts  and  the  payments  for  the 
investment.  The  compounding  interval  is 
each  6-month  (or  shorter)  period  and  the  30 
day  month/360  day  year  basis  is  used 
because  these  conventions  were  used  to 
compute  yield  on  the  issue.  The  future  value 
of  these  amounts,  plus  the  computation 
credit,  as  of  January  1, 1999,  is: 


Date 

Receipts  (pay¬ 
ments) 

FV  (7.0000 
percent) 

1/1/1994  . 

($49,000,000) 

($69,119,339) 

2/1/1994  . 

3,000,000 

4,207,602 

4/1/1994 

5,000,000 

6,932,715 

6/1/1994  . 

14,000,000 

19,190,277 

9/1/1994  _ 

20,000,000 

26,947,162 

1/1/1995  ..... 

(1.000) 

(1,317) 

7/1/1995  _ 

10,000,000 

12,722,793 

1/1/1996  _... 

(1,000) 

(1.229) 

Rebate 

amount  (1/ 

01/1999) .. 

- . . 

878,664 

(B)  City  A  pays  90  percent  of  the  rebate 
amount  ($790,798)  to  the  United  States 
within  60  days  of  January  1, 1999. 

(iii)  Second  computation  date.  (A)  On  the 
next  required  computation  date,  January  1, 
2004,  the  future  value  of  the  payments  and 
receipts  is: 
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Data 

Receipts 

(payments) 

FV  (7.0000 
percent) 

1/1/1999  _ 

$878,664 

$1,239,442 

Rabata  amount 

(1/01/2004)  . 

1,239,442 

(B)  As  of  this  con^JUtation  date,  the  future 
value  of  the  payment  treated  as  made  on 
January  1, 1999,  is  $1,115,499,  which  equals 
at  least  90  percent  of  the  rebate  amount  as 
of  this  computation  date  ($1,239,442  x  0.9), 
and  thus  no  additional  rebate  payment  is  due 
as  of  this  date. 

(iv)  Final  computation  date.  (A)  On 
January  1.  2009,  Qty  A  redeems  all  the 
bonds,  and  thus  this  date  is  the  final 
computation  date.  The  future  value  of  the 
receipts  and  payments  as  of  this  date  is; 


Data 

Receipts 

(paymmts) 

FV  (7.0000 
percent) 

1/1/2004  _ 

$1,239,442 

$1,748,355 

1/1/2009  _ 

(1.000) 

(1.000) 

Rebata  amount 

(1/01/2009)  . 

1,747,355 

(B)  As  of  this  computation  date,  the  future 
value  of  the  payment  made  on  January  1, 
1999,  is  $1,573,521  and  thus  an  additional 
rebate  payment  of  $173,834  is  due.  This 
payment  reflects  the  future  value  of  the  10 
percent  unpaid  portion,  and  thus  would  not 
be  owed  had  the  issuer  paid  the  full  rebate 
amount  as  of  any  prior  computation  date. 

Example  2.  Calculation  and  payment  of 
rebate  for  a  variable  yield  issue,  (i)  Facts.  On 
July  1, 1994,  City  B  issues  a  variable  yield 
issue  and  invests  all  of  the  sale  proceeds  of 
the  issue  ($30  million).  There  are  no  other 
gross  proceeds.  As  of  July  1, 1999,  there  are 
nonpurpose  investments  allocated  to  the 
issue.  Ptior  to  July  1, 1999,  City  B  receives 
amounts  from  nonpurpose  investments  and 
immediately  expends  them  for  the 
governmental  purpose  of  the  issue  as  follows: 


Date 

Amount 

8/1/1994 . 

$5,000,000 

7/1/1995 . . 

8,000,000 

12/1/1905  . . 

17,000,000 

7/1/1999  . 

'650;000 

(ii)  First  computation  date.  (A)  City  B  treats 
the  last  day  of  the  fifth  bond  year  (July  1, 
1999)  as  a  computation  date.  The  yield  on  the 
variable  yield  issue  during  the  first 
computation  period  (the  period  beginning  on 
the  issue  date  and  ending  on  the  first 
computation  date)  is  6.0000  percent  per  year 
cor'pounded  semiannually.  The  value  of  the 
nonpu:  pose  investments  allocated  to  the 
issue  as  of  July  1, 1999,  is  $3  million.  The 


rebate  amount  as  of  July  1, 1999,  is  computed 
by  determining  the  future  value  of  the 
receipts  and  the  payments  for  the 
nonpurpose  investments.  The  compounding 
interval  is  each  6-month  (or  shorter)  period 
and  the  30  day  month/360  day  year  basis  is 
used  because  these  conventions  were  used  to 
compute  yield  on  the  issue.  The  future  value 
of  these  amounts  and  of  the  computation  date 
credits  as  of  July  1, 1999,  is: 


Date 

Receipts  (pay¬ 
ments) 

FV  (6.0000 
percent) 

7/1/1994  . 

($30,000,000) 

($40,317,491) 

8/1/1994  . 

5,000,000 

6,686,560 

7/1/1995  . 

(1.000) 

(1.267) 

7/1/1995  . 

8,000,000 

10.134,161 

12/1/1995  ... 

17,000,000 

21,011,112 

7/1/1996  . 

(1.000) 

(1.194) 

7/1/1997  . 

(1.000) 

(1.126) 

7/1/1998  . 

(1.000) 

(1.061) 

7/1/1999  . 

3,000,000 

3,000,000 

7/1/1999  . 

650,000 

650,000 

7/1/1999  . 

(1.000) 

(1.000) 

Rebate 

amount  (7/ 

01/1999) .. 

1,158,694 

(B)  City  B  pays  90  percent  of  the  rebate 
amount  ($1,042,824.60)  to  the  United  States 
within  60  days  of  July  1, 1999. 

(iii)  Next  computation  date.  (A)  On  July  1, 
2004,  City  B  redeems  all  of  the  bonds.  Thus, 
the  next  computation  date  is  July  1,  2004.  On 
July  30, 1999,  City  B  chose  to  compute  rebate 
for  periods  following  the  first  computation 
period  by  treating  the  end  of  each  fifth  bond 
year  as  a  computation  date.  The  yield  during 
the  second  computation  period  is  5.0000 
percent  per  year  compounded  semiannually. 
The  computation  of  the  rebate  amount  as  of 
this  date  reflects  the  value  of  the  nonpurpose 
investments  allocated  to  the  issue  at  the  end 
of  the  prior  computation  period.  On  July  1, 
2004,  City  B  sells  those  nonpurpose 
investments  for  $3,925,000  and  expends  that 
amount  for  the  governmental  purpose  of  the 
issue. 

(B)  As  of  July  1,  2004,  the  future  value  of 
the  rebate  amount  computed  as  of  July  1, 
1999,  and  of  all  other  payments  and  receipts 
is: 


Date 

Receipts 

(payments) 

FV  (5.0000 
percent) 

7/1/1999  . 

$1,158,694 

$1,483,226 

7/1/1999  . 

(3,000,000) 

(3,840,254) 

7/1/2000  . 

(1.000) 

(1.218) 

7/1/2001  . 

(1,000) 

(1.160) 

7/1/2002  . 

(1.000) 

(1.104) 

7/1/2003  . 

(1.000) 

(1.051) 

7/1/2004  . 

(2,000) 

(2,000) 

7/1/2004  . 

3,925,000 

3,925,000 

1,561,439 

(C)  As  of  this  computation  date,  the  future 
value  of  the  payment  made  on  July  1, 1999, 
is  $1,334,904  and  thus  an  additional  rebate 
payment  of  $226,535  is  due. 

(Ic)  Bona  fide  debt  service  fund 
exception.  Under  section  148(f)(4)(A), 
the  rebate  requirement  does  not  apply  to 
amounts  in  certain  bona  bde  debt 
service  funds.  An  issue  with  an  average 
annual  debt  service  that  is  not  in  excess 
of  $2,500,000  may  be  treated  as 
satisfying  the  $100,000  limitation  in 
section  148{f)(4)(A)(ii). 

$  1.148-4  Yield  on  an  issue  of  bonds. 

(a)  In  general.  The  yield  on  an  issue 
of  bonds  is  used  to  apply  investment 
yield  restrictions  under  section  148(a) 
and  to  compute  rebate  liability  under 
section  148(f).  Yield  is  computed  under 
the  economic  accrual  method  using  any 
consistently  applied  compounding 
interval  of  not  more  than  one  year.  A 
short  first  compounding  interval  and  a 
short  last  compounding  interval  may  be 
used.  Yield  is  expressed  as  an  annual 
percentage  rate  that  is  calculated  to  at 
least  four  decimal  places  (e.g.,  5.2525 
percent).  Other  reasonable,  standard 
financial  conventions,  such  as  the  30 
days  per  month/360  days  per  year 
convention,  may  be  used  in  computing 
yield  but  must  be  consistently  applied. 
The  yield  on  an  issue  that  would  be  a 
purpose  investment  (absent  section 
148(b)(3)(A))  is  equal  to  the  yield  on  the 
conduit  financing  is^ue  that  financed 
that  purpose  investment.  The 
Commissioner  may  permit  issuers  of 
qualified  mortgage  bonds  or  qualified 
student  loan  bonds  to  use  a  single  yield 
for  two  or  more  issues. 

(b)  Computing  yield  on  a  fixed  yield 
issue — (1)  In  general — (i)  Yield  on  an 
issue.  The  yield  on  a  fixed  yield  issue 
is  the  discount  rate  that,  when  used  in 
computing  the  present  value  as  of  the 
issue  date  of  ail  unconditionally  payable 
payments  of  principal,  interest,  and  fees 
for  qualified  guarantees  on  the  issue  and 
amounts  reasonably  expected  to  be  paid 
as  fees  for  qualified  guarantees  on  the 
issue,  produces  an  amount  equal  to  the 
present  value,  using  the  same  discount 
rate,  of  the  aggregate  issue  price  of 
bonds  of  the  issue  as  of  the  issue  date. 
Further,  payments  include  certain 
amounts  properly  allocable  to  a 
qualified  hedge.  Yield  on  a  fixed  yield 
issue  is  computed  as  of  the  issue  date 
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and  is  not  affected  by  subsequent 
unexpected  events,  except  to  the  extent 
provided  in  paragraphs  (d)(4)  and  (h)(3) 
of  this  section. 

(ii)  Yield  on  a  bond.  Yield  on  a  fixed 
yield  bond  is  computed  in  the  same 
manner  as  yield  on  a  fixed  yield  issue. 

(2)  Yield on  certain  fixed yield  bonds 
subject  to  mandatory  or  contingent  early 
redemption — (i)  7n  general.  The  yield  on 
a  fixed  yield  issue  that  includes  a  bond 
subject  to  mandatory  early  redemption 
or  expected  contingent  redemption  is 
computed  by  treating  that  bond  as 
redeemed  on  its  reasonably  expected 
early  redemption  date  for  an  amount 
equal  to  its  value  on  that  date. 
Reasonable  expectations  are  determined 
on  the  issue  date.  A  bond  is  subject  to 
mandatory  early  redemption  if  it  is 
unconditionally  payable  in  full  before 
its  final  maturity  date.  A  bond  is  subject 
to  a  contingent  redemption  if  it  must  be, 
or  is  reasonably  expected  to  be, 
redeemed  prior  to  final  maturity  upon 
the  occiurence  of  a  contingency.  A 
contingent  redemption  is  taken  into 
account  only  if  the  contingency  is 
reasonably  expected  to  occur,  in  which 
case  the  date  of  occurrence  of  the 
contingency  must  be  reasonably 
estimated.  For  example,  if  bonds  are 
reasonably  expected  to  be  redeemed 
early  using  excess  revenues  firom 
general  or  special  property  taxes  or 
^nefit  assessments  or  similar  amounts, 
the  reasonably  expected  redemption 
schedule  is  used  to  determine  yield.  For 
purposes  of  this  paragraph  (b)(2){i), 
excess  proceeds  calls  for  issues  for 
which  the  requirements  of  §  1.148-2(e) 
(2)  or  (3)  are  satisfied,  calamity  calls, 
and  refundings  do  not  cause  a  bond  to 
be  subject  to  early  redemption.  The 
value  of  a  bond  is  determined  under 
para^aph  (e)  of  this  section. 

(ii)  Substantially  identical  bonds 
subject  to  mandatory  early  redemption. 
If  substantially  identical  bonds  of  an 
issue  are  subject  to  specified  mandatory 
redemptions  prior  to  final  maturity  (e.g., 
a  mandatory  sinking  fund  redemption 
requirement),  yield  on  that  issue  is 
computed  by  treating  those  bonds  as 
redeemed  in  accordance  with  the 
redemption  schedule  for  an  amount 
equal  to  their  value.  Generally,  bonds 
are  substantially  identical  if  the  stated 
interest  rate,  maturity,  and  payment 
dates  are  the  same.  In  computing  the 
yield  on  an  issue  containing  bonds 
described  in  this  paragraph  (b)(2)(ii), 
each  of  those  bonds  must  be  treated  as 
redeemed  at  its  present  value,  unless  the 
stated  redemption  price  at  maturity  of 
the  bond  does  not  exceed  the  issue  price 
of  the  bond  by  more  than  one-fourth  of 
one  percent  multiplied  by  the  product 
of  the  stated  redemption  price  at 


matmrity  and  the  number  of  years  to  the 
weighted  average  maturity  date  of  the 
substantially  identical  bonds,  in  which 
case  each  of  those  bonds  must  be  treated 
as  redeemed  at  its  outstanding  stated 
principal  amount,  plus  accru^,  unpaid 
interest.  Weighted  average  maturity  is 
determined  by  taking  into  account  the 
mandatory  redemption  schedule. 

(3)  Yield  on  certain  fixed  yield  bonds 
subject  to  optional  early  redemption — (i) 
In  general.  If  a  fixed  yield  bond  is 
subject  to  optional  early  redemption  and 
is  described  in  paragraph  (h)(3)(ii)  of 
this  section,  the  yield  on  the  issue 
containing  the  bond  is  computed  by 
treating  the  bond  as  redeemed  at  its 
stated  redemption  price  on  the  optional 
redemption  date  that  would  produce  the 
lowest  yield  on  the  issue. 

(ii)  Fixed  yield  bonds  subject  to 
special  yield  calculation  rule.  A  fixed 
yield  bond  is  described  in  this 
paragraph  (b)(3)(ii)  only  if  it — 

(A)  Is  subject  to  optional  redemption 
within  five  years  of  the  issue  date,  but 
only  if  the  yield  on  the  issue  computed 
hy  assuming  all  bonds  in  the  issue 
subject  to  redemption  within  5  years  of 
the  issue  date  are  redeemed  at  maturity 
is  more  than  one-eighth  of  one 
percentage  point  higher  than  the  yield 
on  that  issue  computed  by  assuming  all 
bonds  subject  to  optional  redemption 
within  5  years  of  the  issue  date  are 
redeemed  at  the  earliest  date  for  their 
redemption; 

(B)  Is  issued  at  an  issue  price  that 
exceeds  the  stated  redemption  price  at 
maturity  by  more  than  one-fourth  of  one 
percent  multiplied  by  the  product  of  the 
stated  redemption  price  at  maturity  and 
the  number  of  complete  years  to  the  first 
optional  redemption  date  for  the  bond; 
or 

(C)  Bears  interest  at  increasing  interest 
rates  (i.e.,  a  stepped  coupon  bond). 

(4)  Yield  recomputed  upon  transfer  of 
certain  rights  associated  with  the  bond. 
For  purposes  of  §  1.148-3,  as  of  the  date 
of  any  transfer,  waiver,  modification,  or 
similar  transaction  (collectively,  a 
transfer)  of  any  right  that  is  part  of  the 
terms  of  a  bond  or  is  otherwise 
associated  with  a  bond  (e.g.,  a 
redemption  right),  in  a  transaction  that 
is  separate  and  apart  from  the  original 
sale  of  the  bond,  the  issue  is  treated  as 
if  it  were  retired  ^d  a  new  issue  issued 
on  the  date  of  the  transfer  (reissued). 

The  redemption  price  of  the  retired 
issue  and  the  issue  price  of  the  new 
issue  equal  the  aggregate  values  of  all 
the  bonds  of  the  issue  on  the  date  of  the 
transfer.  In  computing  yield  on  the  new 
issue,  any  amounts  received  by  the 
issuer  as  consideration  for  the  transfer 
are  taken  into  account. 


(5)  Examples.  The  provisions  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples. 

Example  i.  No  early  call — (i)  Facts.  On 
January  1, 1994,  Qty  A  issues  an  issue 
consisting  of  four  identical  fixed  yield  bonds. 
The  stated  final  maturity  date  of  each  bond 
is  January  1,  2004,  and  no  bond  is  subject  to 
redemption  before  this  date.  Interest  is 
payable  on  January  1  of  each  year  at  a  rate 
of  6.0000  percent  per  year  on  the  outstanding 
principal  amount.  The  total  stated  principal 
amoimt  of  the  bonds  is  $20  million.  The 
issue  price  of  the  bonds  $20,060,000. 

(ii)  Computation.  The  yield  on  the  issue  is 
computed  by  treating  the  bonds  as  retired  at 
the  stated  maturity  under  the  general  rule  of 
$  1.148-4(b)(l).  The  bonds  are  treated  as 
redeemed  for  their  stated  redemption  prices. 
The  yield  on  the  issue  is  5.8731  percent  per 
year  compounded  semiannually,  computed 
as  follows: 


Date 

Payments 

PV  (5.8731 
percent) 

1/1/1995  . 

$1,200,000 

$1,132,510 

1/1/1996  . 

1,200,000 

1,068,816 

1/1/1997  . 

1,200,000 

1,008,704 

1/1/1998  . 

1,200,000 

951,973 

1/1/1999  . 

1,200,000 

898,433 

1/1/2000  . 

1,200,000 

847,903 

1/1/2001  . . 

1,200,000 

800,216 

1/1/2002  . 

1,200,000 

755,210 

1/1/2003  . 

1,200,000 

712,736 

1/1/2004  . 

21,200,000 

11,883,498 

20,060,000 

Example  2.  Mandatory  calls,  (i)  Facts.  The 
facts  are  the  same  as  in  Example  1.  in  this 
case,  however,  the  bonds  are  subject  to 
mandatory  sinking  fund  redemption  on 
January  1  of  each  year,  beginning  January  1, 
2001.  On  each  sinking  fund  redemption  date, 
one  of  the  bonds  is  chosen  by  lottery  and  is 
required  to  be  redeemed  at  par  plus  accrued 
interest. 

(ii)  Computation.  Because  the  bonds  are 
subject  to  specified  redemptions,  yield  on  the 
issue  is  computed  by  treating  the  bonds  as 
redeemed  in  accordance  with  the  redemption 
schedule  under  $  1.148-4(b)(2)(ii).  Because 
the  bonds  are  not  sold  at  a  discount,  the 
bonds  are  treated  as  retired  at  their  stated 
redemption  prices.  The  yield  on  the  issue  is 
5.8678  percent  per  year  compraunded 
semiannually,  computed  as  follows: 


Date 

Payments 

PV  (5.8678 
percent) 

1/1/1995  . . 

$1,200,000 

$1,132,569 

1/1/1996  . 

1,200,000 

1,068,926 

1/1/1997  . 

1,200,000 

1,008,860 

1/1/1998  . 

1,200,000 

952,169 

1/1/1999  . 

1,200,000 

898,664 

1/1/2000  . 

1,200,000 

848,166 

1/1/2001  . 

6,200,000 

4,135,942 

1/1/2002  . 

5,900,000 

3,714,650 

1/1/2003  . 

5,600,000 

3,327,647 

1/1/2004  . 

5,300,000 

2,972,407 

$20,060,000 
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Example  3.  Optioatd  earfycaU.  (i)  Facts. 
On  January  1. 1994,  Qty  C  issues  an  issue 
consisting  of  three  bon^.  Each  bond  has  a 
stated  principal  amount  of  $10  million 
dollars  and  is  issued  for  pv.  Bond  X  bears 
interest  at  5  percent  per  year  and  matures  on 
January  1. 1999.  Bond  I' bears  interest  at  6 
percent  per  year  and  matures  on  January  1, 
2002.  Bond  Z  bears  interest  at  7  percent  per 
year  and  matures  on  January  1. 2004.  Bonds 
Y  and  Z  are  callable  by  the  issuer  at  par  plus 
accrued  interest  after  December  31, 1998. 

(ii)  Computation.  (A)  The  yield  on  the 
issue  computed  as  if  each  bond  is 
outstanding  to  its  maturity  is  6.0634  percent 
per  year  compounded  semiannually, 
computed  as  follows: 


Date 

Payments 

PV  (6.0834 
percent) 

1/1/1995  . . 

$1,600,000 

$1,695,299 

1/1/1996  . 

1,600,000 

1,596,689 

VI/1997  . 

1,800,000 

1,503,814 

1/1/1996  . 

1,800,000 

1,416,342 

1/1/1999  . 

11,800,000 

8,744,830 

1/1/2000  . 

1,300,000 

907,374 

1/1/2001  ......... 

1,300,000 

854,595 

1/1/2002  . 

11,300.000 

6,996,316 

1/1/2003  . 

700,000 

408,190 

1/1/2004  . 

10,700,000 

5,876,551 

30,000,000 

(B)  The  yield  on  the  issue  computed  as  if 
all  bonds  are  called  at  the  earliest  date  for 
redemption  is  5.9126  percent  per  year 
compounded  semiannually,  computed  as 
follows: 


Date 

Payments 

PV  (5.9126 
percent) 

1/1/1995  _ 

$1,800,000 

$1,698,113 

1/1/1996  _ 

1,800,000 

1,601,994 

1/1/1997  _ 

1,800,000 

1,511,315 

1/V1998  _ 

1,800.000 

1,425,769 

1/1/1999  _ 

31,8004)00 

23,762,809 

30,000,000 

(C)  Because  the  yield  on  the  issue 
computed  by  assiuning  all  bonds  in  the  issue 
subj^t  to  redemption  within  5  years  of  the 
issue  date  are  redeemed  at  maturity  is  more 
than  one-eighth  of  one  percentage  point 
higher  than  the  yield  on  the  issue  computed 
by  assuming  all  bonds  subject  to  optional 
redemption  within  5  yearn  of  the  issue  date 
are  redeemed  at  the  earliest  date  for  their 
redemption,  each  bond  is  treated  as 
redeemed  on  the  date  that  would  produce  the 
lowest  yield  for  the  issue.  The  lowest  yield 
on  the  issue  would  result  from  a  redemption 
of  all  the  bonds  on  January  1, 1999.  Thus,  the 
yield  on  the  issue  is  5.9126  percent  per  year 
compounded  semiaimually. 

Jc)  Computing  yield  on  a  variable 
yield  issue — (1)  In  general.  Hie  yield  on 
a  variable  yield  issue  is  computed 
separately  for  each  computation  period. 
The  yield  for  each  computation  period 
is  the  discount  rate  that,  when  used  in 
computing  the  present  value  as  of  the 
first  day  of  the  computation  period  of  all 


the  payments  of  principal  and  interest 
and  fees  for  qualified  guarantees  that  are 
attributable  to  the  computation  period, 
produces  an  amount  equal  to  the 
present  value,  using  the  same  discount 
rate,  of  the  aggregate  issue  price  (or 
deemed  issue  price,  as  determined  in 
paragraph  (c)(2)(iv)  of  this  section)  of 
the  bonds  of  the  issue  as  of  the  first  day 
of  the  computation  period.  The  yield  on 
a  variable  yield  bond  is  computed  in  the 
same  maimer  as  the  yield  on  a  variable 
yield  issue.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  yield  on 
any  nx^  yield  bond  in  a  variable  yield 
issue  is  computed  in  the  same  manner 
as  the  yield  on  a  fixed  yield  issue  as 
provided  in  paragraph  (b)  of  this 
section. 

(2)  Payments  on  bonds  included  in 
yield  fora  computation  period — (i) 
Payments  in  general.  The  payments  on 
a  bond  that  are  attributable  to  a 
computation  period  include  any 
amounts  actually  paid  during  the  period 
for  principal  on  the  bond.  Payments  also 
include  any  amounts  paid  during  the 
current  period  both  for  interest  accruing 
on  the  bond  during  the  current  period 
and  for  interest  accruing  during  the 
prior  period  that  was  included  in  the 
deemed  issue  price  of  the  bond  as 
accrued  unpaid  interest  at  tlie  start  of 
the  current  period  under  this  paragraph 
(c)(2).  Further,  payments  include  any 
amoimts  properly  allocable  to  fees  for  a 
qualified  guarantee  of  the  bond  for  the 
period  and  to  any  amounts  properly 
allocable  to  a  qualified  hedge  for  the 
period. 

(ii)  Payments  at  actual  redemption.  If 
a  bond  is  actually  redeemed  during  a 
computation  period,  an  amount  equal  to 
the  greater  of  its  value  on  the 
redemption  date  or  the  actual 
redemption  price  is  a  payment  on  the 
actual  redemption  date. 

(iii)  Payments  for  bonds  outstanding 
at  end  of  computation  period.  If  a  bond 
is  outstanding  at  the  end  of  a 
computation  period,  a  payment  equal  to 
tlie  Imnd’s  value  is  taken  into  account 
on  the  last  day  of  that  period. 

(iv)  Issue  price  for  Iwnds  outstanding 
at  beginning  of  next  computation 
period.  A  bond  outstanding  at  the  end 
of  a  computation  period  is  treated  as  if 
it  were  immediately  reissued  on  the 
next  day  for  a  deemed  issue  price  equal 
to  the  value  from  the  da)(^  before  as 
determined  under  paragraph  (c)(2)(iii)  of 
this  section. 

(3)  Example.  The  provisions  cf  this 
paragraph  (c)  may  be  illustrated  by  the 
following  example. 

Example.  On  January  1, 1994,  City  A  issues 
an  issue  of  identical  plain  par  bonds  in  an 
aggregate  principal  amount  of  $1,000,000. 
The  Irands  pay  interest  at  a  variable  rate  on 


each  June  1  throughout  the  term  of  the  issue. 
The  entire  principal  amount  of  the  bonds 
plus  accrued,  unpaid  interest  is  payable  on 
the  final  maturity  date  of  January  1.  2000.  No 
bond  year  is  selected.  On  June  1, 1994, 1995, 
1996, 1997,  and  1998,  interest  in  the  amounts 
of  $30,000,  $55,000,  $57,000,  $56,000,  and 
$45,000  is  paid  on  the  bonds.  From  June  1. 

1998,  to  January  1, 1999,  $30,000  of  interest 
ttxnies  on  the  bonds.  From  January  1, 1999, 
to  June  1, 1999,  another  $35,000  of  interest 
accrues.  On  June  1, 1999,  the  issuer  actually 
pays  $65,000  of  interest.  On  January  1,  2000. 
$1,000,000  of  principal  and  $38,000  of 
accrued  interest  are  paid.  The  ptayments  for 
the  computation  period  starting  on  the  issue 
date  and  ending  on  January  1, 1999,  include 
all  annual  interest  payments  paid  from  the 
issue  date  to  June  1, 1998.  Because  the  issue 
is  outstanding  on  January  1, 1999,  it  is 
treated  as  redeemed  on  that  date  for  amount 
equal  to  its  value  ($1,000,000  plus  accrued, 
unpaid  interest  of  $30,000  under  paragraph 
(e)(1)  of  this  section).  Thus,  $1,030,000  is 
treated  as  paid  on  January  1, 1999.  The  issue 
is  then  treated  as  reissued  on  January  1, 1999, 
for  $1,030,000.  The  payments  for  the  next 
computation  period  starting  on  January  1, 

1999,  and  ending  on  January  1,  2000,  indude 
the  interest  actually  paid  on  the  bonds  during 
that  period  ($65,000  on  June  1, 1999,  plus 
$36,000  paid  on  January  1,  2000).  Because 
the  issue  was  actually  redeemed  on  January 
1,  2000,  an  amount  equal  to  its  stated 
redemption  price  is  also  treated  as  paid  on 
January  1,  2000. 

(d)  Conversion  from  variable  yield 
issue  to  fixed  yield  issue.  As  of  the  first 
day  on  which  a  variable  yield  issue 
would  qualify  as  a  fixed  yield  issue  if 
it  were  newly  issued  on  that  date  (a 
conversion  date],  that  issue  is  treated  as 
if  it  were  reissued  as  a  fixed  yield  issue 
on  the  conversion  date.  The  redemption 
price  of  the  variable  yield  issue  and  the 
issue  price  of  the  fixed  yield  issue  equal 
the  aggregate  values  of  all  the  bonds  on 
the  conversion  date.  Thus,  for  example, 
for  plain  par  bonds  (e.g.,  tender  bonds), 
the  deemed  issue  price  would  be  the 
outstanding  principal  amount,  plus 
accrued  unpaid  interest.  If  the 
conversion  date  occurs  on  a  date  other 
than  a  computation  date,  the  issuer  may 
continue  to  treat  the  issue  as  a  variable 
yield  issue  until  the  next  computation 
date,  at  which  time  it  must  be  treated  as 
converted  to  a  fixed  yield  issue. 

(e)  Value  of  bonds^l)  Plain  par 
bonds.  Except  as  otherwise  provided, 
the  value  of  a  plain  par  bond  is  its 
outstanding  stated  principal  amount, 
plus  accru^  unpaid  interest.  The  value 
of  a  plain  par  bond  that  is  actually 
redeemed  or  treated  as  redeemed  is  its 
stated  redemption  price  on  the 
redemption  date,  plus  accrued,  unpaid 
interest. 

(2)  Other  bonds.  The  value  of  a  bond 
other  than  a  plain  par  bond  on  a  date 
is  its  present  value  on  that  date.  The 
present  value  of  a  bond  is  computed 
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under  the  economic  accrual  method 
taking  into  account  all  the 
unconditionally  payable  payments  of 
principal,  interest,  and  fees  for  a 
qualihed  guarantee  to  be  paid  on  or  after 
that  date  and  using  the  yield  on  the 
bond  as  the  discount  rate,  except  that 
for  purposes  of  §  1.148-6(b)(2)  (relating 
to  the  universal  cap),  these  values  may 
be  determined  by  consistently  using  the 
yield  on  the  issue  of  which  the  bonds 
are  a  part.  To  determine  yield  on  fixed 
yield  bonds,  see  paragraph  (b)(1)  of  this 
section.  The  rules  contained  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  apply  for  this  purpose.  In  the 
case  of  bonds  described  in  paragraph 
(b)(2](ii)  of  this  section,  the  present 
value  of  those  bonds  on  any  date  is 
computed  using  the  yield  to  the  final 
maturity  date  of  those  bonds  as  the 
discount  rate.  In  determining  the 
present  value  of  a  variable  yield  bond 
under  this  paragraph  (e)(2),  the  initial 
interest  rate  on  the  bond  established  by 
the  interest  index  or  other  interest  rate 
setting  mechanism  is  used  to  determine 
the  interest  payments  on  that  bond. 

(0  Qualifiea  guarantees — (1)  In 
general.  Fees  properly  allocable  to 
payments  for  a  qualified  guarantee  for 
an  issue  (as  determined  under 
paragraph  (f)(6)  of  this  section)  are 
treated  as  additional  interest  on  that 
issue  under  section  148.  A  guarantee  is 
a  qualified  guarantee  if  it  satisfies  each 
of  the  requirements  of  paragraphs  (f)(2) 
through  (f)(4)  of  this  section. 

(2)  Interest  savings.  As  of  the  date  the 
guarantee  is  obtained,  the  issuer  must 
reasonably  expect  that  the  present  value  ‘ 
of  the  fees  for  the  guarantee  will  be  less 
than  the  present  value  of  the  expected 
interest  savings  on  the  issue  as  a  result 
of  the  guarantee.  For  this  purpose, 
present  value  is  computed  using  the 
yield  on  the  issue,  determined  with 
regard  to  guarantee  payments,  as  the 
discount  rate. 

(3)  Guarantee  in  substance.  The 
arrangement  must  create  a  guarantee  in 
substance.  The  arrangement  must 
impose  a  secondary  liability  that 
unconditionally  shifts  substantially  all 
of  the  credit  risk  for  all  or  part  of  the 
payments,  such  as  payments  for 
principal  and  interest,  redemption 
prices,  or  tender  prices,  on  the 
guaranteed  bonds.  Reasonable 
procedural  or  administrative 
requirements  of  the  guarantee  do  not 
cause  the  guarantee  to  be  conditional.  In 
the  case  of  a  guarantee  against  failure  to 
remarket  a  qualified  tender  bond, 
commercially  reasonable  limitations 
based  on  credit  risk,  such  as  limitations 
on  payment  in  the  event  of  default  by 
the  primary  obligor  or  the  bankruptcy  of 
a  long-term  credit  guarantor,  do  not 


cause  the  guarantee  to  be  conditional. 
The  guarantee  may  be  in  any  form.  The 
guarantor  may  not  be  a  co-obligor.  Thus, 
the  gu£irantor  must  not  expect  to  make 
any  payments  other  than  under  a  direct- 
pay  letter  of  credit  or  similar 
arrangement  for  which  the  guarantor 
will  be  reimbursed  immediately.  The 
guarantor  and  any  related  parties 
together  must  not  use  more  than  10 
percent  of  the  proceeds  of  the  portion  of 
the  issue  allocable  to  the  guaranteed 
bonds. 

(4)  Reasonable  charge — (i)  In  general. 
Fees  for  a  guarantee  must  not  exceed  a 
reasonable,  arm’s-length  charge  for  the 
transfer  of  credit  risk.  In  complying  with 
this  requirement,  the  issuer  may  not  rely 
on  the  representations  of  the  ^arantor. 

(ii)  Fees  for  services  other  wan 
transfer  of  credit  risk  must  be  separately 
stated.  A  fee  for  a  guarantee  must  not 
include  any  payment  for  any  direct  or 
indirect  services  other  than  the  transfer 
of  credit  risk,  unless  the  compensation 
for  those  other  services  is  separately 
stated,  reasonable,  and  excluded  from 
the  guarantee  fee.  Fees  for  the  transfer 
of  credit  risk  include  fees  for  the 
guarantor’s  overhead  and  other  costs 
relating  to  the  transfer  of  credit  risk.  For 
example,  a  fee  includes  payment  for 
services  other  than  transfer  of  credit  risk 
if — 

(A)  It  includes  payment  for  the  cost  of 
underwriting  or  remarketing  bonds  or 
for  the  cost  of  insurance  for  casualty  to 
bond-financed  property; 

(B)  It  is  refundable  upon  redemption 
of  the  guaranteed  bond  before  the  final 
maturity  date  and  the  amount  of  the 
refund  would  exceed  the  portion  of  the 
fee  that  had  not  been  earned;  or 

(C)  The  requirements  of  §  1.148- 
2(e)(2)  (relating  to  temporary  periods  for 
capital  projects)  are  not  satisfied,  and 
the  guarantor  is  not  reasonably  assured 
that  the  bonds  will  be  repaid  if  the 
project  to  be  financed  is  not  completed. 

(5)  Guarantee  of  purpose  investments. 
Except  for  guarantees  of  qualified 
mortgage  loans  and  qualified  student 
loans,  a  guarantee  of  payments  on  a 
purpose  investment  is  a  qualified 
guarantee  of  the  issue  if  all  payments  on 
the  purpose  investment  reasonably 
coincide  with  payments  on  the  related 
bonds  and  the  payments  on  the  purpose 
investment  are  unconditionally  payable 
no  more  than  6  months  before  the 
corresponding  interest  payment  and  12 
months  before  the  corresponding 
principal  payments  on  the  bonds.  This 
paragraph  (f)(5)  only  applies  if,  in 
addition  to  satisNing  the  other 
requirements  of  this  paragraph  (f).  the 
guarantee  is,  in  substance,  a  guarantee 
of  the  bonds  allocable  to  that  purpose 
investment  and  to  no  other  bonds 


except  for  bonds  that  are  equally  and 
ratably  secured  by  purpose  investments 
of  the  same  conduit  borrower. 

(6)  Allocation  of  qualified  guarantee 
payments — (i)  In  general.  Payments  for 
a  qualified  guarantee  must  be  allocated 
to  bonds  and  to  computation  periods  in 
a  manner  that  properly  reflects  the 
proportionate  credit  risk  for  which  the 
guarantor  is  compensated.  Proportionate 
credit  risk  for  bonds  that  are  not 
substantially  identical  may  be 
determined  using  any  reasonable, 
consistently  applied  method.  For 
example,  this  risk  may  be  based  on  the 
ratio  of  the  total  principal  and  interest 
aid  and  to  be  paid  on  a  guaranteed 
ond  to  the  total  principal  and  interest 
paid  and  to  be  paid  on  all  bonds  of  the 
guaranteed  issue.  An  allocation  method 
generally  is  not  reasonable,  for  example, 
if  a  substantial  portion  of  the  fee  is 
allocated  to  the  construction  portion  of 
the  issue  and  a  correspondingly 
insubstantial  portion  is  allocated  to  the 
later  years  covered  by  the  guarantee. 
Reasonable  letter  of  credit  set  up  fees 
may  be  allocated  ratably  during  the 
initial  term  of  the  letter  of  credit.  Upon 
an  early  redemption  of  a  variable  yield 
bond,  fees  otherwise  allocable  to  die 
period  after  the  redemption  are 
allocated  to  remaining  outstanding 
bonds  of  the  issue  or.  if  none  remain 
outstanding,  to  the  period  before  the 
redemption. 

(ii)  Safe  harbor  for  allocation  of 
qualified  guarantee  fees  for  variable 
yield  issues.  An  allocation  of  non-level 
payments  for  a  qualified  guarantee  for 
variable  yield  bonds  is  treated  as 
meeting  the  requirements  of  paragraph 
(f)(6)(i)  of  this  section  if,  for  each  bond 
year  for  which  the  guarantee  is  in  effect, 
an  equal  amount  (or  for  any  short  bond 
year,  a  proportionate  amount  of  the 
equal  amount)  is  treated  as  paid  as  of 
the  beginning  of  that  bond  year.  The 
present  value  of  the  annual  amounts 
must  equal  the  fee  for  the  guarantee 
allocated  to  that  bond,  with  present 
value  computed  as  of  the  first  day  the 
guarantee  is  in  effect  by  using  as  the 
discount  rate  the  yield  on  the  variable 
yield  bonds  covered  by  the  guarantee, 
determined  without  regard  to  any  fee 
allocated  under  this  paragraph  (f)(6)(ii). 

(7)  Refund  or  reduction  of  guarantee 
payments.  If  as  a  result  of  an  investment 
of  proceeds  of  a  refunding  issue  in  a 
reading  escrow,  there  will  be  a 
reduction  in,  or  refund  of,  payments  for 
a  guarantee  (savings),  the  savings  must 
be  treated  as  a  reduction  in  the 
payments  on  the  refunding  issue. 

(g)  Yield  on  certain  mortgage  revenue 
and  student  loan  bonds.  For  purposes  of 
section  148  and  this  section,  section 
143(g)(2)(C)(ii)  applies  to  the 
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computatioc  of  yield  on  an  issue  of 
qualified  mortgage  bonds  or  qualified 
veterans*  mortgage  bonds.  For  purposes 
of  applying  sectkios  148  and  143(g)  to 
a  variable  yield  issue  of  qualified 
mmlgage  bonds  or  (pialified  student 
loan  bonds,  the  yield  on  that  issue  is 
computed  over  tiie  term  of  the  issue. 

(hj  QuaSified  hedging  transactions — 

(1)  In  general.  Payments  made  or 
received  by  an  issuer  under  a  qualified 
hedge  (as  defined  in  paragraph  (h)(2)  of 
this  section)  relating  to  brads  of  an 
issue  are  taken  into  account  (as 
provided  in  paragraph  (hK3)  of  this 
section)  to  detanmine  the  jdeld  on  the 
issue.  Except  as  provided  in  paragraph 
(h)(4)  of  this  section,  the  issue  is  treated 
as  a  variable  yield  issue.  These  hedging 
rules  apply  solely  lor  purposes  of 
section  148. 

(2)  Qualified  hedge  defined.  A 
qualified  hedge  is  a  contract  that 
satisfies  each  of  the  following 
requirements; 

U)  Hedge— (A)  In  general.  The 
contract  is  a  hedge  entered  into 
primarily  to  reduce  the  issuer’s  risk  of 
interest  rate  changes  with  respect  to  a 
borrowing.  For  example,  the  contract 
may  be  an  interest  rate  swap,  an  interest 
rate  cap,  a  futures  contract,  a  forward 
contract,  or  an  option. 

(B)  No  significant  investment  element. 
A  contract  is  note  hedge  imd» 
paragraph  (h)(2)(i)(A)  of  this  section  if  it 
contains  a  significant  investmrat 
element  (i.e.,  an  expected  return).  For 
example,  variable  cate  bonds  held  by  the 
issuer  do  not  meet  the  requirements  of 
this  paragraph  (hK2)(i).  A  contract  may 
contain  a  significant  investment  element 
if  the  payments  under  the  contract  do 
not  correspond  clos^y  in  time  and 
amount  to  the  interest  payments  on  the 
bonds  being  hedged.  For  example,  an 
interest  rate  swap  graierally  contains  a 
significant  investment  element  if  it 
requires  any  payments  other  than 
periodic  payments,  within  the  meaning 
of  section  446  and  the  regulations 
thereunder  (periodic  payments)  (e.g.,  an 
up-firat  pa3rment  for  an  off-market 
swap)  before  its  termination  date. 
Similarly,  an  interest  rata  cap  generally 
contains  a  significant  investment 
element  if  the  cap  rata  is  less  than  the 
on-market  swap  rate  on  the  date  the  cap 
is  entered  into.  For  this  purpose,  the  on- 
market  swap  rate  is  the  single  fixed  rate 
for  which  the  rate  or  index  that  is  the 
subject  of  the  cap  could  be  swapped  in 
an  on-marirat  interest  rate  swap  mat 
requires  only  periodic  payments  and 
that  has  a  term  equal  to  the  term  of  the 
cap. 

tii)  Parties.  The  contract  is  entered 
into  between  the  issuer  or  the  political 
subdivision  on  behalf  of  whidi  the 


issuer  issues  the  bonds  (collectively 
referred  to  in  this  paragrai^  (h)  as  the 
issuer)  and  a  provider  that  is  not  a 
related  party  (the  hedgepwvidei). 

(iii)  Hedged  bonds.  The  hedge  covers 
all  of  one  or  more  groups  of 
substantially  identical  bonds  in  the 
issue  (i.e.,  all  of  the  bonds  having  the 
same  inter^t  rate,  maturity,  and  terms). 

If  the  hedge  does  not  cover  all  interest 
payments  on  all  of  the  substantially 
identical  bonds  being  hedged,  it  must 
cover,  in  whole  or  in  part,1he  same 
^;>ecific  identifitdde  interest  payments 
on  each  of  the  substantially  identical 
bonds.  Thus,  for  example,  a  qualified 
hedge  may  include  a  hedge  of  all  at  a 
pro  rata  portion  of  each  interest 
payment  on  the  variable  rate  bonds  in 
an  issue  for  the  first  five  years  following 
their  issuance.  For  purposes  of  this 
paragraph  (h),  unless  context  clearly 
requires  otherwise,  hedged  bonds  means 
the  specific  bonds  or  portions  thereof 
(i.e.,  the  specific  interest  payments) 
covered  by  a  hedge. 

(iv)  Interest  based.  Changes  in  the 
value  of  the  contract  are  based  primarily 
on  interest  rats  changes.  For  example, 
an  interest  rate  swap  or  a  futures 
contract  on  Treasury  .securities  may 
qualify.  A  commodity  swap  or  an  option 
on  a  commodity  futures  contract, 
however,  is  not  a  qualified  hedge. 

(v)  Size.  The  contract  does  not  hedge 
an  amount  larger  than  the  issuer’s  risk 
with  respect  to  interest  rate  changes  on 
the  hedged  bonds. 

(vi)  Receipts.  The  payments  to  the 
issuer  imder  the  contract  correspond 
closely,  in  both  time  and  amount,  to  the 
specific  interest  payments  being  hedged 
on  the  hedged  bonds. 

(vii)  Timing  and  duration.  Payments 
do  not  begin  to  accrue  under  the 
contract  on  a  date  earlier  than  the  sale 
date  of  the  hedged  bonds  and  do  not 
accrue  longer  than  the  hedged  interest 
payments  on  the  hedged  bonds. 

(viii)  Source  of  payments.  Payments 
to  the  hedge  provider  are  reasonably 
expected  to  be  made  finm  the  same 
source  of  funds  that,  absent  the  hedge, 
would  be  reasonably  expected  to  be 
used  to  pay  principal  and  interest  on  the 
hedged  bonds. 

(ix)  Identification.  The  hedge  is 
identified  by  the  actual  issum*  on  its 
books  and  records  maintained  for  the 
hedged  bonds  on  or  before  the  later  of 
the  date  on  which  the  parties  enter  into 
the  contract  or  the  issue  date  of  the 
hedged  bonds.  The  identification 
specifies  the  hedge  provider,  the  terms 
of  the  hedge,  and  the  hedged  bonds.  The 
identification  contains  sufficient  detail 
to  establish  that  the  requirements  of  this 
paragraph  (h)(2)  and,  if  applicable, 
paragraph  (h)(4)  of  this  se^on  are 


satisfied.  The  existence  of  the  hedge  is 
noted  on  all  forms  filed  with  the 
Internal  Revenue  Service  for  the  issue 
after  the  date  on  which  the  hedge  is 
entered  into. 

(3)  Accounting  for  qualified  hedges — 

(i)  In  general.  Except  as  otherwise 
provided  in  paragraph  (h)(4)  of  this 
section,  payments  niade  or  received  by 
the  issuer  under  a  qualified  hedge  are 
treated  as  payments  made  or  received, 
as  appropriate,  on  the  hedged  bonds 
that  are  taken  into  account  in 
determining  the  yield  on  those  bonds. 
These  payments  are  reasonably 
allocated  to  the  hedged  bonds  in  the 
period  to  which  the  payments  relate,  as 
determined  under  paragraph  {h){3)(iii) 
of  this  section.  Payments  made  or 
received  by  the  issuer  include  payments 
deemed  made  or  received  when  a 
contract  is  terminated  or  deemed 
terminated  under  this  paragraph  (h)(3). 
Payments  reasonably  allocable  to  the 
reduction  of  risk  of  interest  rate  changes 
and  to  the  hedge  provider’s  overhead 
under  this  paragraph  (h)  are  included  as 
payments  made  or  received  under  a 
qualified  hedge. 

(ii)  Exclusions  from  hedge.  Pa)rments 
for  services  or  other  items  under  the 
contract  that  are  not  expressly  treated  as 
payments  under  the  qualified  hedge 
under  paragraph  (h)(3)(i)  of  this  section 
are  not  payments  with  respect  to  a 
qualified  hedge. 

(iii)  Timing  and  allocation  of 
payments.  The  period  to  which  a 
payment  made  by  the  issuer  relates  is 
determined  under  general  Federal 
income  tax  principles,  including, 
without  limitation,  section  446  and  the 
regulations  thereunder  on  notional 
principal  contracts,  and  adjusted  as 
necessary  to  reflect  the  end  of  a 
computation  period  and  the  start  of  a 
new  computation  period.  Except  as 
provided  in  paragraph  (h)(3)(iv)  of  this 
section,  a  payment  received  by  the 
issuer  is  taken  into  account  in  the 
period  that  the  interest  payment  that  the 
payment  hedges  is  required  to  be  made. 

(iv)  Termination  payments — (A) 
Termination  defined.  A  termination  of  a 
qualified  hedge  includes  any  sale, 
assignment,  or  other  disposition  of  the 
hedge  by  the  issuer,  or  the  acquisition 
by  the  issuer  of  an  o^ettlng  hedge.  A 
deemed  termination  occurs  when  the 
hedged  bonds  are  redeemed. 

(^  General  rule.  A  payment  made  or 
received  by  an  issuer  to  terminate  a 
qualified  hedge,  including  gain  or  loss 
realized  or  deemed  realized,  is  treated 
as  a  payment  made  or  received  on  the 
hedged  bonds,  as  appropriate.  The 
payment  is  reasonably  allocated  to  the 
remaining  periods  originally  covered  by 
the  terminated  hedge  in  a  manner  that 
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reflects  the  economic  substance  of  the. 
he(ke. 

(C)  Special  rule  for  terminations  when 
bonds  are  redeemed.  Except  as 
otherwise  provided  in  this  paragraph 
ni)(3)(iv)(e)  and'in  paragraph 
(h)(3)iiv)(D)  of  this  section,  when  a 
qualifled  hedge  is  deemed  terminated 
l^ause  the  hedged  bonds  are 
redeemed,  the  fair  madcet  value  of  the 
contract  on  the  redemption  date  is 
treated  as  a  termination  payment  made 
or  received  on  that  date.  When  hedged 
bonds  are  redeemed,  any  payment 
received  by  the  issuer  on  termination  of 
a  hedge,  including  a  termination 
payment  or  a  deemed  termination 
payment,  reduces,  but  cannot  exceed, 
the  interest  payments  made  by  the 
issuer  on  the  hedged  bonds  in  the 
computation  period  ending  on  the 
termination  date.  The  excess,  if  any,  is 
reasonably  allocated  over  the  bond  years 
in  the  immediately  preceding 
computation  period  or  periods  to  the 
extent  necessary,  to  eliminate  the  excess. 

(D)  Special'rules  for  refondings.  To 
the  extent  that  the  hedged  bonds  are 
redeemed  using  the  proceeds  of  a 
refunding  issue,  the  termination 
payment  is  accounted  for  under 
paragraph  (h)(3)(iv)(B)  by  treating  it  as 

a  payment  on  the  refunding  issue„rather 
than  the  hedged  bonds.  In  addition,  to 
the  extent  that  the  refunding  issue, 
rather  than  the  hedged  bonds,  has  been 
redeemed,  paragraph  (h)(3)(iv)(C) 
applies  to  the  termination  payment  by 
treating  it  as  a  payment  on  the  redeemed 
refunding  issue. 

(4)  Certain  variable  yield  issues 
treated  as  fixed  yield  issues — (i)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (h)(4)(ii)(C)  of  this  section, 
if  the  issuer  of  a  variable  yield  issue 
enters  into  an  interest  rate  swap  that  is 
a  qualifled  hedge,  the  hedged  bonds  are 
treated  as  fixed  yield  bonds  if— 

(A)  Start  date.  The  date  on  which 
payments  begin  to  accrue  on  the  swap 
is  not  later  than  15  days  after  the  issue 
date  of  the  hedged  bonds; 

(B) 'Mattinfy,  The  terra  of  the  swap  is 
equal  to  the  term  of  the  hedged  bonds 
or  the  entire  period  during  which  the 
hedged  bonds  bear  interest  at  variable 
interest  rates. 

(C)  No  nonperiodic  payments. 
Payments  to  be  made  or  received  under 
the  swap  are  reasonably  expected  to 
correspond  closely,  in  time  and  amount, 
to  payments  oif  the  hedged'bonds  (f.e., 
no  nonperiodic  payments).  Swap 
payments  made  within  15  days  oflhe 
related  payments  on  the  hedged‘bonds 
generahy,  so  correspond; 

(D)  Notional  principal  amount:  The 
notional  prindpal’amoxmt  used  to 
compute  both^flxed  and  variable 


payments  on.the  swap  equals  the 
principaramount  of  all'the  variable 
yield  bonds  in  the  issue. 

(E)  Payments  and  interest  rate.  Under 
the  swap,  the  issuer  makes  level 
payments  based'on-a  fixed  interest  rate 
and  receiverpayments  based  on  a 
variable  interest  rate  that  is  substantially, 
the  same  as  the  interest  rate  on  the 
hedged  bonds.  These  interest  rates  are 
treated  as  substantially  the  same  if  they 
are  reasonably  expected  to  be  , 
substantially  the  same  throughout,  the 
term  of  the  hedge.  For  example,  an 
objective  30-day  tax-exempt  variable 
rate  index  or  other  objective  index  (e.g., 
LIBOR,  J.J.  Kenney  Index,  PSA 
Municipal  swap  index)  may  be  adjusted 
to  correspond  to  an  issuer’s  individual 
30-day  interest  rate.. 

(ii)  Accounting— (A)  In  general.  If  a  - 
hedged  bond  is  treated  as  a  fixed  yield 
bond  imder  this  paragraph  (h)(4),  the 
fixed-rate  payments  made  by  the  issuer 
on  the  swap  are  substituted  for  the 
actual  interest  payments  on  the  hedged 
bonds  for.  purposes  of  computing  yield 
on  that  bond.  For  this  purpose,  the 
fixed-rate  payments  are  the  amounts 
determined  by  multiplying  the  notional 
principal  amount  by  the  ^ed  rate  (i.e., 
the  amount  determined  before  netting 
the  fixed  and  variable  amounts  due 
under  the  swap). 

(B)  Effect  of  termination  generally. 
Except  as  otherwise  provided  in 
paragraph  (h)(4)(ii)(C)  of  this  section,  for 
purposes  of  §  l'.148-3,  as  of  the 
termination  date  of  a  qualified-hedge 
covered  by  this  paragraph  (h)(4),  the 
issue  of  which  the  hedged  bonds  are  a 
part  is  treated  as- if  it  were  reissued  on 
the  termination  date.  Tlie  redemption* 
price  of  the  retired  issue  and  the  issue- 
price  of  the  new.  issue  equal  the 
aggregate  values  of  all  the  bonds  of  the 
issue  on  the  termination  date.  In 
computing  the  yield'on  the  new  issue, 
any  termination  payment  is  accoxmted' 
for  imder  paragraph  (h)(3)(iv)  of  this 
section,  appli^  by  treating  the 
termination  payment: as  made  or 
received  on -the  deemed  new  issue 
under  this  paragraph  (h)(4)(ii)(B). 

(C)  Effect.of  early  termination.  If  the 
swap  is  terminated  or  deemed* 
terminated  within  S.years  after  the  issue 
date  of  the  issue  of  which  the  hedged* 
bonds  are  a  part,  the  general  rules  imder. 
this  paragraph  (h)(4)  ;do  not  apply,  and,  , 
for  purposes  of  §  1.148-3.  the  hedged 
bonds  are  treated  as  variable  yield 
bonds  from  the.issue  date, 

(5)  Authority  of  the  Commissioner — (i) 
In  general.  A  contract  is  not  a  qualified 
hedge  if Ihe  Commissioner  determines, 
based  on  all'the  facts  and 
circumstances,  that' treating  the  contract 
as  a  qualified  hedge  would  provide  e 


material  potential  for  arbitrage,  or  a 
principal  purpose  for  entering  into  the 
contract  is  that  arbitrage  potential.'  For 
example,  a  contract  that  requires  a 
substantial  nonperiodic  payment  may- 
constitute,  in  wnole  or  part,  an 
embedded  loan,  investment-type 
property,  or  other  investment. 

(ii)  Other  qualified  hedges.  The 
Commissioner,  by  publication  of  a 
revenue  ruling  or  revenue  procedure, 
may  specify  contracts  that  do  not 
otherwise  meet  the  requirements  of 
paragraph  (h)(2)'of  this  section  as 
qualified  hedges. 

(iii)  Recomputation  of  yield.  If  an 
issuer  enters  into  a  hedge  that  is  not 
properly  identified  or  otherwise  fails  to 
meet  the  requirements  of  this  section, 
the  Commissioner  may  recompute  the 
yield  on  the  issue  taking  the  hedge  into 
account  if  the  failure  to  take  the  hedge 
into  account  distorts  that  yield  or 
otherwise  fails  to  clearly  reflect  the 
economic  substance  of  the  transaction. 

f1.148>«  Yield  and  valiMtion  of 
Inveetmante. 

(a)  In  general.  This  section  provides, 
rules  for  computing  the  yield  and  value 
of  investments  allocated  to  an  issue  for 
various  purposes  under  section  148; 

(b)  Yield  on  an  investment— (1)  In 
general.  Except  as  otherwise  provided; 
the  yield  on  an  investment  allocated  to 
an  issue  is  computed  under  the 
economic  accrual  method,  using  the 
same  compounding  interval  and 
financial 'conventions  used  to  compute 
the  yield'on  the  issue.  The  yield  on  an 
investment  allocated  to-an  issue  is  the* 
discount  rate  that,  when  used  in 
computing  the  present  value  as  of  the 
date  the  investment  is  first  allocated  to 
the  issue  of  all  unconditionally  payable 
receipts  from  the  investment,  produces 
an  amount  equal  to  the  present  value  of 
all  unconditionally  payable  payments 
for  the  investment.  For  this  purpose. 
payments  means  amounts  to  be  actually 
or  constructively  paid  to  acquire  the 
investment,  and  receipts  means 
amounts  to  be  actually  or  constructively 
received’frtjm  the  investment,. such  as 
earnings  and  return  of  principal.  The 
yield  on  a  variable  rate  investment  is 
determined'in  a  manner  comparable  to 
the  determination  of  the  yield  on  a 
variable  rate  issue.  For  an  issue  of 
qualified  mortgage  bonds,  qualified' 
veterans'  mortgage  bonds,  or  qualified' 
student' loan  bonds  on  which  interest  is 
paid  semiannually,  all  regular  monthly- 
loan  payments  to  be  received  during  a 
semiannual  debt  service  period  may  be 
treated  as  received  at  the  end  of  that 
period:  In  addition,  for  any  conduit' 
financing  issue,  payments  made  by  the 
conduit'borrower  are  not  treated  as  paid. 
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until  the  conduit  borrower  ceases  to 
receive  the  benefit  of  earnings  on  those 
amounts. 

(2)  Yield  on  a  separate  class  of 
investments — (i)  In  general.  For 
purposes  of  the  yield  restriction  rules  of 
section  148(a)  and  §  1.148-2,  yield  is 
computed  separately  for  each  class  of 
investments.  For  this  purpose,  in 
determining  the  yield  on  a  separate 
class  of  investments,  the  yield  on  each 
individual  investment  within  the  class 
is  blended  with  the  yield  on  other 
individual  investments  within  the  class, 
whether  or  not  held  concurrently,  by 
treating  those  investments  as  a  single 
investment  The  yields  on  investments 
that  are  not  within  the  same  cleiss  are- 
not  blended. 

(ii)  Separate  classes  of  investments. 
Each  of  the  following  is  a  separate  class 
of  investments — 

(A)  Each  category  of  yield  restricted 
purpose  investment  and  program 
investment  that  is  subject  to  a  different 
definition  of  materially  higher  under 

S  1.148-2(d)(2); 

(B)  Yield-restricted  nonpurpose 
investments;  and 

(C)  All  other  nonpurpose  investments; 

(iii)  Permissive  application  of  single 
investment  rules  to  certain  yield 
restricted  investments  for  all  purposes 
of  section  148.  Excluding  those 
investments  to  which  paragraph 
(b)(2)(iv)  of  this  section  applies,  all  yield 
restricted  investments  that  are  part  of 
the  same  class  may  be  treated  as  a  single 
investment  having  a  single  yield, 
determined  under  this  paragraph  (b)(2), 
for  all  purposes  of  section  148. 

(iv)  Mandatory  application  of  single 
investment  rules  for  refunding  escrows 
for  all  purposes  of  section  148.  For  all 
purposes  of  section  148,  in  computing 
the  yield  on  yield  restricted  investments 
allocable  to  proceeds  (i.e.,  sale  proceeds, 
investment  proceeds,  and  transferred 
proceeds)  of  a  refunding  issue  that  are 
held  in  one  or  more  refunding  escrows, 
the  individual  investments  are  treated 
as  a  single  investment  having  a  single 
yield,  whether  or  not  held  concurrently. 
For  example,  this  single  investment 
includes  both  the  individual 
investments  allocable  to  sale  and 
investment  proceeds  of  a  refunding 
issue  that  are  held  in  one  refunding 
escrow  for  a  prior  issue  and  the 
investments  allocable  to  transferred 
proceeds  of  that  refunding  issue  that  are 
held  in  another  refunding  escrow. 

(3)  Investments  to  be  held  beyond 
issue's  maturity  or  beyond  temporary 
period.  In  computing  the  yield  on 
investments  allocable  to  an  issue  that 
are  to  be  held  beyond  the  reasonably 
expected  redemption  date  of  the  issue, 
those  investments  are  treated  as  sold  for 


an  amount  equal  to  their  value  on  that 
date.  In  computing  the  yield  on 
investments  that  are  held  beyond  an 
applicable  temporary  period  imder 
S  1.148-2,  for  purposes  of  §  1.148-2 
those  investments  may  be  treated  as 
purchased  for  an  amount  equal  to  their 
fair  market  value  as  of  the  end  of  the 
temporary  period. 

(4)  Consistent  redemption 
assumptions  on  purpose  investments. 
The  yield  on  purpose  investments 
allocable  to  an  issue  is  computed  using 
the  same  redemption  assumptions  used 
to  compute  the  yield  on  the  issue.  Yield 
on  purpose  investments  allocable  to  an 
issue  of  qualified  mortgage  bonds  and 
qualified  veterans'  mortgage  bonds  must 
be  determined  in  a  manner  that  is 
consistent  with,  and  using  the 
assumptions  required  by,  section 
143(g)(2)(B). 

(5)  Student  loan  special  allowance 
payments  included  in  yield.  Except  as 
provided  in  §  1.148-ll(e),  the  yield  on 
qualified  student  loans  is  computed  by 
including  as  receipts  any  special 
allowance  payments  made  by  the 
Secretary  of  Education  pursuant  to 
section  438  of  the  Higher  Education  Act 
of  1965. 

(c)  Yield  reduction  payments  to  the 
United  States — (1)  In  general.  In 
determining  the  yield  on  an  investment 
to  which  this  paragraph  (c)  applies,  any 
amount  paid  to  the  United  States  in 
accordance  with  this  paragraph  (c), 
including  a  rebate  amount,  is  treated  as 
a  payment  for  that  investment  that 
reduces  the  yield  on  that  investment. 

(2)  Manner  of  payment — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  an 
amount  is  paid  under  this  paragraph  (c) 
if  it  is  paid  to  the  United  States  at  the 
same  time  and  in  the  same  manner  as 
rebate  amounts  are  required  to  be  paid 
or  at  such  other  time  or  in  such  manner 
as  the  Commissioner  may  prescribe.  The 
provisions  of  §  1.148-3(i)  apply  to 
payments  made  under  this  paragraph 
(c). 

(ii)  Special  rule  for  purpose 
investments.  For  purpose  investments 
allocable  to  an  issue — 

(A)  No  amounts  are  required  to  be 
paid  to  satisfy  this  paragraph  (c)  until 
the  earlier  of  the  end  of  the  tenth  bond 
year  after  the  issue  date  of  the  issue  or 
60  days  after  the  data  on  which  the 
issue  is  no  longer  outstanding;  and 

(B)  For  payments  made  prior  to  the 
date  on  which  the  issue  is  retired,  the 
issuer  need  not  pay  more  than  75 
percent  of  the  amount  otherwise 
required  to  be  paid  as  of  the  date  to 
which  the  payment  relates. 


(3)  Applicability  of  special  yield 
reduction  rule — (i)  Covered  investments. 
This  paragraph  (c)  applies  to — 

(A)  Nonpiirpose  investments  allocable 
to  proceeds  of  an  issue  that  qualified  for 
one  of  the  temporary  periods  available 
for  capital  projects,  restricted  working 
capital  expenditures,  pooled  financings, 
or  investment  proceeds  under 
paragraphs  §  1.148-2  (e)(2),  (e)(3),  (e)(4), 
or  (e)(6)  of  this  section,  respectively: 

(B)  Investments  allocable  to  a  variable 
yield  issue  during  any  computation 
period  in  which  at  least  5  percent  of  the 
value  of  the  issue  is  represented  by 
variable  yield  bonds,  unless  the  issue  is 
an  issue  of  hedge  bonds  (as  defined  in 
section  149(g)(3)(A)); 

(C)  Nonpurpose  investments  allocable 
to  transferred  proceeds  of — 

(1)  A  current  refunding  issue  to  the 
extent  necessary  to  reduce  the  yield  on 
those  investments  to  satisfy  yield 
restrictions  under  section  148(a);  or 

(2)  An  advance  refunding  issue  to  the 
extent  that  investment  of  the  refunding 
escrows  allocable  to  the  proceeds,  other 
than  transferred  proceeds,  of  the 
refunding  issue  in  zero-yielding 
nonpurpose  investments  is  insufficient 
to  satisfy  yield  restrictions  under 
section  148(a); 

(D)  Purpose  investments  allocable  to 
qualified  student  loans  under  a  program 
described  in  section  144(b)(1)(A); 

(E)  Nonpurpose  investments  allocable 
to  gross  proceeds  of  an  issue  in  a  fund 
that,  except  for  its  failure  to  satisfy  the 
size  limitation  in  §  1.148-2(f)(2)(ii), 
would  qualify  as  a  reasonably  required 
reserve  or  replacement  fund,  but  only  to 
the  extent  that — 

(2)  The  value  of  the  nonpurpose 
investments  in  the  fund  is  not  greater 
than  15  percent  of  the  stated  principal 
amount  of  the  issue,  as  computed  under 
§1.148-2(f)(2)(ii),or 

(2)  The  amounts  in  the  fund  (other 
than  investment  earnings]  are  not 
reasonably  expected  to  be  used  to  pay 
debt  service  on  the  issue  (e.g.,  a  reserve 
fund  for  a  revolving  fund  loan  program); 

(F)  Nonpurpose  investments  allocated 
to  replacement  proceeds  of  a  refunded 
issue  as  a  result  of  the  application  of  the 
universal  cap  to  amounts  in  a  refunding 
escrow  (see  §  1.148-ll(c)(l)(ii));  and 

(G)  Investments  described  in  §  1.1 48- 

11(0. 

(ii)  Exception  to  yield  reduction 
payments  rule  for  advancg  refunding 
issues.  Paragraph  (c)(1)  of  this  section 
does  not  apply  to  investments  allocable 
to  gross  proceeds  of  an  advance 
reading  issue,  other  than  transferred 
proceeds  to  which  paragraph  (c)(3)(i)(C) 
of  this  section  applies  and  replacement 
proceeds  to  which  paragraph  (c)(3)(i)(F) 
of  this  section  applies. 
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{d)' Vbiue  of  investments — (l)'/h 
general.  Except  as  otherwise  provided;, 
the  value  of  an  investment  (including  a 
payment  or  receipt  on  the  investment)’ 
on  a  date  must  be  determined  using  one 
of'the  following  valuation  methods 
consistently  for  all  purposes  of  sectiom 
148  to.that  investment  on  that  date: 

{iy Plain  par.  investment — outstanding 
principal  amount  A  plain  par 
investment  may.  be  valued  at  its- 
outstanding  stated  principal  amoimt, 
plus  any  accrued  unpaid  interest  on  that 
date. 

(ii)  Fixed  rate  investments— present 
value.  A  fixed  rate  investment. may  be 
valued  at  its  present  value  on  that' date: 

(iii)  Any  investment— fair  market 
value.  An  investment' may  be  valued-at. 
its  fair  market  value  on  that  date. 

(2)  Mandatory  valuation  of  yields 
restricted  investments  at  present  value. 
Any  yield  restricted' investment  must  be 
valued  at  present  value.  For  example,  a 
purpose  investment  or  an  investment 
allocable  to  gross  proceeds  in  ai 
refunding  escrow  after  the  expiration  of 
the  initial  temporary  periodimust  be 
valued  at  present  value.  See,  however, 
paragraph  (b)(3)  of  this  section. 

(3)  Mandatory  valuation  of  certain 
investments  at  fair  market  value — (i),/n 
general.  Except  as  provided  ini 
paragraphs  (d)(2).  (d)(3)(ii),  and  (d)(4)  of 
this  section,  an  investment  must  be 
valued',  at  fair  market  value  on  the  date 
that  it  is  first  allocated  to  an  issue  or 
first  ceases  to  be  allocated  to  an  issue  as 
a  consequence  of  a  deemed  acquisition 
or  deemed  disposition.  For  example,  if 
an  issuer  deposits  existing  investments 
into  a  sinking  fund  for  an  issue,  those 
investments  must  be  valued  at  fair 
market  value  as  of  the  date  first 
deposited  into  the  fund> 

(ii)  Exception  to  fair  market  value 
requirement  for  transferred  proceeds 
allocations,  universal  cap  allocations, 
and  commingled  funds.  This  paragraph 
(d)(3)  does  not  apply  if  the  investment 
is  allocated  to  an  issue,  or  ceases  to  be' 
allocatedito  ani  issue  as.a  result  of  the 
transferred  proceeds  allocation  rule 
under  §  1.148^9(b)  or  the  imiversal  cap 
rule  under  §  1.148-6(b)(2)i  Imaddition, 
this  paragraph  (d)(3),  does  not  apply  to' 
investments  in  a  commingled  fund. 
(other  than  a  bona  fide  debt  service 
fund)  unless  it  is  a  commingled  fund 
described  in  §  1.148--6(e)(5)(iii)i 

(4)  Specicd  transition  rule  for 
transferred  proceeds.  Theivalue  of  a 
nonpurpose  investment  that  is  allocated' 
to  transferred  proceeds  of  a  refunding 
issue  on.a  transfer  date  may  not-exceed' 
the  value  of  that  investment  omthe 
transfer  date  used  for  purposes  of 
applying  the  arbitrage  restrictions  to  the- 
refunded' issue. 


[5]  Definition  of  present  value  of  an 
investment  Except’ as  otherwise 
provided,  present’value  of  an< 
investment  is  computed  under  the- 
economic  accrual  method,  using  the 
same  compounding  interval  and 
financial  conventions  used  to  compute- 
the  yield  on  the  issue.  The.  present  vtdue 
of  an  investment  on  a  date  is  equal  to 
the  present  value  of  all  imconditionally 
payable  receipts  to  be  received' from  and 
payments  to  ^  paid  for  the  investment 
after  that  date..using  the  yield  oh  the 
investment  as  the  discoimt  rate. 

i6).Definition  affair  market  value— (i). 
In  general.  The  fair  market  value  of  an 
investment  is  the  price  at  which  a 
willing  buyer  would  purchase  the 
investment,  from  a  willing  seller  in  a 
bona  fide,  arm’s-length  transaction.  Fair 
market  value  generally  is  determined  on 
the  date  on.which  a  contract  to  purchase 
or  sell  the  nonpurpose  investment 
becomes  binding  (i.e.,  the  trade  date 
rather  than  the  settlement  date).  Except 
as  otherwise  provided  in  this  paragraph 
(d)(6),  an  investment  that  is  not  of  a  type 
traded  on  an  established  securities 
market,  within  the  meaning  of  section 
1273,  is  rebuttably  presumed  to  be 
acquired  or  dispois^'of  for  a  price  that 
is  not  equal  to  its  fair  market  value.  The 
fair  market  value  of  a  United  States 
Treasury  obligation  that  is  purchased 
directly  from  the  United' States  Treasury 
is  its  purchase  price. 

(ii)  Safe  harmrfor  establishing  fair 
market  value  for  certificates  of  deposit. 
This  paragraph  (d)(6)(ii)  applies  to  a 
certificate  of  deposit  that  has. a  fixed 
interest  rate,  a  fixed  payment  schedule, 
and' a  substantial  penalty  for  early 
withdrawal.  The  purchase  price  of  such 
a  certificate  of  deposit  is  treated  as  its 
fair  market  value  on  the  purchase  date 
if  the  yield  on  the  certificate  of  deposit 
is  not  less  than — 

(A)  The  yield  on  reasonably 
comparable  direct  obligations  of  the 
United  States;  and 

(B)  The  highest  yield  that  is  published 
or  posted  by  the  provider  to  be  currently 
available  from  the  provider  on 
reasonably  comparable  certificates  of 
deposit  offered  to  the  public. 

(iii)  Safe  harbor  for  establishing  fair 
market  value  for  guaranteed  investment 
contracts.  The  purchase  price  of  a 
guaranteed  investment  contract  is 
treated  as  its  fair  market  value  cn  the 
purchase  date  if — 

(A) .The  issuer  makes  a  bona  fide 
solidtation  for  a  spedfied  guaranteed' 
investment  contrad  and  receives  at  least 
three  bona  fide  bids  from  providers  that 
have  no  material  finandai’ interest  in  the 
issue  (e.g.,  as  underwritere  or  brokers); 

(B)  Thu  issuer  purchases  the  highest- 
yielding  guaranteed  investment  contract 


for  which  a  qualifying  bid  is  made 
(determined  net  of  broker’s  fees); 

(C)  The  yield  on  the  guarantee 
investment  contrad  (determined  net  of* 
broker^s  fees)  is  not  less  than  the  yield 
then  available  from  the  provider  on- 
reasonably  comparable  guaranteed 
investment  contracts,  if  any,  offered' to 
other  persons  from  a  source  of  funds 
other  than  gross  proceeds  of  tax-exempt 
bonds; 

(D)  The  determination  of  the  terms- of 
the  guaranteed  investment  contrad 
takes  into  account  as  a -significant  fador 
the  issuer's  reasonably  expeded 
drawdown  schedule  rorthe  amounts  to 
be  invested,  exclusive  of  amounts 
deposited' in  debt  service  funds  and 
reasonably  required  reserve  or 
replacement'  funds; 

(E)  The  terms  of  the  guaranteed 
investment  contrad.  including  collateral 
security  requirements,  are-reasonable; 
and 

(F)  The  obligor  on  the  guaranteed- 
investment  contrad  certifies  the 
administrative  costs  that  it  is  paying  (or 
expects  to  pay)'ta>third  parties  in 
connection  with  the  guaranteed 
investment  contrad. 

(e)  Administrative  costs  of 
investments— (1)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(e),  an  allocation  of  grass  proceeds  of  an 
issue  to  a  payment  or  a  receipt  on  an 
investment  is  not  adjusted  to  take  into 
accoimt  any  costs  or  expenses  paid, 
directly  or  indiredly,  to  purchase,  carry, 
sell,  or  retire  the  investment 
(administrative  costs).  Thus,  these 
administrative  costs  generally  do  not 
increase  the  payments  for,  or  reduce  the 
receipts  from,  investments. 

{2):Qualified  administrative  costs  on 
nonpurpose  investments — (i)  In  general. 
In  determining  payments  and  receipts 
on  nonpurposa  investments,  qualified 
administrative  costs  are  taken  into 
account.  Thus,  qualified  administrative 
costs  increase  the  payments  for,  or 
decrease  the  receipts  fium,  the 
investments.  Qualified  administrative 
costs  are  reasonable,  dired 
administrative  costs,  other  than  carrying 
costs,  such  as  separately  stated 
brokerage  or  selling  commissions,  but 
not  legal  and  accounting  fees, 
recordkeeping,  custody,  and  similar 
costs.  Cenwal  overhead- costs  and 
similar  indirect  costa  of  the  issuer  such 
as  employee  salaries  and  office  expenses 
and  costs  associated  with  computing  the- 
rebate  amoimt  under  section  148(f)  are 
not  qualified  administrative  costs.  In 
general,  administrative  costa  are  not 
reasonable  unless  they  are  comparable' 
to  administrative  costa  that- would  bei 
charged  for  the  same  investment  or  a- 
reasonably  comparableinvestment'  if 
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acquired  with  a  source  of  funds  other 
than  gross  proceeds  of  tax-exempt 
bonds. 

(ii)  Special  rule  for  administrative 
costs  of  nonpurpose  investments  in 
certain  regulated  investment  companies 
and  commingled  funds.  Qualified 
administrative  costs  include  all 
reasonable  administrative  costs,  without 
regard  to  the  limitation  on  indirect  costs 
under  paragraph  (e)(2)(i)  of  this  section, 
incurred  by: 

(A)  Regulated  investment  companies. 

A  publicly  offered  regulated  investment 
company  (as  defined  in  section 
67(c)(2)(B));  and 

(B)  External  commingled  funds.  A 
commingled  fund  in  which  the  issuer 
and  any  related  parties  do  not  own  more 
than  10  percent  of  the  beneficial  interest 
in  the  fund. 

(ill)  Special  rule  for  guaranteed 
investment  contracts.  For  a  guaranteed 
investment  contract,  a  broker’s 
commission  paid  on  behalf  of  either  an 
issuer  or  the  provider  is  not  a  qualified 
administrative  cost  to  the  extent  that  the 
commission  exceeds  0.05  percent  of  the 
amount  reasonably  expected  to  be 
invested  per  year.  This  paragraph 
(e)(2)(iii)  does  not  apply  to  an  issue  that 
satisfies  section  148(n(4)(D)(i). 

(3)  Qualified  administrative  costs  on 
purpose  investments — (i)  In  general.  In 
determining  payments  and  receipts  on 
purpose  investments,  qualified 
administrative  costs  described  in  this 
paragraph  (e)(3)  paid  by  the  conduit 
borrower  are  taken  into  account.  Thus, 
these  costs  increase  the  payments  for,  or 
decrease  the  receipts  from,  the  purpose 
investments.  This  rule  applies  even  if 
those  payments  merely  reimburse  the 
issuer.  Although  the  actual  payments  by 
the  conduit  borrower  may  be  made  at 
any  time,  for  this  purpose,  a  pro  rata 
portion  of  each  payment  made  by  a 
conduit  borrower  is  treated  as  a 
reimbiusement  of  reasonable 
administrative  costs,  if  the  present  value 
of  those  payments  does  not  exceed  the 
present  value  of  the  reasonable 
administrative  costs  paid  by  the  issuer, 
using  the  yield  on  the  issue  as  the 
discount  rate. 

(ii)  Definition  of  qualified 
administrative  costs  of  purpose 
investments — (A)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(eK3)(ii).  qualified  administrative  costs 
of  a  purpose  investment  means — 

(1)  Costs  or  expenses  paid,  directly  or 
indirectly,  to  purchase,  carry,  sell,  or 
retire  the  investment;  and 

(2)  Costs  of  issuing,  carrying,  or 
repaying  the  issue,  and  any 
underwriters’  discount. 

(B)  Limitation  on  program 
investments.  For  a  program  investment. 


qualified  administrative  costs  include 
only  those  costs  described  in  paragraph 
(e)(3)(ii)(A)(2)  of  this  section. 

1 1.148-6  General  allocation  and 
accounting  ruiaa. 

(a)  In  general — (1)  Reasonable 
accounting  methods  required.  An  issuer 
may  use  any  reasonable,  consistently 
applied  accounting  method  to  account 
for  gross  proceeds,  investments,  and 
expenditures  of  an  issue. 

(2)  Bona  fide  deviations  from 
accounting  method.  An  accounting 
method  does  not  fail  to  be  reasonable 
and  consistently  applied  solely  because 
a  different  accounting  method  is  used 
for  a  bona  fide  governmental  purpose  to 
consistently  account  for  a  particular 
item.  Bona  fide  governmental  purposes 
may  include  special  State  law 
restrictions  imposed  on  specific  funds 
or  actions  to  avoid  grant  forfeitures. 

(b)  Allocation  of  gross  proceeds  to  an 
issue — (1)  One-issue  rule  and  general 
ordering  rules.  Except  as  otherwise 
provided,  amounts  are  allocable  to  only 
one  issue  at  a  time  as  gross  proceeds, 
and  if  amounts  simultaneously  are 
proceeds  of  one  issue  and  replacement 
proceeds  of  another  issue,  those 
amounts  are  allocable  to  the  issue  of 
which  they  are  proceeds.  Amounts 
cease  to  be  allocated  to  an  issue  as 
proceeds  only  when  those  amounts  are 
allocated  to  an  expenditure  for  a 
governmental  purpose,  are  allocated  to 
transferred  proceeds  of  another  issue,  or 
cease  to  be  allocated  to  that  issue  at 
retirement  of  the  issue  or  under  the 
universal  cap  of  paragraph  (b)(2)  of  this 
section.  Amounts  cease  to  be  allocated 
to  an  issue  as  replacement  proceeds 
only  when  those  amounts  are  allocated 
to  an  expenditure  for  a  governmental 
purpose,  are  no  longer  used  in  a  manner 
that  causes  those  amoimts  to  be 
replacement  proceeds  of  that  issue,  or 
cease  to  be  allocated  to  that  issue 
because  of  the  retirement  of  the  issue  or 
the  application  of  the  universal  cap 
under  paragraph  (b)(2)  of  this  section. 
Amounts  that  cease  to  be  allocated  to  an 
issue  as  gross  proceeds  are  eligible  for 
allocation  to  another  issue.  Under 

§  1.148-10(a),  however,  the  rules  in  this 
paragraph  (b)(1)  do  not  apply  in  certain 
cases  involving  abusive  arbitrage 
devices. 

(2)  Universal  cap  on  value  of 
nonpurpose  investments  allocated  to  an 
issue — (i)  Application.  The  rules  in  this 
paragraph  (b)(2)  provide  an  overall 
limitation  on  the  amount  of  gross 
proceeds  allocable  to  an  issue.  Although 
the  universal  cap  generally  may  be 
applied  at  any  time  in  the  manner 
described  in  this  paragraph  (b)(2),  it 
need  not  be  applied  on  any  otherwise 


required  date  of  application  if  its 
application  on  that  date  would  not 
result  in  a  reduction  or  reallocation  of 
gross  proceeds  of  an  issue.  For  this 
purpose,  if  an  issuer  reasonably  expects 
as  of  the  issue  date  that  the  universal 
cap  will  not  reduce  the  amount  of  gross 
proceeds  allocable  to  the  issue  during 
the  term  of  the  issue,  the  universal  cap 
need  not  be  applied  on  any  date  on 
which  an  issue  actually  has  all  of  the 
following  characteristics — 

(A)  No  replacement  proceeds  are 
allocable  to  the  issue,  other  than 
replacement  proceeds  in  a  bona  fide 
debt  service  fund  or  a  reasonably 
reguired  reserve  or  replacement  fund; 

(B)  The  net  sale  proceeds  of  the 
issue — 

(])  Qualified  for  one  of  the  temporary 
periods  available  for  capital  projects, 
restricted  working  capital  expenditures, 
or  pooled  financings  under  paragraphs 
§  1.148-2  (e)(2),  (e)(3),  or  (e)(4),  and 
those  net  sales  proceeds  were  in  fact 
allocated  to  expenditures  prior  to  the 
expiration  of  the  longest  applicable 
temporary  period;  or 

(2)  were  deposited  in  a  refunding 
escrow  and  expended  as  originally 
expected; 

fC)  The  issue  does  not  refund  a  prior 
issue  that,  on  any  transfer  date,  has 
unspent  proceeds  allocable  to  it; 

(D)  None  of  the  bonds  are  retired  prior 
to  the  date  on  which  those  bonds  are 
treated  as  retired  in  computing  the  yield 
on  the  issue;  and 

(E)  No  proceeds  of  the  issue  are 
invested  in  qualified  student  loans  or 
qualified  mortgage  loans. 

(ii)  General  rule.  Except  as  otherwise 
provided  below,  amounts  that  would 
otherwise  be  gross  proceeds  allocable  to 
an  issue  are  allocated  (and  remain 
allocated)  to  the  issue  only  to  the  extent 
that  the  value  of  the  nonpurpose 
investments  allocable  to  those  gross 
proceeds  does  not  exceed  the  value  of 
all  outstanding  bonds  of  the  issue.  For 
this  purpose,  gross  proceeds  allocable  to 
cash,  tax-exempt  bonds  that  would  be 
nonpurpose  investments  (absent  section 
148(b)(3)(A)),  qualified  student  loans, 
and  qualified  mortgage  loans  are  treated 
as  nonpurpose  investments.  The  values 
of  bonds  and  investments  are 
determined  under  §  1.148— 4(e)  and 

§  1.148-5(d),  respectively.  The  value  of 
all  outstanding  l^nds  of  the  issue  is 
referred  to  as  the  universal  cap.  Thus, 
for  example,  the  universal  cap  for  an 
issue  of  plain  par  bonds  is  equal  to  the 
outstanding  stated  principal  amount  of 
those  bonds  plus  accrued  interest. 

(iii)  Determination  and  application  of 
the  universal  cap.  Except  as  otherwise 
provided,  beginning  with  the  first  bond 
year  that  commences  after  the  second 
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anniversary  of  the  issue  date,  the 
amount  of  the  universal  cap  and  the 
value  of  the  nonpurpose  investments 
must  be  determined  as  of  the  first  day 
of  each  bond  year.  For  refunding  and 
refunded  issues,  the  cap  and  values 
must  be  determined  as  of  each  date  that, 
but  for  this  paragraph  (bj(2),  proceeds  of 
the  refunded  issue  would  l^ome 
transferred  proceeds  of  the  refunding 
issue,  and  need  not  otherwise  be 
determined  in  the  bond  year  in  which 
that  date  occurs.  All  values  are 
determined  as  of  the  close  of  business 
on  each  determination  date,  after  giving 
effect  to  all  payments  on  bonds  and 
payments  for  and  receipts  on 
investments  on  that  date. 

(iv)  General  ordering  rule  for 
allocations  of  amounts  in  excess  of  the 
universal  cap — (A)  In  general.  If  the 
value  of  all  nonpurpose  investments 
allocated  to  the  gross  proceeds  of  an 
issue  exceeds  the  imiversal  cap  for  that 
issue  on  a  date  as  of  which  the  cap  is 
determined  under  paragraph  (b)(2)(iii) 
of  this  section,  nonpurpose  investments 
allocable  to  gross  proceeds  necessary  to 
eliminate  that  excess  cease  to  be 
allocated  to  the  issue,  in  the  following 
order  of  priority — 

(1)  First,  nonpurpose  investments 
allocable  to  replacement  proceeds; 

(2)  Second,  nonpurpose  investments 
allocable  to  transferred  proceeds;  and 

(3)  Third,  nonpurpose  investments 
allocable  to  sale  proceeds  and 
investment  proceeds. 

(B)  Re-allocation  of  certain  amounts. 
Except  as  provided  in  §  1.148-9(b)(3), 
amounts  that  cease  to  be  allocated  to  an 
issue  as  a  result  of  the  application  of  the 
universal  cap  may  only  be  allocated  to 
another  issue  as  replacement  proceeds. 

(C)  Allocations  of  portions  of 
investments.  Portions  of  investments  to 
which  this  paragraph  (b)(2)(iv)  applies 
are  allocated  imder  either  the  ratable 
method  or  the  representative  method  in 
the  same  manner  as  allocations  of 
portions  of  investments  to  transferred 
proceeds  under  §  1.148-9(c). 

(v)  Nonpurpose  investments  in  a  bona 
fide  debt  service  fund  not  counted.  For 
purposes  of  this  paragraph  (b)(2), 
nonpurpose  investments  allocated  to 
gross  proceeds  in  a  bona  fide  debt 
service  fund  for  an  issue  are  not  taken 
into  account  in  determining  the  value  of 
the  nonpurpose  investments,  and  those 
nonpurpose  investments  remain 
allocated  to  the  issue. 

(c)  Fair  market  value  limit  on 
allocations  to  nonpurpose  investments. 
Upon  a  purchase  or  sale  of  a 
nonpurpose  investment,  gross  proceeds 
of  an  issue  are  not  allocated  to  a 
payment  for  that  nonpurpose 
investment  in  an  amount  greater  than. 


58,  No.  116  /  Friday,  June  18,  1993  /  Rules  and  Regulations 


or  to  a  receipt  firom  that  nonpurpose 
investment  in  an  amount  less  than,  the 
fair  market  value  of  the  nonpurpose 
investment  as  of  the  purchase  or  sale 
date.  For  purposes  of  this  paragraph  (c) 
only,  the  fair  market  value  of  a 
nonpurpose  investment  is  adjusted  to 
take  into  account  qualified 
administrative  costs  allocable  to  the 
investment. 

(d)  Allocation  of  gross  proceeds  to 
expenditures — (1)  Expenditures  in 
general — (i)  General  rule.  Reasonable 
accounting  methods  for  allocating  funds 
from  different  sources  to  expenditures 
for  the  same  governmental  purpose 
include  any  of  the  following  methods  if 
consistently  applied:  a  specific  tracing 
method;  a  gross  proceeds  spent  first 
method;  a  first-in,  first-out  method;  or  a 
ratable  allocation  method. 

(iij  General  limitation.  An  allocation 
of  gross  proceeds  of  an  issue  to  an 
expenditure  must  involve  a  current 
outlay  of  cash  for  a  governmental 
purpose  of  the  issue.  A  current  outlay  of 
cash  means  an  outlay  reasonably 
expected  to  occur  not  later  than  5 
banking  days  after  the  date  as  of  which 
the  allocation  of  gross  proceeds  to  the 
expenditure  is  made. 

(2)  Treatment  of  gross  proceeds 
invested  in  purpose  investments — (i)  In 
general.  Gross  proceeds  of  an  issue 
invested  in  a  purpose  investment  are 
allocated  to  an  expenditure  on  the  date 
on  which  the  conduit  borrower  under 
the  purpose  investment  allocates  the 
gross  proceeds  to  an  expenditure  in 
accordance  with  this  paragraph  (d). 

(ii)  Exception  for  qualified  mortgage 
loans  and  qualified  student  loans.  If 
gross  proceeds  of  an  issue  are  allocated 
to  a  purpose  investment  that  is  a 
qualified  mortgage  loan  or  a  qualified 
student  loan,  those  gross  proceeds  are 
allocated  to  an  expenditure  for  the 
governmental  purpose  of  the  issue  on 
&e  date  on  which  the  issuer  allocates 
gross  proceeds  to  that  purpose 
investment. 

(iii)  Continuing  allocation  of  gross 
proceeds  to  purpose  Investments. 
Regardless  of  whether  gross  proceeds  of 
a  conduit  financing  issue  invested  in  a 
purpose  investment  have  been  allocated 
to  an  expenditure  under  paragraph 
(d)(2)  (i)  or  (ii)  of  this  section,  with 
respect  to  the  actual  issuer  those  gross 
proceeds  continue  to  be  allocated  to  the 
purpose  investment  until  the  sale, 
discharge,  or  other  disposition  of  the 
purpose  investment. 

(3)  Expenditures  for  working  capital 
purposes — (i)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(d)(3)  or  paragraph  (d)(4)  of  this  section, 
proceeds  of  an  issue  may  only  be 
allocated  to  working  capital 


expenditures  as  of  any  date  to  the  extent 
that  those  wbrking  capital  expenditures 
exceed  available  amounts  (as  defined  in 
paragraph  (d)(3)(iii)  of  this  section)  as  of 
that  date  (i.e.,  a  “proceeds-spent-last" 
method).  For  this  purpose,  proceeds 
include  replacement  proceeds  described 
in  §  1.148-l(c)(4). 

(ii)  Exceptions— {A)  General  de 
minimis  exception.  Paragraph  (d)(3)(i)  of 
this  section  does  not  apply  to 
expenditures  to  pay — 

(1)  Any  qualified  administrative  costs 
within  the  meaning  of  §§  1.148-5(e)(2) 

(i)  or  (ii),  or  §  1.148-5(e)(3)(ii)(A); 

(2)  Fees  for  qualified  guarantees  of  the 
issue  or  payments  for  a  qualified  hedge 
for  the  issue; 

(3)  Interest  on  the  issue  for  a  period 
commencing  on  the  issue  date  and 
ending  on  the  date  that  is  the  later  of 
three  years  from  the  issue  date  or  one 
year  after  the  date  on  which  the  project 
is  placed  in  service; 

(4)  Amounts  paid  to  the  United  States 
under  sections  1.148-3, 1.148-5(c),  or 
1.148-7  for  the  issue; 

(5)  Costs,  other  than  those  described 
in  paragraphs  (d)(3)(ii)(A)  (1)  through 

(4)  of  this  section,  that  do  not  exceed  5 
percent  of  the  sale  proceeds  of  an  issue 
and  that  are  directly  related  to  capital 
expenditures  financed  by  the  issue  (e.g., 
initial  operating  expenses  for  a  new 
capital  project); 

(8)  Principal  or  interest  on  an  issue 
paid  frnm  unexpected  excess  sale  or 
investment  proceeds;  and 

(7)  Principal  or  interest  on  an  issue 
paid  from  investment  earnings  on  a 
reserve  or  replacement  fund  that  are 
deposited  in  a  bona  fide  debt  service 
fund. 

(B)  Exception  for  extraordinary  items. 
Paragraph  (d)(3)(i)  of  this  section  does 
not  apply  to  expenditures  for 
extraordinary,  nonrecurring  items  that 
are  not  customarily  payable  from 
current  revenues,  such  as  casualty 
losses  or  extraordinary  legal  judgments 
in  amounts  in  excess  of  reasonable 
insurance  coverage.  If,  however,  an 
issuer  or  a  related  party  maintains  a 
reserve  for  such  items  (e.g.,  a  self- 
insurance  fund)  or  has  set  aside  other 
available  amounts  for  such  expenses, 
gross  proceeds  within  that  reserve  must 
be  allocated  to  expenditures  only  after 
all  other  available  amounts  in  that 
reserve  are  expended. 

(C)  Exception  for  payment  of 
principal  and  interest  on  prior  issues. 
Paragraph  (d)(3)(i)  of  this  section  does 
not  apply  to  expenditures  for  payment 
of  principal.  Interest,  Or  redemption 
prices  on  a  prior  issue  and,  for  a 
crossover  refunding  issue,  interest  on 
that  issue. 


33534 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Rules  and  Regulations 


(D)  No  exceptions  if  replacement 
proceeds  created.  The  exceptions 
provided  in  this  paragraph  (d)(3)(ii)  do 
not  apply  if  the  allocation  merely 
substitutes  gross  proceeds  for  other 
amounts  that  would  have  been  used  to 
make  those  expenditures  in  a  manner 
that  gives  rise  to  replacement  proceeds. 
For  example,  if  a  purported 
reimbiirsement  allocation  of  proceeds  of 
a  reimbursement  bond  does  not  result  in 
an  expenditure  imder  §  1.150-2,  those 
proceeds  may  not  be  allocated  to  pay 
interest  on  an  issue  that,  absent  this 
allocation,  would  have  been  paid  from 
the  issuer’s  current  revenues. 

(iii)  Definition  of  available  amount— 

(A)  In  general.  For  purposes  of  this 
paragraph  (d)(3),  available  amount 
means  any  amount  that  is  available  to 
an  issuer  for  working  capital 
expenditure  purposes  of  the  type 
financed  by  an  issue.  Except  as 
otherwise  provided,  available  amount 
excludes  proceeds  of  the  issue  but 
includes  cash,  investments,  and  other 
amoimts  held  in  accounts  or  otherwise 
by  the  issuer  or  a  related  party  if  those 
amounts  may  be  used  by  the  issuer  for 
working  capital  expenditures  of  the  type 
being  finaimed  by  an  issue  without 
legislative  or  judicial  action  and  without 
a  legislative,  judicial,  or  contractual 
requirement  that  those  amounts  be 
reimbursed. 

(B)  Reasonable  working  capital 
reserve  treated  as  unavailable.  A 
reasonable  working  capital  reserve  is 
treated  as  imavailable.  Any  working 
capital  reserve  is  reasonable  if  it  does 
not  exceed  5  percent  of  the  actual 
working  capital  expenditures  of  the 
issuer  in  the  fiscal  year  before  the  year 
in  which  the  determination  of  available 
amounts  is  made.  For  this  purpose  only, 
in  determining  the  working  capital 
expenditures  of  an  issuer  for  a  prior 
fiscal  year,  any  expenditures  (whether 
capital  or  working  capital  expenditures) 
that  are  paid  out  of  current  revenues 
may  be  treated  as  working  capital 
expenditures. 

(C)  Qualified  endowment  funds 
treated  as  unavailable.  For  a  501(c)(3) 
organization  that  is  a  hospital, 
university,  or  similar  institution,  a 
qualified  endowment  fund  is  treated  as 
imavailable.  A  fund  is  a  qualifred 
endowment  fund  if— 

{!)  The  fund  is  derived  from  gifts  or 
bequests,  or  the  income  thereon,  that 
were  neither  made  nor  reasonably 
expected  to  be  used  to  pay  working 
capital  expenditures; 

(2)  Pursuant  to  reasonable,  established 
practices  of  the  organization,  the 
governing  body  of  the  501(c)(3) 
organizatiiHi  designates  and  consistently 
operates  the  fund  as  a  permanent 


endowment  fund  of  quasi-endowment 
fund  restricted  as  to  use;  and 

(3)  There  is  an  independent 
verification  (e.g.,  from  an  independent 
certified  public  accountant)  that  the 
fund  is  reasonably  necessary  as  part  of 
the  organization’s  permanent  capital. 

(D)  Application  to  statutory  safe 
harbor  for  tax  and  revenue  anticipation 
bonds.  For  purposes  of  section 
148(f)(4)(B)(iii)(II),  available  amount  has 
the  same  meaning  as  in  paragraph 
(d)(3)(iii)  of  this  section,  except  that  the 
otherwise-permitted  reasonable  working 
capital  reserve  is  treated  as  part  of  the 
available  amount. 

(4)  Expenditures  for  ffants — (i)  In 
general.  Gross  proceeds  of  an  issue  that 
are  used  to  make  a  grant  are  allocated 
to  an  expenditure  on  the  date  on  which 
the  CTant  is  made. 

(ii)  Characterization  of  repayments  of 
grants.  If  any  amount  of  a  grant  financed 
by  OToss  proceeds  of  an  issue  is  repaid 
to  me  grantor,  the  repaid  amount  is 
treated  as  unspent  proceeds  of  the  issue 
as  of  the  repayment  date  unless 
expended  wi^in  60  days  of  repayment. 

(iii)  Definition  of  grant.  Grant  means 

a  transfer  for  a  governmental  purpose  of 
money  or  property  to  a  transferee  that  is 
not  a  related  party  to  or  an  agent  of  the 
transferor.  The  transfer  must  not  impose 
any  obligation  or  condition  to  directly 
or  indirectly  repay  any  amount  to  the 
transferor.  Obligations  or  conditions 
intended  solely  to  assure  expenditure  of 
the  transferred  moneys  in  accordance 
with  the  governmental  purpose  of  the 
transfer  do  not  prevent  a  transfer  from 
being  a  grant. 

(5)  Expenditures  for  reimbursement 
purposes.  In  allocating  gross  proceeds  of 
issues  of  reimbursement  bonds  (as 
defined  in  §  1.150-2))  to  certain 
expenditures,  §  1.150-2  applies.  In 
allocating  gross  proceeds  to  an 
expenditure  to  reimburse  a  previously 
paid  woridng  capital  expenditure, 
paragraph  (d)(3)  of  this  section  applies. 
Thus,  if  the  expenditure  is  descril^d  in 
paragraph  (d)(3)(ii)  of  this  section  or 
there  are  no  available  amounts  on  the 
date  a  working  capital  expenditure  is 
made  and  there  are  no  other  available 
amounts  on  the  date  of  the 
reimbursement  of  that  expenditure, 
gross  proceeds  are  allocated  to  the 
working  capital  expenditure  as  of  the 
date  of  the  reimbursement. 

(6)  Expenditures  of  certain 
commin^ed  investment  proceeds  of 
governmental  issues.  This  paragraph 
(d)(6)  applies  to  any  issue  of 
governmental  bonds,  any  issue  of 
private  activity  bonds  issued  to  finance 
a  facility  that  is  required  by  section  142 
to  be  owned  by  a  governmental  unit, 
and  any  portion  of  an  issue  that  is  not 


treated  as  consisting  of  private  activity 
bonds  under  section  141(b)(9). 
Investment  proceeds  of  the  issue  (other 
than  investment  proceeds  held  in  a 
refunding  escrow)  are  treated  as 
allocated  to  expenditures  for  a 
governmental  purpose  when  the 
amounts  are  deposited  in  a  commingled 
fund  with  substantial  tax  or  other 
revenues  from  governmental  operations 
of  the  issuer  and  the  amounts  tuo 
reasonably  expected  to  be  spent  for 
governmental  purposes  within  6  months 
from  the  date  of  the  commingling.  In 
establishing  these  reasonable 
expectations,  an  issuer  may  use  any 
reasonable  accounting  assumption  and 
is  not  bound  by  the  proceeds-spent-last 
assumption  generally  required  for 
working  capital  expenditures  under 
paragraph  (d)(3)  of  this  section. 

(7)  Payments  to  related  parties.  Any 
payment  of  gross  proceeds  of  the  issue 
to  a  related  party  of  the  payor  is  not  an 
expenditure  of  those  gross  proceeds. 

(e)  Special  rules  for  commingled 
funds-^,1)  In  general.  An  accounting 
method  for  gross  proceeds  of  an  issue  in 
a  commingled  fund,  dther  than  a  bona 
fide  debt  service  fund,  is  reasonable 
only  if  it  satisfies  the  requirements  of 
paragraphs  (e)(2)  through  (6)  of  this 
section  in  addition  to  the  other 
requirements  of  this  section. 

(2)  Investments  held  by  a  commingled 
fund — (i)  Required  ratable  allocations. 
Not  less  frequently  than  as  of  the  close 
of  each  fiscal  period,  all  payments  and 
receipts  (including  deemed  payments 
and  receipts)  on  investments  held  by  a 
commingled  fund  must  be  allocated  (but 
not  necessarily  distributed)  among  the 
different  investors  in  the  fund.  This 
allocation  must  be  based  on  a 
consistently  applied,  reasonable  ratable 
allocation  me^od. 

(ii)  Safe  harbors  for  ratable  allocation 
methods.  Reasonable  ratable  allocation 
methods  include,  without  limitation, 
methods  that  allocate  these  items  in 
proportion  to  either — 

(A)  The  average  daily  balances  of  the 
amounts  in  the  commingled  fund  bum 
different  investors  during  a  fiscal  period 
(as  described  in  paragraph  (e)(4)  of  this 
section);  or 

(B)  The  average  of  the  beginning  and 
ending  balances  of  the  amounts  in  the 
commingled  fund  from  different 
investors  for  a  fiscal  period  that  does 
noi  exceed  one  month. 

(iii)  Definition  of  investor.  For 
purposes  of  this  paragraph  (e),  the  term 
investor  means  each  different  source  of 
funds  invested  in  a  commingled  fund. 
For  example,  if  a  city  invests  gross 
proceeds  of  an  issue  and  tax  revenues  in 
a  commingled  fund,  it  is  treated  as  two 
different  investors. 
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(3)  Certain  expenditures  involving  a 
commingled  fund.  If  a  ratable  allocation 
method  is  used  under  paragraph  (d)  of 
this  section  to  allocate  expenditures 
from  the  commingled  fund,  the  same 
ratable  allocation  method  must  be  used 
to  allocate  payments  and  receipts  on 
investments  in  the  commingled  fund 
under  parawaph  (e)(2)  of  this  section. 

(4)  Fiscal  periods.  The  fiscal  year  of  a 
commingled  fund  is  the  calendar  year 
unless  the  fund  adopts  another  fiscal 
year.  A  commingled  fund  may  use  any 
consistent  fiscal  period  that  does  not 
exceed  three  months  (e.g.,  a  daily, 
weekly,  monthly,  or  quarterly  fiscal 
period). 

(5)  Unrealized  gains  and  losses  on 
investments  of  a  commingled  fund — (i) 
Mark-to-market  requirement  for  internal 
commingled  funds  with  longer-term 
investment  portfolios.  Except  as 
otherwise  provided  in  this  paragraph 
(e),  in  the  case  of  a  commingled  fund  in 
which  the  issuer  and  any  related  party 
own  more  than  25  percent  of  the 
beneficial  interests  in  the  fund  (an 
internal  commingled  fund),  the  fund 
must  treat  all  its  investments  as  if  sold 
at  fair  market  value  either  on  the  last 
day  of  the  fiscal  year  or  the  last  day  of 
each  fiscal  period.  The  net  gains  or 
losses  firom  these  deemed  sales  of 
investments  must  be  allocated  to  all 
investors  of  the  commingled  fund 
during  the  period  since  the  last 
allocation. 

(ii)  Exception  for  internal  commingled 
funds  with  shorter-term  investment 
portfolios.  If  the  remaining  weighted 
average  maturity  of  all  investments  held 
by  a  commingled  fund  during  a 
particular  fiscal  year  does  not  exceed  18 
months,  and  the  investments  held  by 
the  commingled  fund  during  that  fiscal 
year  consist  exclusively  of  obligations, 
the  mark-to-market  requirement  of 
paragraph  (e)(5)(i)  of  this  section  does 
not  apply. 

(iiij  Exception  for  commingled  reserve 
funds  and  sinking  funds.  The  mark-to- 
market  requirement  of  paragraph 
(e)(5)(i)  of  this  section  does  not  apply  to 
a  commingled  fund  that  operates 
exclusively  as  a  reserve  fund,  sinking 
fund,  or  replacement  fund  for  two  or 
more  issues  of  the  same  issuer. 

(6)  Allocations  of  commingled  funds 
serving  as  common  reserve  funds  or 
sinking  funds — (i)  Permitted  ratable 
allocation  methods.  If  a  commingled 
fund  serves  as  a  common  reserve  fund, 
replacement  fund,  or  sinking  fund  for 
two  or  more  issues  (a  commingled 
reserve),  after  making  reasonable 
adjustments  to  account  for  proceeds 
allocated  under  paragraph  (b)(1)  or 
(b)(2)  of  this  section,  investments  held 
by  that  commingled  fund  must  be 


allocated  ratably  among  the  issues 
served  by  the  commin^ed  fund  in 
accordance  with  one  of  the  following 
methods — 

(A)  The  relative  values  of  the  bonds 
of  those  issues  under  §  1.148-4(e); 

(B)  The  relative  amounts  of  the 
remaining  maximum  annual  debt 
service  requirements  on  the  outstanding 
principal  amounts  of  those  issues;  or 

(C)  The  relative  original  stated 
principal  amounts  of  the  outstanding 
issues. 

(ii)  Frequency  of  allocations.  An 
issuer  must  make  any  allocations 
required  by  this  paragraph  (e)(6)  as  of  a 
date  at  least  every  3  years  and  as  of  each 
date  that  an  issue  first  becomes  secured 
by  the  commingled  reserve.  If  relative 
original  principal  amounts  are  used  to 
allocate,  allocations  must  also  be  made 
on  the  retirement  of  any  issue  secured 
by  the  commingled  reserve. 

$1.1 48-7  Spending  exceptions  to  the 
rebate  requirement 

(a)  Scope  of  section — (1)  In  general. 
This  section  provides  guidance  on  the 
spending  exceptions  to  the  arbitrage 
rebate  requirement  of  section  148(f)(2). 
These  exceptions  are  the  6-month 
exception  in  section  148(f)(4)(B)  (the  6- 
month  exception),  the  18-month 
exception  under  paragraph  (d)  of  this 
section  (the  18-month  exception),  and 
the  2-year  construction  exception  under 
section  148(f)(4)(C)  (the  2-year 
exception)  (collectively,  the  spending 
exceptions). 

(2)  Relationship  of  spending 
exceptions.  Each  of  the  spending 
exceptions  is  an  independent  exception 
to  arbitrage  rebate.  For  example,  a 
construction  issue  may  qualify  for  the  6- 
month  exception  or  the  18-month 
exception  even  though  the  issuer  makes 
one  or  more  elections  under  the  2-year 
exception  with  respect  to  the  issue. 

(3)  Spending  exceptions  not 
mandatory.  Use  of  the  spending 
exceptions  is  not  mandatory.  An  issuer 
may  apply  the  arbitrage  rebate 
requirement  to  an  issue  that  otherwise 
satisfies  a  spending  exception.  If  an 
issuer  elects  to  pay  penalty  in  lieu  of 
rebate  under  the  2-year  exception, 
however,  the  issuer  must  apply  those 
penalty  provisions. 

(b)  Rules  applicable  for  all  spending 
exceptions.  The  provisions  of  this 
paragraph  (b)  apply  for  purposes  of 
applying  each  of  the  spending 
exceptions. 

(1)  Special  transferred  proceeds 
rules — (i)  Application  to  prior  issues. 
For  purposes  of  applying  the  spending 
exceptions  to  a  prior  issue  only, 
proceeds  of  the  prior  issue  that  become 


transferred  proceeds  of  the  refunding 
issue  continue  to  be  treated  as  unspent 
proceeds  of  the  prior  issue.  If  the  prior 
issue  satisfies  one  of  the  spending 
exceptions,  the  proceeds  of  the  prior 
issue  that  are  excepted  from  relate 
under  that  spending  exception  are  not 
subject  to  rebate  either  as  proceeds  of 
the  prior  issue  or  as  transferred 
proceeds  of  the  refunding  issue. 

(ii)  Application  to  refunding  issues — 
(A)  In  general.  The  only  spending 
exception  applicable  to  refunding  issues 
is  the  6-month  exception.  For  pxirposes 
of  applying  the  6-month  exception  to  a 
refunding  issue  only,  proceeds  of  the 
prior  issue  that  become  transferred 
proceeds  of  the  refunding  issue 
generally  are  not  treated  as  proceeds  of 
die  refunding  issue  and  need  not  be 
spent  for  the  refunding  issue  to  satisfy 
that  spending  exception.  Even  if  the 
refunding  issue  qualifies  for  that 
spending  exception,  those  transferred 
proceeds  are  subject  to  rebate  as 
proceeds  of  the  refunding  issue  unless 
an  exception  to  rebate  applied  to  those 
proceeds  as  proceeds  of  the  prior  issue. 

(B)  Exception.  For  purposes  of 
applying  the  6-month  exception  to 
refunding  issues,  those  transferred 
proceeds  of  the  refunding  issue 
excluded  from  the  gross  proceeds  of  the 
prior  issue  under  the  special  definition 
of  gross  proceeds  in  paragraph  (c)(3)  of 
this  section,  and  those  thatjransferred 
fi'om  a  prior  taxable  issue,  are  generally 
treated  as  gross  proceeds  of  the 
refunding  issue.  Thus,  for  the  refunding 
issue  to  qualify  for  the  6-month 
exception,  those  proceeds  must  be  spent 
within  6  months  of  the  issue  date  of  the 
refunding  issue,  unless  those  amounts 
continue  to  be  used  in  a  manner  that 
does  not  cause  those  amoimts  to  be 
gross  proceeds  under  paragraph  (c)(3)  of 
this  section. 

(2)  Application  of  multipurpose  issue 
rules,  ^cept  as  otherwise  provided,  if 
any  portion  of  an  issue  is  treated  as  a 
separate  issue  allocable  to  refunding 
purposes  under  §  1.148-9(h)  (relating  to 
multipurpose  issues),  for  purposes  of 
this  section,  that  portion  is  treated  as  a 
separate  issue. 

(3)  Expenditures  for  governmental 
purposes  of  the  issue.  For  purposes  of 
this  section,  expenditures  for  the 
governmental  purpose  of  an  issue 
include  payments  for  interest,  but  not 
principal,  on  the  issue,  and  for  principal 
or  interest  on  another  issue  of 
obligations.  The  preceding  sentence 
does  not  apply  for  purposes  of  the  18- 
month  and  2-year  exceptions  if  those 
payments  cause  the  issue  to  be  a 
refunding  issue. 

(4)  De  minimis  rule.  Any  failure  to 
satisfy  the  final  spending  requirement  of 
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the  IB-month  exception  or  the  2-year 
exception  is  disregarded  if  the  issuer 
exercises  due  diligence  to  complete  the 
project  financed  cmd  the  amount  of  the 
failure  does  not  exceed  the  lesser  of  3 
percent  of  the  issue  price  of  the  issue  or 
$250,000. 

(5)  Special  definition  of  reasonably 
required  reserve  or  replacement  fund. 

For  purposes  of  this  section  only,  a 
reasonably  reqiiired  reserve  or 
replacement  fwd  also  includes  any 
fund  to  the  ejctent  described  in  §  1.148- 
5(c)(3)(iKE)or(G). 

(6)  Pooled  financing  issue — (i)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (b)(6),  the  spending 
exceptions  apply  to  a  pooled  financing 
issue  as  a  whole,  rather  than  to  each 
loan  separately. 

(ii)  Election  to  apply  spending 
exceptions  separately  to  each  loan — (A) 
In  general.  At  the  election  (made  on  or 
before  the  issue  date)  of  the  issuer  of  a 
pooled  financing  issue,  the  s{>ending 
exceptions  are  applied  separately  to 
each  conduit  loan,  and  the  applicable 
spending  requirements  for  a  loan  begin 
on  the  earlier  of  the  date  the  loan  is 
made,  or  the  first  day  following  the  1- 
year  period  beginning  on  the  issue  date 
of  the  pooled  dancing  issue.  If  this 
election  is  made,  the  rebate  requirement 
applies  to,  and  none  of  the  spending 
exceptions  are  available  for,  gross 
proceeds  of  the  pooled  financing  bonds 
before  the  date  on  which  the  spending 
reouirements  for  those  proceeds  begin. 

(B)  Application  of  spending 
exceptions.  If  the  issuer  makes  the 
election  under  this  paragraph  (b)(6)(ii), 
the  rebate  requirement  is  satisfied  for 
proceeds  used  to  finance  a  particular 
conduit  loan  to  the  extent  that  the  loan 
satisfies  a  spending  exception  or  the 
small  issuer  exception  imder  §  1.148-8, 
regardless  of  whether  any  other  conduit 
loans  allocable  to  the  issue  satisfy  such 
an  exception.  A  pooled  financing  issue 
is  an  issue  of  arbitrage  bonds,  however, 
unless  the  entire  issue  satisfies  the 
requirements  of  section  148.  An  issuer 
may  pay  rebate  for  some  conduit  loans 
and  IV2  percent  penalty  for  other 
conduit  loans  from  the  same  pooled 
financing  issue.  The  VA  percent  penalty 
is  computed  separately  for  each  conduit 
loan. 

(C)  Elections  under  2-year  exception. 
If  the  issuer  makes  the  election  under 
this  p€u-agraph  (bK6)(ii),  the  issuer  may 
make  all  elections  under  the  2-year 
exception  separately  for  each  loan. 
Elections  reganling  a  loan  that 
otherwise  must  be  made  by  the  issuer 
on  or  before  the  issue  date  instead  may 
be  made  on  or  before  the  date  the  loan 
is  made  (but  not  later  than  1  year  after 
the  issue  date). 


(D)  Example.  The  operation  of  this 
paragraph  (b)(6)  is  illustrated  by  the 
following  example: 

Example.  Pooled  financing  issue.  On 
January  1, 1994,  Authority  /  issues  bonds.  As 
of  the  issue  date,  /  reasonably  expects  to  use 
the  proceeds  of  the  issue  to  make  loans  to 
City  K,  County  L,  and  City  M.  J  does  not 
reasonably  expect  to  use  more  than  75 
percent  of  the  available  construction 
proceeds  of  the  issue  for  construction 
expenditures.  On  or  before  the  issue  date,  / 
elects  to  apply  the  spending  exceptions 
separately  for  each  loan,  with  spending 
requirements  beginning  on  the  earlier  of  the 
date  the  loan  is  made  or  the  first  day 
following  the  1-year  period  beginning  on  the 
issue  date.  On  February  1. 1994,  /  loans  a 
portion  of  the  proceeds  to  K.  and  K 
reasonably  expects  that  45  percent  of  those 
amounts  will  be  used  for  construction 
expenditures.  On  the  date  this  loan  is  made, 

/  elects  under  paragraph  ( j)  of  this  section  to 
treat  60  percent  of  the  amount  loaned  to  K 
as  a  separate  construction  issue,  and  also 
elects  the  IVi  percent  penalty  under 
paragraph  (k)  of  this  section  for  the  separate 
construction  issue.  On  March  1. 1994,  /  loans 
a  portion  of  the  proceeds  to  L,  and  L 
reasonably  expects  that  more  than  75  percent 
of  those  amounts  will  be  used  for 
construction  expenditures.  On  March  1, 

1995,  /  loans  the  remainder  of  the  proceeds 
to  M,  and  none  of  those  amounts  will  be  used 
for  construction  expenditures.  /  must  satisfy 
the  rebate  requirement  for  all  gross  proceeds 
before  those  amounts  are  loaned.  For  the  loan 
to  K,  the  spending  periods  begin  on  February 

1. 1994,  and  the  1*/^  percent  penalty  must  be 
paid  for  any  failure  to  meet  a  spending 
requirement  for  the  portion  of  the  loan  to  K 
that  is  treated  as  a  separate  construction 
issue.  Rebate  must  be  paid  on  the  remaining 
portion  of  the  loan  to  K  unless  that  portion 
qualifies  for  the  6-month  exception.  For  the 
loan  to  L,  the  spending  periods  begin  on 
March  1, 1994,  and  the  rebate  requirement 
must  be  satisfied  unless  the  6-month,  18- 
month,  or  the  2-year  exception  is  satisfied 
with  respect  to  those  amounts.  For  the  loan 
to  M,  the  spending  periods  begin  on  January 

2. 1995,  and  the  rebate  requirement  must  be 
satisfied  for  those  amounts  unless  the  6- 
month  or  18-month  exception  is  satisfied. 

(c)  6-month  exception —  (1)  General 
rule.  An  issue  is  treated  as  meeting  the 
rebate  requirement  if — 

(1)  The  gross  proceeds  (as  modified  by 
paragraph  (c)(3)  of  this  section)  of  the 
issue  are  allocated  to  expenditures  for 
the  governmental  purposes  of  the  issue 
within  the  6-month  period  beginning  on 
the  issue  date  (the  6-month  spending 
period);  tmd 

(ii)  The  rebate  requirement  is  met  for 
amounts  not  required  to  be  spent  within 
the  6-month  spending  period  (excluding 
earnings  on  a  bona  fide  debt  service 
fund). 

(2)  Additional  period  for  certain  ■* 

bonds.  The  6-month  spending  period  is 
extended  for  an  additional  6  months  in 
certain  circumstances  specified  under 
section  148(f)(4)(B)(ii). 


(3)  Amounts  not  included  in  gross 
proceeds.  For  purposes  of  paragraph 
(c)(l)(i)  of  this  section  only,  gross 
proceeds  has  the  meaning  used  in 

§  1.148-1,  except  it  does  not  include 
amoimts — 

(i)  In  a  bona  fide  debt  service  fund; 

(ii)  In  a  reasonably  required  reserve  or 
replacement  fund  (see  §  1.148-7(b)(5)); 

(iii)  That,  as  of  the  issue  date,  are  not 
reasonably  expected  to  be  gross 
proceeds  W  Uiat  become  gross 
proceeds  after  the  end  of  the  6-month 
spending  period; 

(iv)  Representing  sale  or  investment 
proceeds  derived  ^m  payments  under 
any  purpose  investment  of  the  issue; 
and 

(v)  Representing  repayments  of  grants 
(as  defined  in  §  1.148^(d)(4))  financed 
by  the  issue. 

(4)  Series  of  refundings.  If  a  principal 
purpose  of  a  series  of  refunding  issues 
is  to  exploit  the  difference  between 
taxable  and  tax-exempt  interest  rates  by 
investing  proceeds  during  the  temporary 
periods  provided  in  §  1.148-9(d),  die  6- 
month  spending  period  for  all  issues  in 
the  series  begins  on  the  issue  date  of  the 
first  issue  in  the  series. 

(d)  J  8-month  exception— (1)  General 
rule.  An  issue  is  treated  as  meeting  the 
rebate  requirement  if  all  of  the  following 
reouirements  are  satisfied — 

(1)  18-month  expenditure  schedule 
met.  The  gross  proceeds  (as  defined  iu 
paragraph  (d)(3)  of  this  section)  are 
allocated  to  expenditures  for  a 
governmental  purpose  of  the  issue  in 
accordance  with  the  following  schedule 
(the  18-month  expenditure  schedule) 
measured  ftnm  the  issue  date — 

(A)  At  least  15  percent  within  6 
months  (the  first  spending  period); 

(B)  At  least  60  percent  within  12 
months  (the  second  spending  period); 
and 

(C)  100  percent  within  18  months  (the 
third  spending  period). 

(ii)  Rebate  requirement  met  for 
amounts  not  required  to  be  spent.  The 
rebate  requirement  is  met  for  all 
amounts  not  required  to  be  spent  in 
accordance  with  the  18-month 
expenditure  schedule  (other  than 
earnings  on  a  bona  fide  debt  service 
fund). 

(iii)  Issue  qualifies  for  initial 
temporary  period.  All  of  the  gross 
proceeds  (as  defined  in  paragraph 
(d)(3)(i)  of  this  section)  of  the  issue 
qualify  for  the  initial  temporary  period 
under  §  1.148-2(e)(2). 

(2)  Extension  for  reasonable  retainage. 
An  issue  does  not  fail  to  satisfy  the 
spending  requirement  for  the  third 
spending  period  as  a  result  of  a 
reasonable  retainage  if  the  reasonable 
retainage  is  allocated  to  expenditures 
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within  30  months  of  the  issue  date. 
Reasonable  retainage  has  the  meaning 
\mder  paragraph  (h)  of  this  section,  as 
modified  to  refer  to  net  sale  proceeds  on 
the  date  18  months  after  the  issue  date. 

(3)  Gross  proceeds — (i)  Definition  of 
gross  proceeds.  For  purposes  of 
paragraph  (d)(1)  of  tnis  section  only. 
gross  proceeds  means  gross  proceeds  as 
defined  in  paragraph  (c)(3)  of  this 
section,  as  modifi^  to  refer  to  “18 
months"  in  para^ph  (cK3)(iii)  of  this 
section  in  lieu  of  "6  months.” 

(ii)  Estimated  earnings.  For  purposes 
of  determining  compliance  with  the  first 
two  spending  periods  under  paragraph 
(d)(l)(i)  of  this  section,  the  amoxint  of 
investment  proceeds  included  in  gross 
proceeds  of  the  issue  is  determined 
based  on  the  issuer's  reasonable 
expectations  on  the  issue  date. 

(4)  Application  to  multipurpose 
issues.  Tliis  paragraph  (d)  does  not 
apply  to  an  issue  any  portion  of  which 
is  treated  as  meeting  the  rebate 
requirement  under  paragraph  (e)  of  this 
section  (relating  to  the  2-year 
exception). 

(e)  2-year  exception — (1)  General  rule. 
A  construction  issue  is  treated  as 
meeting  the  rebate  requirement  for 
available  construction  proceeds  if  those 
proceeds  are  allocated  to  expenditures 
for  governmental  purposes  of  the  issue 
in  accordance  with  the  following 
schedule  (the  2-year  expenditure 
schedule),  measiued  from  the  issue 
date — 

(1)  At  least  10  percent  within  6 
months  (the  first  spending  period); 

(ii)  At  least  45  percent  within  1  year 
(the  second  spending  period); 

(iii)  At  least  75  percent  within  18 
months  (the  third  spending  period);  and 

(iv)  100  percent  within  2  years  (the 
fourth  spending  period). 

(2)  Extension  for  reasonable  retainage. 
An  issue  does  not  fail  to  satisfy  the 
spending  requirement  for  the  fourth 
spending  period  as  a  result  of  unspent 
amounts  ^  reasonable  retainage  (as 
defined  in  paragraph  (h)  of  this  section) 
if  those  amounts  are  allocated  to 
expenditures  within  3  years  of  the  issue 
date. 

(3)  Definithns.  For  purposes  of  the  2- 
year  exception,  the  following  definitions 
apply: 

(i)  Real  property  means  land  and 
improvements  to  land,  such  as  buildings 
or  other  inherently  permanent 
structures,  including  interests  in  real 
property.  For  example,  real  property 
includes  wiring  in  a  building,  plumbing 
systems,  central  heating  or  aii^ 
conditioning  systatns,  pipes  or  ducts, 
elevators,  escalators  installed  in  a 
building,  paved  parking  areas,  roads, 


wharves  and  docks,  Inidges.  and  sewage 
lines. 

(ii)  Tangible  personal  property  means 
any  tangible  property  other  than  real 
property,  including  interests  in  tangible 
person^  property.  For  example,  tangible 
personal  property  includes  machinery 
that  is  not  a  structural  cmnponent  of  a 
building,  subway  cars,  fire  trucks, 
automobiles,  office  equipment,  testing 
equipment,  and  furnishings. 

(iii)  Substantially  completed. 
Construction  may  be  treated  as 
substantially  completed  when  the  issuer 
abandons  construction  or  when  at  least 
90  percent  of  the  total  costs  of  the 
construction  reasonably  expected,  as  of 
that  date,  to  be  financed  with  the 
available  construction  proceeds  have 
been  allocated  to  expenditures. 

(f)  Construction  issue— (1)  Definition. 
Construction  issue  means  any  issue  that 
is  not  a  refunding  issue  if — 

(1)  The  issuer  reasonably  expects,  as  of 
the  issue  date,  that  at  least  75  percent 

of  the  available  construction  proceeds  of 
the  issue  will  be  allocated  to 
construction  expenditures  (as  defined  in 
paragraph  (g)  of  this  section)  for 
property  owned  by  a  governmental  unit 
or  a  501(c)(3)  organization;  and 
(ii)  Any  private  activity  bonds  that  are 
part  of  the  issue  are  qualified  501(c)(3) 
bonds  or  private  activity  bonds  issued  to 
finance  property  to  be  owned  by  a 
governmental  imit  or  a  501(c)(3) 
organization. 

(2)  Use  of  actual  facts.  For  the 
provisions  of  paragraphs  (e)  through  (m) 
of  this  section  that  apply  based  on  the 
issuer’s  reasonable  expectations,  an 
issuer  may  elect  on  or  before  the  issue 
date  to  apply  all  of  those  provisions 
based  on  actual  facts. 

(3)  Ownership  requirement — (i)  In 
general.  A  governmental  unit  or 
501(c)(3)  organization  is  treated  as  the 
owner  of  prop^y  if  it  would  be  treated 
as  the  owner  for  Federal  income  tax 
purposes.  For  (^ligations  issued  on 
behalf  of  a  State  or  local  governmental 
unit,  the  entity  that  actually  issues  the 
bonds  is  treated  as  a  governmental  unit. 

(ii)  Safe  harbor  for  leases  and 
management  contracts.  Property  leased 
by  a  governmental  unit  or  a  501(c)(3) 
organization  is  treated  as  owned  by  the 
governmental  unit  or  501(c)(3) 
organization  if  the  lessee  complies  with 
the  requirements  of  section  142(bKl)(6). 
For  a  bond  described  in  section 
142(a)(6).  the  requirements  of  section 
142(b)(1)(B)  apply  as  modified  by 
section  146(h)(2). 

(g)  Construction  expenditures — (1) 
Definition.  Except  as  otherwise 
provided,  construction  expenditures 
means  capital  expenditures  (as  defined 
in  §  1.150-1)  that  are  allocable  to  the 


cost  of  real  property  or  constructed 
personal  property  (as  defined  in 
paragraph  (g)(3)  of  this  section).  Except 
as  provided  in  parag^ph  (g)(2)  of  this 
section,  construction  expenditures  do 
not  include  expenditures  for 
acquisitions  of  interests  in  land  or  other 
existing  real  property. 

(2)  Certain  acquisitions  under  turnkey 
contracts  treated  as  construction 
expenditures.  Expenditures  are  not  for 
the  acquisition  of  an  interest  in  existing 
real  property  other  than  land  if  the 
contract  between  the  seller  and  the 
issuer  requires  the  seller  to  build  or 
install  the  property  (e.g.,  a  turnkey 
contract),  but  only  to  the  extent  that  the 
property  has  not  been  built  or  installed 
at  the  time  the  parties  enter  into  the 
contract. 

(3)  Constructed  personal  property. 
Constructed  personal  property  means 
tangible  personal  property  (or,  if 
acquired  pursuant  to  a  single 
acquisition  contract,  properties)  or 
specially  developed  computer  software 
if — 

(i)  A  substantial  portion  of  the 
property  or  properties  is  completed 
more  than  6  months  after  the  earlier  of 
the  date  construction  or  rehabilitation 
commenced  and  the  data  the  issuer 
entered  into  an  acquisition  contract: 

(ii)  Based  on  the  reasonable 
expectations  of  the  issuer,  if  any,  or 
representations  of  the  person 
constructing  the  property,  with  the 
exercise  of  due  diligence,  completion  of 
construction  or  rehabilitation  (and 
delivery  to  the  issuer)  could  not  have 
occurred  within  that  6-month  period; 
and 

(iii)  If  the  issuer  itself  builds  or 
rehabilitates  the  property,  not  more  than 
75  percent  of  the  capitalizable  cost  is 
attributable  to  property  acquired  by  the 
issuer  (e.g.,  components,  raw  materials, 
and  other  supplies). 

(4)  Specially  developed  computer 
software.  Specially  developed  computer 
software  means  any  programs  or 
routines  used  to  cause  a  computer  to 
perform  a  desired  task  or  set  of  tasks, 
and  the  documentation  required  to 
describe  and  maintain  those  programs, 
provided  that  the  software  is  specially 
developed  and  is  functionally  related 
and  subordinate  to  real  property  or 
other  constructe^ersonal  property. 

(5)  Examples.  Tne  (^ration  of  this 
paragraph  (g)  is  illustrated  by  the 
following  examples: 

Example  1.  Purchase  of  construction 
materials.  City  A  issues  bonds  to  fmance  a 
new  office  building.  A  uses  proceeds  of  the 
bonds  to  purchase  materials  to  be  used  in 
constructing  the  building,  such  as  bricks, 
pipes,  wires,  lighting,  carpeting,  beeting 
equipment,  and  similar  materials. 
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Expenditures  by  A  for  the  construction 
materials  are  construction  expenditvires 
because  those  expenditures  will  be 
capitalizable  to  the  cost  of  the  building  upon 
completion,  even  though  they  are  not 
initially  capitalizable  to  the  cost  of  existing 
real  proper^.  This  result  would  be  the  same 
if  A  hires  a  third-party  to  perform  the 
construction,  unless  Uie  office  building  is 
partially  constructed  at  the  time  that  A 
contracts  to  purchase  the  building. 

Example  2.  Turnkey  contract.  City  B  issues 
bonds  to  finance  a  new  office  building.  B 
enters  into  a  turnkey  contract  with  developer 
D  under  which  D  agrees  to  provide  B  with 
a  completed  building  on  a  s^cified 
completion  date  on  land  currently  owned  by 
D.  Under  the  agreement,  D  holds  title  to  the 
land  and  building  and  assumes  any  risk  of 
loss  until  the  completion  date,  at  which  time 
title  to  the  land  and  the  building  will  be 
transferred  to  B.  No  construction  has  been 
performed  by  the  date  that  B  and  D  enter  into 
the  agreement.  All  payments  by  fi  to  D  for 
construction  of  the  building  are  construction 
expenditures  because  all  the  payments  are 
properly  capitalized  to  the  cost  of  the 
building,  but  payments  by  B  to  D  allocable 
to  the  acquisition  of  the  land  are  not 
construction  expenditures. 

Example  3.  Right-of-way.  P,  a  public 
agency,  issues  bonds  to  hnance  the 
acquisition  of  a  right-of-way  and  the 
construction  of  sewage  lines  through 
numerous  parcels  of  land.  The  right-of-way  is 
acquired  primarily  through  P's  exercise  of  its 
powers  of  eminent  domain.  As  of  the  issue 
date,  P  reasonably  expects  that  it  will  take 
approximately  2  years  to  acquire  the  entire 
ri^t-of-way  because  of  the  time  normally 
required  for  condemnation  proceedings.  No 
expenditures  for  the  acquisition  of  the  right- 
of-way  are  construction  expenditures  beuuse 
they  are  costs  incurred  to  acquire  an  interest 
in  existing  real  property. 

Example  4,  Subway  cars.  City  C  issues 
bonds  to  finance  new  subway  cars.  C 
reasonably  expects  that  it  will  take  more  than 
6  months  for  the  subway  cars  to  be 
constructed  to  Cs  specifications.  The  subway 
cars  are  constructed  personal  property. 
Alternatively,  if  the  builder  of  the  subway 
cars  informs  C  that  it  will  only  take  3  months 
to  build  the  subway  cars  to  Cs  specifications, 
no  payments  for  the  subway  cars  are 
construction  expenditures. 

Example  5.  Fractional  interest  in  property. 
U,  a  public  agency,  issues  bonds  to  finance 
an  undivided  fractional  interest  in  a  newly 
constructed  power-generating  facility.  U 
contribiltes  its  ratable  share  of  the  cost  of 
building  the  new  focility  to  the  project 
manager  for  the  fiacility.  LTs  contributions  are 
construction  expenditures  in  the  same 
proportion  that  the  total  expenditures  for  the 
facility  qualify  as  construction  expenditures. 

Example  6.  Park  land.  Qty  D  issues  bonds 
to  finance  the  purchase  of  unimproved  land 
and  the  cost  of  subsequent  improvements  to 
the  land,  such  as  grading  and  landscaping, 
necessary  to  transform  it  into  a  park.  The 
costs  of  the  improvements  are  properly 
capitalizable  to  the  cost  of  the  land,  and 
therefore,  are  construction  expenditures,  but 
expenditures  for  the  acquisition  of  the  land 
are  not. 


(h)  Reasonable  retainage  definition. 
Reasonable  retainage  means  an  amount, 
not  to  exceed  5  percent  of  available 
construction  proceeds  as  of  the  end  of 
the  fourth  spending  period,  that  is 
retained  for  reasonable  business 
purposes  relating  to  the  property 
financed  with  the  proceeds  of  the  issue. 
For  example,  a  reasonable  retainage  may 
include  a  retention  to  ensure  or  promote 
compliance  with  a  construction  contract 
in  circumstances  in  which  the  retained 
amount  is  not  yet  payable,  or  in  which 
the  issuer  reasonably  determines  that  a 
dispute  exists  regarding  completion  or 
payment. 

(i)  Available  construction  proceeds — 
(1)  Definition  in  general.  Available 
construction  proceeds  has  the  meaning 
used  in  section  148(fK4)(C)(vi).  For 
purposes  of  this  definition,  earnings 
include  earnings  on  any  tax-exempt 
bond.  Pre-issuance  accrued  interest  and 
earnings  thereon  may  be  disregarded. 
Amounts  that  are  not  gross  proceeds  as 
a  result  of  the  application  of  the 
universal  cap  under  §  1.148-6(b)(2)  are 
not  available  construction  proceeds. 

(2)  Earnings  on  a  reasonably  required 
reserve  or  replacement  fund.  Earnings 
on  any  reasonably  required  reserve  oc 
replacement  fund  are  available 
construction  proceeds  only  to  the  extent 
that  those  earnings  accrue  before  the 
earlier  of  the  date  construction  is 
substantially  completed  or  the  date  that 
is  2  years  after  the  issue  date.  An  issuer 
may  elect  on  or  before  the  issue  date  to 
exclude  from  available  construction 
proceeds  the  earnings  on  such  a  fund. 

If  the  election  is  made,  the  rebate 
requirement  applies  to  the  excluded 
amounts  from  the  issue  date. 

(3)  Reasonable  expectations  test  for 
future  earnings.  For  purposes  of 
determining  compliance  with  the 
spending  requirements  as  of  the  end  of 
each  of  ^e  first  three  spending  periods, 
available  construction  proceeds  include 
the  amoimt  of  future  earnings  that  the 
issuer  reasonably  expected  as  of  the 
issue  date. 

(4)  Issuance  costs.  Available 
construction  proceeds  do  not  include 
gross  proceeds  used  to  pay  issuance 
costs  financed  by  an  issue,  but  do 
include  earnings  on  such  proceeds. 
Thus,  an  expenditure  of  gross  proceeds 
of  an  issue  for  issuance  costs  does  not 
count  toward  meeting  the  spending 
requirements.  The  expenditure  of 
earnings  on  gross  proceeds  used  to  pay 
issuance  costs  does  coimt  toward 
meeting  those  requirements.  If  the 
spending  requirements  are  met  and  the 
proceeds  used  to  pay  issuance  costs  are 
expended  by  the  end  of  the  fourth 
spending  period,  those  proceeds  and  the 


earnings  thereon  are  treated  as  having 
satisfied  the  rebate  reouirement. 

(5)  One  and  one-half  percent  penalty 
in  lieu  of  arbitrage  rebate.  For  purposes 
of  the  spending  requirements  of 
paragraph  (e)  of  this  section,  available 
construction  proceeds  as  of  the  end  of 
any  spending  period  are  reduced  by  the 
amount  of  penalty  in  lieu  of  arbitrage 
rebate  (under  paragraph  (k)  of  this 
section)  that  the  issuer  has  paid  from 
available  construction  proceeds  before 
the  last  day  of  the  spending  period. 

(6)  Payments  on  purpose  investments 
and  repayments  of  grants.  Available 
construction  proceeds  do  not  include — 

(i)  Sale  or  investment  proceeds 
derived  from  payments  under  any 
purpose  investment  of  the  issue;  or 

(ii)  Repayments  of  grants  (as  defined 
in  §  1.148-6(d)(4))  financed  by  the  issue. 

(7)  Examples.  The  operation  of  this 
paragraph  (i)  is  illustrated  by  the 
following  examples: 

Example  1.  Treatment  of  investment 
earnings.  City  F  issues  bonds  having  an  issue 
price  of  S10,000,000.  F  deposits  all  of  the 
proceeds  of  the  issue  into  a  construction  fund 
to  be  used  for  expenditures  other  than  costs 
of  issuance.  F  estimates  on  the  issue  date 
that,  based  on  reasonably  expected 
expenditures  and  rates  of  investment, 
earnings  on  the  construction  fund  will  be 
$800,000.  As  of  the  issue  date  and  the  end 
of  each  of  the  first  three  spending  periods, 
the  amount  of  available  construction 
proceeds  is  $10,800,000.  To  qualify  as  a 
construction  issue,  Fmust  reasonably  expect 
on  the  issue  date  that  at  least  $8,100,000  (75 
percent  of  $10,800,000)  will  be  used  for 
construction  expenditures.  In  order  to  meet 
the  10  percent  spending  requirement  at  the 
end  of  the  first  spending  period,  Fmust 
spend  at  least  $1 ,080,000.  As  of  the  end  of 
the  fourth  spending  period,  Fhas  received 
$1,100,000  in  earnings.  In  order  to  meet  the 
spending  requirement  at  the  end  of  the  fourth 
sp>ending  period,  however,  Fmust  spend  all 
of  the  $11,100,000  of  actual  available 
construction  proceeds  (except  for  reasonable 
retainage  not  exceeding  $555,000). 

Example  2.  Treatment  of  investment 
earnings  without  a  reserve  fund.  City  G  issues 
bonds  having  an  issue  price  of  $11,200,000. 

G  does  not  elect  to  exclude  earnings  on  the 
reserve  fund  from  available  construction 
proceeds.  G  uses  $200,000  of  proceeds  to  pay 
issuance  costs  and  deposits  $1 ,000,000  of 
proceeds  into  a  reasonably  required  reserve 
fund.  G  deposits  the  remaining  $10,000,000 
of  proceeds  into  a  construction  fund  to  be 
used  for  construction  expenditures.  On  the 
issue  date,  G  reasonably  expects  that,  based 
on  the  reasonably  expected  date  of 
substantial  completion  and  rates  of 
investment,  total  earnings  on  the 
construction  fund  will  be  $800,000,  and  total 
earnings  on  the  reserve  fund  to  the  date  of 
substantial  completion  will  be  $150,000.  G 
reasonably  expects  that  substantial 
completion  will  occur  during  the  fourth 
spending  period.  As  of  the  issue  date,  the 
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amount  of  available  construction  proceeds  is 
$10,950,000  ($10,000,000  originally 
deposited  into  the  construction  fund  plus 
$800,000  expected  earnings  on  the 
construction  fund  and  $150,000  expected 
earnings  on  the  reserve  fund).  To  qualify  as 
a  construction  issue,  G  must  reasonably 
expect  on  the  issue  date  that  at  least 
$8,212,500  will  be  used  for  construction 
expenditures. 

Example  3.  Election  to  exclude  earnings  on 
a  reserve  fund.  The  facts  are  the  same  as 
Example  2,  except  that  G  elects  on  the  issue 
date  to  exclude  earnings  on  the  reserve  fund 
from  available  construction  proceeds.  The 
amount  of  available  construction  proceeds  as 
of  the  issue  date  is  $10,800,000. 

(j)  Election  to  treat  portion  of  issue 
used  for  construction  as  separate 
issue^l)  In  general.  For  purposes  of 
paragraph  (e)  of  this  section,  if  any 
proceeds  of  an  issue  are  to  be  used  for 
construction  expenditures,  the  issuer 
may  elect  on  or  before  the  issue  date  to 
treat  the  portion  of  the  issue  that  is  not 
a  refunding  issue  as  two,  and  only  two, 
separate  issues,  if— 

(1)  One  of  the  separate  issues  is  a 
construction  issue  as  defined  in 
paragraph  (f)  of  this  section; 

(ii)  The  issuer  reasonably  expects,  as 
of  the  issue  date,  that  this  construction 
issue  will  finance  all  of  the  construction 
expenditures  to  be  financed  by  the 
issue;  and 

(iii)  The  issuer  makes  an  election  to 
apportion  the  issue  under  this 
paragraph  in  which  it  identifies 
the  amount  of  the  issue  price  of  the 
issue  allocable  to  the  ccmstruction  issue, 

(2)  Example.  The  operation  of  this 
paragraph  (j)  is  illustrated  by  the 
following  example. 

Example.  City  D  issues  bonds  having  an 
issue  price  of  $19,000,000.  On  the  issue  date, 
D  reasonably  expects  to  use  $10,800,000  of 
bond  proceeds  (including  investment 
earnings)  for  construction  expenditures  for 
the  project  being  financed.  D  deposits 
$10,000,000  in  a  construction  fund  to  be  used 
for  construction  expenditures  and  $9,000,000 
in  an  acquisition  fund  to  be  used  for 
acquisition  of  equipment  not  qualifying  as 
construction  expenditures.  D  estimates  on 
the  issue  date,  l^sed  on  reasonably  expected 
expenditures  and  rates  of  investment,  that 
total  earnings  on  the  construction  fund  will 
be  $800,000  and  total  earnings  on  the 
acquisition  fund  will  be  $200,000.  Because 
the  total  construction  expenditures  to  be 
financed  by  the  issue  are  expected  to  be 
$10,800,000,  the  maximtun  available 
construction  proceeds  for  a  construction 
issue  is  $14,400,000  ($10,800,000  divided  by 
0.75).  To  determine  the  maximum  amount  of 
the  issue  price  allocable  to  a  construction 
issue,  the  estimated  investment  earnings 
allocable  to  the  construction  issue  are 
subtracted.  The  entire  $800,000  of  earnings 
on  the  construction  fund  are  allocable  to  the 
construction  issue.  Only  a  portion  of  the 
$200,000  of  earnings  on  the  acquisition  fund. 


however,  are  allocable  to  die  construction 
issue.  The  total  amount  of  the  available 
construction  proceeds  that  Is  expected  to  be 
used  for  acquisiticn  is  $3,600,000 
($14,400,000 -$10,800,000).  The  portion  of 
earnings  on  the  acquisition  fund  that  is 
allocable  to  the  construction  issue  is  $78,261 
($200,000x$3,600,000/$9,200u)00). 
Accordingly.  D  may  elect  on  or  before  the 
issue  date  to  treat  up  to  $13,521,739  of  the 
issue  price  as  a  construction  issue 
($14,400.000-$800.000-$78,261).  LTs 
election  must  specify  the  amount  id  the  issue 
price  treated  as  a  construction  issue.  The 
balance  of  the  issue  price  is  treated  as  a 
separate  nonconstruction  issue  that  is  subject 
to  the  rebate  requirement  unless  it  meets 
another  exception  to  arbitrage  rebate. 

Because  the  financing  of  a  construction  issue 
is  a  separate  governmental  purpose  under 
§  1.148-9(h).  the  election  causes  the  issue  to 
be  a  multipurpose  issue  under  that  section. 

(k)  One  and  one-half  percent  penalty 
in  lieu  of  arbitrage  rebate— {t)  In 
general.  Under  section  148(f){4)(C){vii). 
an  issuer  of  a  construction  issue  may 
elect  on  or  before  the  issue  date  to  pay 
a  penalty  (the  1  Vs  percent  penalty)  to 
the  United  States  in  lieu  of  the 
obligation  to  pay  the  rebate  amount  on 
available  construction  proceeds  upon 
failure  to  satisfy  the  spending 
requirements  of  paragraph  (e)  of  this 
section.  The  IVi  percent  penalty  is 
calculated  separately  for  each  spending 
period,  including  each  semiannual 
period  after  the  end  of  die  fourth 
spending  period,  and  is  equal  to  1.5 
percent  times  the  underexpended 
proceeds  as  of  the  end  of  the  spending 
period.  For  each  spending  period, 
underexpended  proceeds  equal  the 
amount  of  available  construction 
proceeds  required  to  be  spent  by  the  end 
of  the  spending  period,  less  the  amount 
actually  allocated  to  expenditures  for 
the  governmental  purposes  of  the  issue 
by  that  date.  The  IVii  percent  penalty 
must  be  paid  to  the  United  States  no 
Jpter  than  90  days  after  the  end  of  the 
spending  period  to  which  it  relates.  The 
IV2  percent  penalty  continues  to  apply 
at  the  end  of  each  spending  period  and 
each  semiannual  period  thereafter  until 
the  earliest  of  the  following — 

(1)  The  termination  of  the  penalty 
under  paragraph  ( )  of  this  section; 

(ii)  The  expenditure  of  all  of  the 
available  construction  proceeds;  or 

(iii)  The  last  stated  final  maturity  date 
of  bonds  that  are  part  of  the  issue  and 
any  bonds  that  refund  those  bonds. 

(2)  Application  to  reasonable 
retainage.  If  an  issue  meets  the 
exception  for  reasonable  retainage 
except  that  all  retainage  is  not  spent 
within  3  years  of  the  issue  date,  the 
issuer  must  pay  the  IV2  percent  penalty 
to  the  United  States  for  any  reasonable 
retainage  that  was  not  so  spent  as  of  the 


close  of  the  3-year  period  and  eadi  later 
spending  period. 

(3)  Coordination  with  rebate 
requirement.  The  rebate  requirement  is 
treated  as  met  with  respect  to  available 
construction  proceeds  for  a  period  if  the 
IV2  percent  penalty  is  paid  in 
accordance  with  this  section. 

(1)  Termination  of  V/2  percent 
penalty— {!)  Termination  after  initial 
temporary  period.  The  issuer  may 
terminate  the  I'A  percent  penalty  after 
the  initial  temporary  period  (a  section 
148(f}(4)(C)(viii)  penalty  termination) 
if — 

(1)  Not  later  than  90  days  after  the 
earlier  of  the  end  of  the  initial 
temporary  period  or  the  date 
construction  is  substantially  completed, 
the  issuer  elects  to  terminate  the  IV^ 
percent  penalty;  provided  that  solely  for 
this  purpose,  the  initial  temporary 
period  may  be  extended  by  the  issuer  to 
a  date  ending  5  years  after  the  issue 
date; 

(ii)  Within  90  days  after  the  end  of  the 
initial  temporary  period,  the  issuer  pays 
a  penalty  equal  to  3  percent  of  the 
unexpended  available  construction 
proceeds  determined  as  of  the  end  of  the 
initial  temporary  period,  multiplied  by 
the  number  of  years  (including  fractions 
of  years  computed  to  2  decimal  places) 
in  the  initial  temporary  period; 

(iii)  For  the  period  b^inning  as  of  the 
close  of  the  initial  temporary  period,  the 
unexpended  available  construction 
proceeds  are  not  invested  in  higher 
yielding  investments;  and 

(iv)  On  the  earliest  date  on  which  the 
bonds  may  be  called  or  otherwise 
redeemed,  with  or  without  a  call 
premium,  the  unexpended  available 
construction  proceeds  as  of  that  date 
(not  including  any  amount  earned  after 
the  date  on  which  notice  of  the 
redemption  was  required  to  be  given) 
must  be  used  to  redeem  the  bonds. 
Amounts  used  to  pay  any  call  premium 
are  treated  as  used  to  redeem  bonds. 
This  redemption  requirement  may  be 
met  by  purchases  of  bonds  by  the  issuer 
on  the  open  market  at  prices  not 
exceeding  fair  market  value.  A  portion 
of  the  annual  principal  payment  due  on 
serial  bonds  of  a  construction  issue  may 
be  paid  from  the  unexpended  amoimt, 
but  only  in  an  amount  no  greater  than 
the  amount  that  bears  the  same  ratio  to 
the  annual  principal  due  that  the  total 
unexpended  amount  bears  to  the  issue 
price  of  the  construction  issue. 

(2)  Termination  before  end  of  initial 
temporary  period.  If  the  construction  to 
be  financed  by  the  construction  issue  is 
substantially  completed  before  the  end 
of  the  initial  temoorary  period,  the 
issuer  may  elect  to  terminate  the  VA 
percent  penalty  before  the  end  of  the 
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initial  temporary  period  (a  section 
148(f)(4)(C)(ix)  penalty  termination]  if— 

(i)  Before  the  close  of  the  initial 
temporary  period  and  not  later  than  90 
days  after  the  date  the  construction  is 
substantially  completed,  the  issuer 
elects  to  terminate  the  IV2  percent 
penalty: 

(ii)  The  election  identifies  the  amount 
of  available  construction  proceeds  that 
will  not  be  spent  for  the  governmental 
purposes  of  the  issue;  and 

(iii)  The  issuer  has  met  all  of  the 
conditions  for  a  section  148(f)(4){C)(viii) 
penalty  termination,  applied  as  if  the 
initial  temporary  period  ended  as  of  the 
date  the  required  election  for  a  section 
148(f)(4)(C)(ix)  penalty  termination  is 
made.  That  penalty  termination  election 
satisfies  the  required  election  for  a 
section  148(f)(4)(C)(viii)  termination. 

(3)  Application  to  reasonable 
retainage.  Solely  for  purposes  of 
determining  whether  the  conditions  for 
terminating  the  IVz  percent  penalty  are 
met,  reasonable  retainage  may  be  treated 
as  spent  for  a  governmental  purpose  of 
the  construction  issue.  Reasonable 
retainage  that  is  so  treated  continues  to 
be  subject  to  the  IVa  percent  penalty. 

(4)  Sample.  The  operation  of  this 
paragraph  (1)  is  illustrated  by  the 
following  example. 

Example.  Qty  /  issues  a  constmction  issue 
having  a  20-year  maturity  and  qualifying  for 
a  3-year  initial  temporary  period.  The  bonds 
are  first  subject  to  optional  redemption  10 
years  after  the  issue  date  at  a  premium  of  3 
percent.  /  elects,  on  or  before  the  issue  date, 
to  pay  the  VA  percent  penalty  in  lieu  of 
arbitrage  rebate.  At  the  end  of  the  3-year 
temporary  period,  the  project  is  not 
substantially  completed,  and  $1,500,000  of 
available  construction  proceeds  of  the  issue 
are  unspent.  At  that  time,  /  reasonably 
expects  to  need  $500,000  to  complete  the 
project,  /  may  terminate  the  VA  percent 
penalty  in  lieu  of  arbitrage  rebate  with 
respect  to  the  excess  $1,500,000  by  electing 
to  terminate  within  90  days  of  the  end  of  the 
initial  temporary  period;  paying  a  penalty  to 
the  United  States  of  $135,000  (3  percent  of 
$1,500,000  multiplied  by  3  years):  restricting 
the  yield  on  the  investment  of  unspent 
available  construction  proceeds  for  7  years 
until  the  first  call  date,  although  any  portion 
of  these  proceeds  may  still  be  spent  on  the 
project  prior  to  that  call  date;  and  using  the 
available  construction  proceeds  that,  as  of  the 
first  call  date,  have  not  been  allocated  to 
expenditures  for  the  governmental  purposes 
of  the  issue  to  redeem  bonds  on  that  call 
date.  If  I  fails  to  make  the  termination 
election,  I  is  required  to  pay  the  I'A  p>ercent 
penalty  on  unspent  available  construction 
proceeds  every  6  months  until  the  latest 
maturity  date  of  bonds  of  the  issue  (or  any 
bonds  of  another  issue  that  refund  such 
bonds). 

(m)  Payment  of  penalties.  Each 
penalty  payment  under  this  section 


must  be  paid  in  the  manner  provided  in 
§  1.148-3(g).  See  §  1.148-3(h)  for  rules 
on  failures  to  pay  penalties  under  this 
section. 

i  1 .1 48-8  Small  Isauar  exception  to  rebate 
requirement 

(a)  Scope.  Under  section  148(f)(4)(D), 
bonds  issued  to  finance  governmental 
activities  of  certain  small  issuers  are 
treated  as  meeting  the  arbitrage  rebate 
requirement  of  section  148(f)(2)  (the 
“small  issuer  exception”).  This  section 
provides  guidance  on  the  small  issuer 
exception. 

(bj  General  taxing  powers.  The  small 
issuer  exception  generally  applies  only 
to  bonds  issued  by  governmental  units 
with  general  taxing  powers.  A 
governmental  unit  has  general  taxing 
powers  if  it  has  the  power  to  impose 
taxes  (or  to  cause  another  entity  to 
impose  taxes)  of  general  applicability 
which,  when  collected,  may  be  used  for 
the  general  purposes  of  the  issuer.  The 
taxing  power  may  be  limited  to  a 
specific  t)rpe  of  tax,  provided  that  the 
applicability  of  the  tax  is  not  limited  to 
a  small  number  of  persons.  The 
governmental  unit’s  exercise  of  its 
taxing  power  may  be  subject  to 
procedural  limitations,  such  as  voter 
approval  requirements,  but  may  not  be 
contingent  on  approval  by  another 
governmental  unit.  See,  also,  section 
148(f)(4)(D)(iv). 

(c)  Size  limitation — (1)  In  general.  An 
issue  (other  than  a  refunding  issue) 
qualifies  for  the  small  issuer  exception 
only  if  the  issuer  reasonably  expects,  as 
of  the  issue  date,  that  the  aggregate  face 
amount  of  all  tax-exempt  bonds  (other 
than  private  activity  bonds)  issued  by  it 
during  that  calendar  year  will  not 
exceed  $5,000,000;  or  the  aggregate  face 
amount  of  all  tax-exempt  bonds  of  the 
issuer  (other  than  private  activity  bonds) 
actually  issued  during  that  calendar 
year  does  not  exceed  $5,000,000.  For  * 
this  purpose,  if  an  issue  has  more  than 
a  de  minimis  amount  of  original  issue 
discount  or  premium,  aggregate  face 
amount  means  the  aggregate  issue  price 
of  that  issue  (determined  without  regard 
to  pre-issuance  accrued  interest). 

(2)  Aggregation  rules.  The  following 
aggregation  rules  apply  for  purposes  of 
applying  the  $5,000,000  size  limitation 
under  pararaaph  (c)(1)  of  this  section. 

(i)  On-benatf-of  issuers.  An  issuer  and 
all  entities  (other  than  political 
subdivisions)  that  issue  bonds  on  behalf 
of  that  issuer  are  treated  as  one  issuer. 

(ii)  Subordinate  entities — (A)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (d)  of  this  section  and 
section  148(f)(4)(D)(iv),  all  bonds  issued 
by  a  subordinate  entity  are  also  treated 
as  issued  by  each  entity  to  which  it  is 


subordinate.  An  issuer  is  subordinate  to 
another  governmental  entity  if  it  is 
directly  or  indirectly  controlled  by  the 
other  entity  within  the  meaning  of 
§1.150-l(e). 

(B)  Exception  for  allocations  of  size 
limitation.  If  an  entity  properly  makes 
an  allocation  of  a  portion  of  its 
$5,000,000  size  limitation  to  a 
subordinate  entity  (including  an  on 
behalf  of  issuer)  under  section 
148(f)(4)(D)(iv),  the  portion  of  bonds 
issued  by  the  subordinate  entity  under 
the  allocation  is  treated  as  issued  only 
by  the  allocating  entity  and  not  by  any 
other  entity  to  which  the  issuing  entity 
is  subordinate.  These  allocations  are 
irrevocable  and  must  bear  a  reasonable 
relationship  to  the  benefits  received  by 
the  allocating  unit  horn  issues  issued  by 
the  subordinate  entity.  The  benefits  to 
be  considered  include  the  manner  in 
which — 

(/)  Proceeds  are  to  be  distributed; 

(2)  The  debt  service  is  to  be  paid; 

(3)  The  facility  financed  is  to  be 
owned; 

(4)  The  use  or  output  of  the  facility  is 
to  be  shared;  and 

(5)  Costs  of  operation  and 
maintenance  are  to  be  shared. 

(iii)  Avoidance  of  size  limitation.  An 
entity  formed  or  availed  of  to  avoid  the 
purposes  of  the  $5,000,000  size 
limitation  and  all  entities  that  would 
benefit  from  the  avoidance  are  treated  as 
one  issuer.  Situations  in  which  an  entity 
is  formed  or  availed  of  to  avoid  the 
purposes  of  the  $5,000,000  size 
limitation  include  those  in  which  the 
issuer — 

(A)  Issues  bonds  which,  but  for  the 
$5,000,000  size  limitation,  would  have 
been  issued  by  another  entity;  and 

(B)  Does  not  receive  a  substantial 
benefit  from  the  project  financed  by  the 
bonds. 

(3)  Certain  refunding  bonds  not  taken 
into  account.  In  applying  the  $5,000,000 
size  limitation,  there  is  not  taken  into 
account  the  portion  of  an  issue  that  is 
a  current  refunding  issue  to  the  extent 
that  the  stated  principal  amount  of  the 
refunding  bond  does  not  exceed  the 
portion  of  the  outstanding  stated 
principal  amount  of  the  refunded  bond 
paid  with  proceeds  of  the  refunding 
bond.  For  this  purpose,  principal 
amount  means,  in  reference  to  a  plain 
par  bond,  its  stated  principal  amount 
plus  accrued  unpaid  interest,  and  in 
reference  to  any  other  bond,  its  present 
value, 

(d)  Pooled  financings — (1)  Treatment 
of  pool  issuer.  To  the  extent  that  an 
issuer  of  a  pooled  financing  is  not  an 
ultimate  borrower  in  the  financing  and 
the  conduit  borrowers  are  governmental 
units  with  general  taxing  powers  and 
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not  subordinate  to  the  issuer,  the  pooled 
financing  is  not  counted  towards  the 
$5,000,000  size  limitation  of  the  issuer 
for  purposes  of  applying  the  small 
issuer  exception  to  its  other  issues.  The 
issuer  of  the  pooled  financing  issue  is, 
however,  subject  to  the  rebate 
requirement  for  any  unloaned  gross 
proceeds. 

(2)  Treatment  of  conduit  borrowers.  A 
loan  to  a  conduit  borrower  in  a  pooled 
financing  quaUfies  for  the  small  issuer 
exception,  regardless  of  the  size  of 
either  the  pooled  financing  or  of  any 
loan  to  other  conduit  borrowers,  only 
if — 

(1)  The  bonds  of  the  pooled  financing 
are  not  private  activity  bonds; 

(ii)  None  of  the  loans  to  conduit 
borrowers  are  private  activity  bonds; 
and 

(iii)  The  loan  to  the  conduit  borrower 
meets  all  the  requirements  of  the  small 
issuer  exception. 

(e)  Refunding  issues — (1)  In  general. 
Sections  148(0(4)(D)  (v)  and  (vi)  provide 
restrictions  on  application  of  the  small 
issuer  exception  to  refunding  issues. 

(2)  Multipurpose  issues.  The 
multipurpose  issue  allocation  rules  of 
§  1.148-9(h)  apply  for  purposes  of 
determining  whether  refunding  bonds 
meet  the  requirements  of  section 
148(fl(4){D){v). 

§1.1 48-9  Arbitrage  rules  for  refunding 
iseuee. 

(a)  Scope  of  application.  This  section 
contains  special  arbitrage  rules  for 
refunding  issues.  These  rules  apply  for 
all  purposes  of  section  148  and  govern 
allocations  of  proceeds,  bonds,  and 
investments  to  determine  transferred 
proceeds,  temporary  periods,  reasonably 
required  reserve  or  replacement  funds, 
minor  portions,  and  separate  issue 
treatment  of  certain  multipurpose 
issues. 

(b)  Transferred  proceeds  allocation 
rule— (1)  In  general.  When  proceeds  of 
the  refunding  issue  discharge  any  of  the 
outstanding  principal  amoimt  of  the 
prior  issue,  proceeds  of  the  prior  issue 
become  transferred  proceeds  of  the 
refunding  issue  and  cease  to  be 
proceeds  of  the  prior  issue.  The  amount 
of  proceeds  of  the  prior  issue  that 
becomes  transfer!^  proceeds  of  the 
refunding  issue  is  an  amount  equal  to 
the  proceeds  of  the  prior  issue  on  the 
date  of  that  discharge  multiplied  by  a 
fraction — 

(i)  The  numerator  of  which  is  the 
principal  amount  of  the  prior  issue 
discharged  with  proceeds  of  the 
refunding  issue  on  the  date  of  that 
discharge;  and 

(ii)  The  denominator  of  which  is  the 
total  outstanding  principal  amount  of 


the  prior  issue  on  the  date  immediately 
before  the  date  of  that  discharge. 

(2)  Special  definition  of  principal 
amount.  For  purposes  of  this  section, 
principal  amount  means,  in  reference  to 
a  plain  par  bond,  its  stated  principal 
amount,  and  in  reference  to  any  other 
bond,  its  present  value. 

(3)  Relation  of  transferred  proceeds 
rule  to  universal  cap  rule — (i)  In 
general.  Paragraphs  (b)(1)  and  (c)  of  this 
section  apply  to  allocate  transferred 
proceeds  and  corresponding 
investments  to  a  refunding  issue  on  any 
date  required  by  those  paragraphs  before 
the  application  of  the  universal  cap  rule 
of  §  1.148-6(b)(2)  to  reallocate  any  of 
those  amounts.  To  the  extent 
nonpurpose  investments  allocable  to 
proceeds  of  a  refunding  issue  exceed  the 
universal  cap  for  the  issue  on  the  date 
that  amounts  become  transferred 
proceeds  of  the  refunding  issue,  those 
transferred  proceeds  and  corresponding 
investments  are  reallocated  back  to  the 
issue  from  which  they  transferred  on 
that  same  date  to  the  extent  of  the 
unused  universal  cap  on  that  prior 
issue. 

(ii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  of  (b)(3): 

Example.  On  January  1, 1995,  $100,000  of 
nonpurpose  investments  allocable  to 
proceeds  of  issue  A  become  transferred 
proceeds  of  issue  B  under  §  1.148-9,  but  the 
unused  portion  of  issue  B’s  universal  cap  is 
$75,000  as  of  that  date.  On  January  1, 1995, 
issue  A  has  unused  universal  cap  in  excess 
of  $25,000.  Thus,  $25,000  of  nonpurpose 
investments  representing  the  transferred 
proceeds  are  inunediately  reallocated  back  to 
issue  A  on  January  1, 1995,  and  are  proceeds 
of  issue  A.  On  the  next  transfer  date  under 
§  1.148-9,  the  $25,000  receives  no  priority  in 
determining  transferred  proceeds  as  of  that 
date  but  is  treated  the  same  as  ail  other 
proceeds  of  issue  A  subject  to  transfer. 

(4)  Limitation  on  multi-generational 
transfers.  This  paragraph  (b)(4)  contains 
limitations  on  the  manner  in  which 
proceeds  of  a  first  generation  issue  that 
is  refunded  by  a  refunding  issue  (a 
second  generation  issue)  become 
transferred  proceeds  of  a  refunding 
issue  (a  tbii^  generation  issue)  that 
refunds  the  second  generation  issue. 
Proceeds  of  the  first  generation  issue 
that  become  transferred  proceeds  of  the 
third  generation  issue  are  treated  as 
having  a  yield  equal  to  the  yield  on  the 
refunding  escrow  allocated  to  the 
second  generation  issue  (i.e.,  as 
determined  under  §  1.148-5(b)(2)(iv)). 
The  determination  of  the  transferred 
proceeds  of  the  third  generation  issue 
does  not  affect  compliance  with  the 
requirements  of  section  148,  including 
the  determination  of  the  amount  of 


arbitrage  rebate  with  respect  to  or  the 
yield  on  the  refunding  escrow,  of  the 
second  generation  issue. 

(c)  Special  allocation  rules  for 
refunding  issues— (1)  Allocations  of 
investments — (i)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(c),  investments  purchased  with  sale 
proceeds  or  investment  proceeds  of  a 
refunding  issue  must  be  allocated  to 
those  proceeds,  and  investments  not 
purchased  with  those  proceeds  may  not 
be  allocated  to  those  proceeds  (i.e.,  a 
specific  tracing  method). 

(ii)  Allocations  to  transferred 
proceeds.  When  proceeds  of  a  prior 
issue  become  transferred  proceeds  of  a 
refunding  issue,  investments  (and  the 
related  payments  and  receipts)  of 
proceeds  of  the  prior  issue  that  are  held 
in  a  refunding  escrow  for  another  issue 
are  allocated  to  the  transferred  proceeds 
under  the  ratable  allocation  method 
described  in  paragraph  (c)(l)(iii)  of  this 
section.  Investments  of  proceeds  of  the 
prior  issue  that  are  not  held  in  a 
refunding  escrow  for  another  issue  are 
allocated  to  the  transferred  proceeds  by 
application  of  the  allocation  methods 
described  in  paragraph  (c)(1)  (iii)  or  (iv) 
of  this  section,  consistently  applied  to 
all  investments  on  a  transfer  date. 

(iii)  Ratable  allocation  method.  Under 
the  ratable  allocation  method,  a  ratable 
portion  of  each  nonpurpose  and 
purpose  investment  of  proceeds  of  the 
prior  issue  is  allocated  to  transferred 
proceeds  of  the  refunding  issue. 

(iv)  Representative  allocation 
method-^A)  In  general.  Under  the 
representative  allocation  method, 
representative  portions  of  the  portfolio 
of  nonpurpose  investments  and  the 
portfolio  of  purpose  investments  of 
proceeds  of  the  prior  issue  are  allocated 
to  transferred  proceeds  of  the  refunding 
issue.  Unlike  the  ratable  allocation 
method,  this  representative  allocation 
method  permits  an  allocation  of 
particular  whole  investments.  Whether 
a  portion  is  representative  is  based  on 
all  the  facts  and  circumstances, 
including,  without  limitation,  whether 
the  current  yields,  maturities,  and 
current  unrealized  gains  or  losses  on  the 
particular  allocated  investments  are 
reasonably  comparable  to  those  of  the 
unallocated  investments  in  the 
aggregate.  In  addition,  if  a  portion  of 
nonpurpose  investments  is  otherwise 
representative,  it  is  within  the  issuer’s 
discretion  to  allocate  the  portion  from 
whichever  source  of  funds  it  deems 
appropriate,  such  as  a  reserve  fund  or  a 
construction  fund  for  a  prior  issue. 

(B)  Mark-to-market  safe  harbor  for 
representative  allocation  method.  In 
addition  to  other  representative 
allocations,  a  specific  allocation  of  a 
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particular  nonpurpose  investment  to 
transferred  proceeds  (e.g.,  of  lower 
yielding  investments)  is  treated  as 
satisfying  the  representative  allocation 
method  if  that  investment  is  valued  at 
fair  market  value  on  the  transfer  date  in 
determining  the  payments  and  receipts 
on  that  date,  but  only  if  the  portion  of 
the  nonpurpose  investments  that 
transfws  is  based  on  the  relative  fair 
market  value  of  all  nonpurpose 
investments. 

(2)  Allocations  of  mixed  escrows  to 
expenditures  for  principal,  interest,  and 
redemption  prices  on  a  prior  issue— {i) 

In  general,  incept  for  amounts  required 
or  permitted  to  accoimted  for  under 
paragraph  (c)(2)(ii)  of  this  section, 
proceeds  of  a  refunding  issue  and  other 
amounts  that  are  not  proceeds  of  a 
refunding  issue  that  are  deposited  in  a 
refunding  escrow  (a  mixed  escrow)  must 
be  accounted  for  imder  this  paragraph 

(c)(2)(i).  Those  proceeds  and  other 
amounts  must  be  allocated  to 
expenditures  for  principal,  interest,  or 
stated  redemption  prices  on  the  prior 
issue  so  that  the  expenditures  of  those 
proceeds  do  not  occur  faster  than 
ratably  with  expenditures  of  the  other 
amoimts  in  the  mixed  escrow.  If, 
however,  the  prior  issue  has  unspent 
proceeds,  these  allocations  miist  be 
ratable  both  between  sources  for 
expenditures  (i.e.,  proceeds  and  other 
amoimts)  and  between  uses  (i.e., 
principal,  interest,  and  stated 
redemption  prices  on  the  prior  issue). 

(ii)  Exceptions— (A)  Mandatory 
allocation  of  certain  non-proceeds  to 
earliest  expenditures.  If  amounts  other 
than  proceeds  of  the  refunding  issue  are 
deposited  in  a  mixed  escrow,  but  before 
the  issue  date  of  the  refunding  issue 
those  amoimts  had  been  held  in  a  bona 
fide  debt  service  fund  or  a  fund  to  carry 
out  the  governmental  purpose  of  the 
prior  issue  (e.g.,  a  construction  fund), 
those  amounts  must  be  allocated  to 
earliest  expenditures  from  the  mixed 
escrow. 

(B)  Permissive  allocation  of  non¬ 
proceeds  to  earliest  expenditures. 
Excluding  amounts  covered  by 
paragraph  (c)(2)(ii)(A)  of  this  section 
and  subject  to  any  required  earlier 
expenditure  of  those  amounts,  any 
amounts  in  a  mixed  escrow  that  are  not 
proceeds  of  a  refunding  issue  may  be 
allocated  to  the  earliest  expenditures 
from  the  mixed  escrow,  provided  that 
those  expenditiires  occur  before  the  date 
of  any  expenditiue  from  the  mixed 
escrow  to  pay  any  principal  of  the  prior 
issue. 

(d)  Temporary  periods  in 
refundings — (1)  In  general.  Proceeds  of 
a  refunding  issue  may  be  invested  in 
higher  yielding  investments  under 


section  148(c)  only  during  the 
temporary  periods  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  Types  of  temporary  periods  in 
refundings.  The  available  temporary 
periods  for  proceeds  of  a  refunding 
issue  are  as  follows: 

(i)  General  temporary  period  for 
re^nding  issues.  Except  as  otherwise 
provided  in  this  paragraph  (d)(2),  the 
temporary  period  for  proceeds  (other 
than  transferred  proceeds)  of  a 
refunding  issue  is  the  period  ending  30 
days  after  the  issue  date  of  the  refunding 
issue. 

(ii)  Temporary  periods  for  current 
re^nding  issues-^A)  In  general.  Except 
as  otherwise  provided  in  paragraph 
(d)(2)(ii)(B)  of  this  section,  the 
temporary  period  for  proceeds  (other 
than  transferred  proceeds)  of  a  current 
refunding  issue  is  90  days. 

(B)  Temporary  period for  short-term 
current  refunding  issues.  The  temporary 
period  for  proceeds  (other  than 
transferred  proceeds)  of  a  current 
refunding  issue  that  has  an  original  term 
to  maturity  of  270  days  or  less  may  not 
exceed  30  days.  The  aggregate 
temporary  periods  for  proceeds  (other 
than  transferred  proceeds)  of  all  current 
refunding  issues  described  in  the 
preceding  sentence  that  are  part  of  the 
same  series  of  refundings  is  90  days.  An 
issue  is  part  of  a  series  of  refundings  if 
it  finances  or  refinances  the  same 
expenditures  for  a  particular 
governmental  purpose  as  another  issue. 

(iii)  Temporary  periods  for  transferred 
proceeds — (A)  In  general.  Except  as 
otherwise  provided  in  paragraph 
(d)(2)(iii)(B)  of  this  section,  each 
available  temporary  period  for 
transferred  proceeds  of  a  refunding 
issue  begins  on  the  date  those  amounts 
become  transferred  proceeds  of  the 
refunding  issue  and  ends  on  the  date 
that,  without  regard  to  the  discharge  of 
the  prior  issue,  the  available  temporary 
period  for  those  proceeds  would  have 
ended  had  those  proceeds  remained 
proceeds  of  the  prior  issue. 

(B)  Termination  of  initial  temporary 
period  for  prior  issue  in  an  advance 
refunding.  The  initial  temporary  period 
under  §  1.148-2(e)  (2)  and  (3)  for  the 
proceeds  of  a  prior  issue  that  is 
refunded  by  an  advance  refunding  issue 
(including  transferred  proceeds) 
terminates  on  the  issue  date  of  the 
advance  refunding  issue. 

(iv)  Certain  short-term  gross  proceeds. 
Except  for  proceeds  of  a  refunding  issue 
held  in  a  refunding  escrow,  proceeds 
otherwise  reasonably  expected  to  be 
used  to  pay  principal  or  interest  on  the 
prior  issue,  replacement  proceeds  not 
held  in  a  bona  fide  debt  service  fund, 
and  transferred  proceeds,  the  temporary 


period  for  gross  proceeds  of  a  refunding 
issue  is  the  13-month  period  beginning 
on  the  date  of  receipt. 

(e)  Reasonably  r^uired  reserve  or 
replacement  funds  in  refundings.  In 
addition  to  the  requirements  of  §  1.148- 
2(f),  beginning  on  the  issue  date  of  a 
refunding  issue,  a  reserve  or 
replacement  fund  for  a  refunding  issue 
or  a  prior  issue  is  a  reasonably  required 
reserve  or  replacement  fund  under 
section  148(d)  that  may  be  invested  in 
higher  yielding  investments  only  if  the 
aggregate  amount  invested  in  higher 
yielding  investments  under  this 
paragraph  (e)  for  both  the  refunding 
issue  and  the  prior  issue  does  not 
exceed  the  size  limitations  under 

§  1.148-2  (f)(2)  and  (f)(3),  measured  by 
reference  to  the  refunding  issue  only 
(regardless  of  whether  proceeds  of  the 
prior  issue  have  become  transferred 
proceeds  of  the  refunding  issue). 

(f)  Minor  portions  in  refundings. 
Beginning  on  the  issue  date  of  the 
refunding  issue,  gross  proceeds  not  in 
excess  of  a  minor  portion  of  the 
refunding  issue  qualify  for  investment 
in  higher  yielding  investments  under 
section  148(e),  and  gross  proceeds  not  in 
excess  of  a  minor  portion  of  the  prior 
issue  qualify  for  investment  in  higher 
yielding  investments  under  either 
section  148(e)  or  section  149(d)(3)(A)(v), 
whichever  is  applicable.  Minor  portion 
is  defined  in  §  1.148-2(g). 

(g)  Certain  waivers  permitted.  On  or 
before  the  issue  date,  an  issuer  may 
waive  the  right  to  invest  in  higher 
yielding  investments  during  any 
temporary  period  or  as  part  of  a 
reasonably  required  reserve  or 
replacement  fund.  At  any  time,  an 
issuer  may  waive  the  right  to  invest  in 
higher  yielding  investments  as  part  of  a 
minor  portion. 

(h)  Multipurpose  issue  allocations — 
(1)  Application  of  multipurpose  issue 
allocation  rules.  The  portion  of  the 
bonds  of  a  multipurpose  issue 
reasonably  allocated  to  any  separate 
purpose  imder  this  paragraph  (h)  is 
treated  as  a  separate  issue  for  all 
purposes  of  section  148  except  the 
following — 

(i)  Arbitrage  yield.  Except  to  the 
extent  that  the  proceeds  of  an  issue  are 
allocable  to  two  or  more  conduit  loans 
that  are  tax-exempt  bonds,  determining 
the  yield  on  a  multipurpose  issue  and 
the  yield  on  investments  for  purposes  of 
the  arbitrage  yield  restrictions  of  section 
148  and  the  arbitrage  rebate  requirement 
of  section  148(f); 

(ii)  Rebate  amount.  Except  as 
provided  in  paragraph  (h)(l)(i)  of  this 
section,  determining  the  rebate  amount 
for  a  multipurpose  issue,  including 
subsidiary  matters  with  respect  to  that 
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determination,  such  as  the  computation 
date  credit  xmder  §  1.148-3(d)(l),  the 
due  date  for  payments,  and  the  $100,000 
bona  fide  debt  service  fund  exception 
under  section  148{f)(4)(A)(ii); 

(iii)  Minor  portion.  Determining  the 
minor  portion  of  an  issue  under  section 
148(e); 

(iv)  Reasonably  required  reserve  or 
replacement  fund.  Determining  the 
portion  of  an  issue  eligible  for 
investment  in  higher  yielding 
investments  as  part  of  a  reasonably 
required  reserve  fund  under  section 
148(d);  and 

(v)  Effective  date.  Applying  the 
provisions  of  §  1.148-ll(b)  (relating  to 
elective  retroactive  application  of 

§§  1.148-1  through  1.148-10  to  certain 
issues). 

(2)  Rules  on  allocations  of 
multipurpose  issues — (i)  In  general. 

This  paragraph  (h)  applies  to  allocations 
of  multipurpose  issues,  including 
allocations  involving  the  refunding 
purposes  of  the  issue.  Except  as 
otherwise  provided  in  this  paragraph 
(h),  proceeds,  investments,  and  bonds  of 
a  multipurpose  issue  may  be  allocated 
among  the  various  separate  purposes  of 
the  issue  using  any  reasonable, 
consistently  applied  allocation  method. 
An  allocation  is  not  reasonable  if  it 
achieves  more  favorable  results  under 
section  148  or  149(d)  than  could  be 
achieved  with  actual  separate  issues.  An 
allocation  under  this  paragraph  (h)  may 
be  made  at  any  time,  but  once  made 
may  not  be  changed. 

(li)  Allocations  involving  certain 
common  costs.  A  ratable  allocation  of 
common  costs  (as  described  in 
paragraph  (h)(3)(ii>of  this  section) 
among  the  separate  purposes  of  the 
multipurpose  issue  is  generally 
reasonable.  If  another  allocation  method 
more  accurately  reflects  the  extent  to 
which  any  separate  purpose  of  a 
multipurpose  issue  enjoys  the  economic 
benefit  or  bears  the  economic  burden  of 
certain  common  costs,  that  allocation 
method  may  be  used. 

(3)  Separate  purposes  of  a 
multipurpose  issue — (i)  In  general. 
Separate  purposes  of  a  multipurpose 
issue  include  refunding  a  separate  prior 
issue,  financing  a  separate  purpose 
investment,  financing  a  construction 
issue  (as  defined  in  §  1.148-7(0),  and 
any  clearly  discrete  governmental 
purpose  reasonably  expected  to  be 
financed  by  that  issue.  In  general,  all 
integrated  or  functionally  related  capital 
projects  that  qualify  for  the  same  initial 
temporary  period  under  §  1.148-2(e)(2) 
are  treated  as  having  a  single 
governmental  purpose.  The  separate 
purposes  of  a  refunding  issue  include 
the  separate  purposes  of  the  prior  issue. 


if  any.  Separate  piirposes  may  be  treated 
as  a  single  purpose  if  the  proceeds  used 
to  finance  those  purposes  are  eligible  for 
the  same  initial  temporary  period  imder 
section  148(c).  For  example,  the  use  of 
proceeds  of  a  multipurpose  issue  to 
finance  separate  qualified  mortgage 
lotms  may  be  treated  as  a  single 
purpose. 

(ii)  Financing  common  costs. 

Common  costs  of  a  multipurpose  issue 
are  not  separate  purposes.  Common 
costs  include  issuance  costs,  accrued 
interest,  capitalized  interest  on  the 
issue,  a  reserve  or  replacement  fund, 
qualified  guarantee  fees,  and  similar 
costs  properly  allocable  to  the  separate 
pu^oses  of  the  issue. 

(iii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (h)(3). 

Example.  On  January  1, 1994,  Housing 
Authority  of  State  A  issues  a  $10  million 
issue  (the  1994  issue)  at  an  interest  rate  of  10 
percent  to  finance  qualified  mortgage  loans 
for  owner-occupied  residences  under  section 
143.  During  1994,  A  originates  $5  million  in 
qualified  mortgage  loans  at  an  interest  rate  of 
10  percent.  In  1995,  the  market  interest  rates 
for  housing  loans  falls  to  8  percent  and  A  is 
unable  to  originate  further  loans  from  the 
1994  issue.  On  January  1, 1996,  A  issues  a 
$5  million  issue  (the  1996  issue)  at  an 
interest  rate  of  6  percent  to  refund  partially 
the  1994  issue.  Under  paragraph  (h)  of  this 
section,  A  treats  the  portion  of  the  1994  issue 
used  to  originate  $5  million  in  loans  as  a 
separate  issue  comprised  of  that  group  of 
purpose  investments.  A  allocates  those 
purpose  investments,  representing  those  loans 
to  that  separate  unrefunded  portion  of  the 
issue.  In  addition,  A  treats  the  unoriginated 
portion  of  the  1994  issue  as  a  separate  issue 
and  allocates  the  nonpurpose  investments, 
representing  the  unoriginated  proceeds  of  the 
1994  issue  to  the  refunded  portion  of  the 
issue.  Thus,  when  proceeds  of  the  1996  issue 
are  used  to  pay  principal  on  the  refunded 
portion  of  the  1994  issue  that  is  treated  as  a 
separate  issue  under  paragraph  (h)  of  this 
section,  only  the  portion  of  the  1994  issue 
representing  unoriginated  loan  hinds 
invested  in  nonpurpose  investments  transfer 
to  become  transferred  proceeds  of  the  1996 
issue. 

(4)  Allocations  of  bonds  of  a 
multipurpose  issue — (i)  Reasonable 
allocation  of  bonds  to  portions  of  issue. 
Afier  reasonable  adjustment  of  the  issue 
price  of  a  multipurpose  issue  to  account 
for  common  costs,  the  portion  of  the 
bonds  of  a  multipurpose  issue  allocated 
to  a  separate  purpose  must  have  an 
issue  price  that  bears  the  same  ratio  to 
the  aggregate  issue  price  of  the 
multipurpose  issue  as  the  portion  of  the 
sale  proceeds  of  the  multipurpose  issue 
used  for  that  separate  purpose  bears  to 
the  aggregate  sale  proceeds  of  the 
multipurpose  issue.  For  a  refunding 
issue  used  to  refund  two  or  more  prior 


issues,  the  portion  of  the  sales  proceeds 
allocated  to  the  refunding  of  a  separate 
prior  issue  is  based  on  the  present  value 
of  the  refunded  debt  service  on  that 
prior  issue,  using  the  yield  on 
investments  in  the  re^nding  escrow 
allocable  to  the  entire  refunding  issue  as 
the  discoimt  rate. 

(ii)  Safe  harbor  for  pro  rata  allocation 
method  for  bonds.  The  use  of  the 
relative  amount  of  sales  proceeds  used 
for  each  separate  purpose  to  ratably 
allocate  each  bond  or  a  ratable  number 
of  substantially  identical  whole  bonds  is 
a  reasonable  method  for  allocating 
bonds  of  a  multipurpose  issue. 

(iii)  Safe  harbor  for  allocations  of 
bonds  used  to  finance  separate  purpose 
investments.  An  allocation  of  a  portion 
of  the  bonds  of  a  multipurpose  issue  to 
a  particular  purpose  investment  is 
generally  reasonable  if  that  purpose 
investment  has  principal  and  interest 
payments  that  reasonably  coincide  in 
time  and  amount  to  principal  and 
interest  payments  on  the  bonds 
allocated  to  that  purpose  investment. 

(iv)  Rounding  of  bond  allocations  to 
next  whole  bond  denomination 
permitted.  An  allocation  that  rounds 
each  resulting  fiactional  bond  up  or 
down  to  the  next  integral  multiple  of  a 
permitted  denomination  of  bonds  of  that 
issue  not  in  excess  of  $100,000  does  not 
prevent  the  allocation  from  satisfying 
this  paragraph  (h)(4). 

(vj  Restrictions  on  allocations  of 
bonds  to  refunding  purposes.  For  each 
portion  of  a  multipurpose  issue  that  is 
used  to  refund  a  separate  prior  issue,  a 
method  of  allocating  bonds  of  that  issue 
is  reasonable  under  this  paragraph  (h) 
only  if,  in  addition  to  the  requirements 
of  paragraphs  (h)(1)  and  (h)(2)  of  this 
section,  the  portion  of  the  bonds 
allocated  to  the  refunding  of  that  prior 
issue — 

(A)  Results  from  a  pro  rata  allocation 
under  paragraph  (h)(4)(ii)  of  this 
section; 

(B)  Reflects  aggregate  principal  and 
interest  payable  in  each  bond  year  that 
is  less  than,  equal  to.  or  proportionate 
to,  the  aggregate  principal  and  interest 
payable  on  the  prior  issue  in  each  bond 
year; 

(C)  Results  from  an  allocation  of  all 
the  bonds  of  the  entire  multipurpose 
issue  in  proportion  to  the  remaining 
weighted  average  economic  life  of  the 
capital  projects  financed  or  refinanced 
by  the  issue,  determined  in  the  same 
manner  as  under  section  147(b);  or 

(D)  Results  fi-om  another  reasonable 
allocation  method,  but  only  to  the 
extent  that  the  application  of  the 
allocation  methods  provided  in  this 
paragraph  (h)(4)(v)  is  not  permitted 
under  state  law  restrictions  applicable 
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to  the  bonds,  reasonable  terms  of  bonds 
issued  before,  or  subject  to  a  master 
indenture  that  became  effective  prior  to. 
July  1. 1993.  or  other  similar  restrictions 
or  circumstances.  This  paragraph 
(h)(4)(v)(D)  shall  be  strictly  construed 
and  U  available  only  if  it  does  not  result 
in  a  greater  burden  on  the  market  for 
tax-exempt  bonds  than  would  occur 
using  one  of  the  other  allocation 
methods  provided  in  this  paragraph 
(h)(4)(v).  (See  also  §  1.148-ll(c)(2).) 

(S)  Limitation  on  multi-generation 
allocations.  This  paragraph  (h)  does  not 
apply  to  allocations  of  a  multipurpose 
refunded  i.ssue  unless  that  refunded 
issue  is  refunded  directly  by  an  issue  to 
which  this  paragraph  (h)  applies.  For 
example,  if  a  1994  issue  refunds  a  1984 
multipurpose  issue,  which  in  turn 
refunded  a  1980  multipurpose  issue, 
this  paragraph  (h)  applies  to  allocations 
of  the  1984  issue  for  purposes  of 
allocatii>g  the  refunding  purposes  of  the 
1994  issue,  but  does  not  permit 
allocations  of  the  1980  issue. 

(1)  Operating  rules  for  separation  of 
prior  issue  into  refunded  and 
unrefunded  portions — (1)  In  general.  For 
purposes  of  paragraph  (h)(3)(i)  of  this 
section,  the  separate  purposes  of  a  prior 
issue  include  the  refunded  and 
unrefunded  portions  of  the  prior  issue. 
Thus,  the  reninded  and  xinrefunded 
portions  are  treated  as  separate  issues 
under  paragraph  (h)(1)  of  this  section. 
Those  separate  issxies  must  satisfy  the 
requirements  of  paragraphs  (h)  and  (i)  of 
this  section.  The  refunded  portion  of  the 
bonds  of  a  prior  issue  is  based  on  a 
fraction  the  numerator  of  which  is  the 
principal  amoimt  of  the  prior  issue  to  be 
paid  with  proceeds  of  the  refunding 
issue  and  the  denominator  of  which  is 
the  outstanding  principal  amount  of  the 
bonds  of  the  prior  issue,  each 
determined  as  of  the  issue  date  of  the 
refunding  issue.  (See  also  paragraph 
(b)(2)  of  this  sectiem.) 

(2)  Allocations  of  proceeds  and 
investmaits  in  a  partial  refunding.  As  of 
the  issue  date  of  a  partial  refunding 
issue  under  this  paragraph  (i),  unspent 
proceeds  of  the  prior  issue  are  allocated 
ratably  between  the  refunded  and 
unrefunded  portions  of  the  prior  issue 
and  the  investments  allocable  to  those 
unspent  proceeds  are  allocated  in  the 
manner  required  for  the  allocation  of 
investments  to  transferred  proceeds 
under  paragraph  (c)(l)(ii)  of  this  section. 

(3)  References  to  prior  issue.  If  the 
refunded  and  unreiunded  portions  of  a 
prior  issue  are  treated  as  separate  issues 
\mder  this  paragraph  (ih  thra.  except  to 
the  extent  that  the  context  clearly 
requires  otherwise  (e.g..  references  to 
the  aggregate  prior  issue  in  the  mixed 
escrow  rule  in  paragraph  (c)(2)  of  this 


section),  all  references  in  this  section  to 
a  prior  issue  refer  only  to  the  refunded 
pK>rtion  of  that  prior  issue. 

i  1.148-10  Anti-abuse  rules  and  authority 
of  Commiaalonar. 

(a)  Abusive  arbitrage  device — (1)  In 
general.  Bonds  of  an  issue  are  arbitrage 
bonds  under  section  148  if  an  abusive 
arbitrage  device  under  paragraph  (a)(2) 
of  this  section  is  used  in  connection 
with  the  issue.  This  paragraph  (a)  is  to 
be  applied  and  interpreted  broadly  to 
carry  out  the  purposes  of  section  148,  as 
further  described  in  §1.148-0.  Except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section,  any  action  that  is  expressly 
permitted  by  section  148  or  §§  1.148-1 
through  1.148-11  is  not  an  abusive 
arbitrage  device  (e.g.,  investment  in 
higher  yielding  investments  during  a 
permitted  temporary  period  under 
section  148(c)). 

(2)  Abusive  arbitrage  device  defined. 
Any  action  is  an  abusive  arbitrage 
device  if  the  action  has  the  effect  of — 

(i)  Enabling  the  issuer  to  exploit  the 
difference  between  tax-exempt  and 
taxable  interest  rates  to  obtain  a  material 
financial  advantage;  and 

(ii)  Overburdening  the  tax-exempt 
bond  market. 

(3)  Exploitation  of  tax-exempt  interest 
rates.  An  action  may  exploit  tax-exempt 
interest  rates  under  paragraph  (a)(2)  of 
this  section  as  a  result  of  an  investment 
of  any  portion  of  the  gross  proceeds  of 
an  issue  over  any  period  of  time, 
notwithstanding  that,  in  the  aggregate, 
the  gross  process  of  the  issue  are  not 
invested  in  higher  yielding  investments 
over  the  term  of  the  issue. 

(4)  Overburdening  the  tax-exempt 
market.  An  action  overburdens  the  tax- 
exempt  bond  market  under  paragraph 
(a)(2)(ii)  of  this  section  if  it  results  in 
issuing  more  bonds,  issuing  bonds 
earlier,  or  allowing  bonds  to  remain 
outstanding  longer  than  is  otherwise 
reasonably  necessary  to  accomplish  the 
governmental  purposes  of  the  bonds, 
based  on  all  the  fects  and 
circumstances.  Whether  an  action  is 
reasonably  necessary  to  accomplish  the 
governmental  purposes  of  the  bonds 
depends  on  whether  the  primary 
purpose  of  the  transaction  is  a  bona  fide 
governmental  purpose  (e.g.,  an  issue  of 
refunding  bonds  to  achieve  a  debt 
service  restructuring  that  would  be 
issued  independent  of  any  arbitrage 
benefit).  An  important  factor  bearing  on 
this  determination  is  whether  the  action 
would  reasonably  be  taken  to 
accomplish  the  governmental  purpose 
of  the  issue  if  the  interest  on  the  issue 
were  not  excludable  from  gross  income 
under  section  103(a)  (assuming  that  the 
hypothetical  taxable  interest  rate  would 


be  the  same  as  the  actual  tax-exempt 
interest  rate).  Factors  evidencing  an 
overissuance  include  the  issuance  of  an 
issue  the  proceeds  of  which  are 
reasonably  expected  to  exceed  by  more 
than  a  minor  p>ortion  the  amount 
necessary  to  accomplish  the 
governmental  purposes  of  the  issue,  or 
an  issue  the  proceeds  of  which  are,  in 
fact,  substantially  in  excess  of  the 
amount  of  sale  proceeds  allocated  to 
expenditures  for  the  governmental 
purposes  of  the  issue.  One  factor 
evidencing  an  early  issuance  is  the 
issuance  of  bonds  that  do  not  qualify  for 
a  temporary  period  under  §  1.148- 
2(e)(2),  (e)(3),  or  (e)(4).  One  factor 
evidencing  that  bonds  may  remain 
outstanding  longer  than  necessary  is  a 
term  that  exceeds  the  safe  harbors 
against  the  creation  of  replacement 
proceeds  under  §  1.148-l(c)(4)(i)(B). 
These  factors  may  be  outweighed  by 
other  factors,  however,  such  as  bona 
fide  cost  underruns  or  long-term 
financial  distress. 

(b)  Consequences  of  overburdening 
the  tax-exempt  bond  market — (1)  In 
general.  An  issue  that  overburdens  the 
tax-exempt  bond  market  (within  the 
meaning  of  paragraph  (a)(4)  of  this 
section)  is  subject  to  the  following 
special  limitations — 

(1)  Special  yield  restriction. 
Investments  are  subject  to  the  definition 
of  materially  higher  yield  under 

§  1.148-2(d)  that  is  equal  to  one- 
thousandth  of  1  percent.  In  addition, 
each  investment  is  treated  as  a  separate 
class  of  investments  under  §  1.148— 
5(b)(2)(ii),  the  yield  on  which  may  not 
be  blended  wi^  that  qf  other 
investments. 

(ii)  Certain  regulatory  provisions 
inapplicable.  The  provisions  of  §  1.148- 
5(c)  (relating  to  yield  reduction 
payments)  and  §  1.148-5(e)  (2)  and  (3) 
(relating  to  recovery  of  qualified 
administrative  costs)  do  not  apply. 

(iii)  Restrictive  expenditure  rule. 
Proceeds  are  not  allocated  to 
expenditures  unless  the  proceeds-spent- 
last  rule  under  §  1.148-6(d)(3)(i)  is 
satisfied,  applied  by  treating  those 
proceeds  as  proceeds  to  be  used  for 
restricted  working  capital  expenditures. 
For  this  purpose,  available  amount 
includes  a  reasonable  working  capital 
reserve  as  defined  in  §  1.148- 
6(d)(3)(iii)(B). 

(2)  Application.  The  provisions  of  this 
paragraph  (b)  only  apply  to  the  portion 
of  the  issue  that  overburdens  the  market 
for  tax-exempt  bonds,  except  that,  for  an 
issue  that  is  reasonably  expected  as  of 
the  issue  date  to  overburden  the  market, 
these  provisions  apply  to  all  of  the  gross 
proceeds  of  the  issue. 


Federal  Register  /  Vol.  58.  No.  116  /  Fdday.  June  18,  1993  /  Rules  and  Regulations 


33545 


(c)  Anti-abuse  rules  on  excess  gross 
proceeds  of  advance  refunding  issues — 

(1)  In  general.  Except  as  otherwise 
provided  in  this  paragraph  (c),  an 
abusive  arbitrage  device  is  used  and 
bonds  of  an  ad>^ce  refunding  issue  are 
arbitrage  bonds  if  the  issue  has  excess 
gross  proceeds. 

(2)  Definition  of  excess  gross 
proceeds.  Excess  gross  proceeds  means 
all  gross  proceeds  of  an  advance 
refunding  issue  that  exceed  an  amoimt 

'  equal  to  1  percent  of  sale  proceeds  of 
the  issue,  other  than  gross  proceeds 
allocable  to — 

(i)  Payment  of  principal,  interest,  or 
call  premium  on  the  prior  issue; 

(ii)  Payment  of  pre-issuance  accrued 
interest  on  the  re^nding  issiie,  and 
interest  on  the  refunding  issue  that 
accrues  for  a  period  up  to  the 
completion  date  of  any  capital  project 
for  which  the  prior  issue  was  issued, 
plus  one  year, 

(iii)  A  reasonably  required  reserve  or 
replacement  fund  for  the  refunding 
issue  or  investment  proceeds  of  such  a 
fund; 

(iv)  Payment  of  costs  of  issuance  of 
the  refunding  issue; 

(v)  Pa3rment  of  administrative  costs 
allocable  to  repaying  the  prior  issue, 
carrying  and  repaying  the  refunding 
issue,  or  investments  of  the  refunding 
issue; 

(vi)  Transferred  proceeds  allocable  to 
expenditures  for  the  governmental 
purpose  of  the  prior  issue; 

(vii)  Interest  on  piupose  investments; 

(viii)  Replacement  proceeds  in  a 

sinking  fund  for  the  refunding  issue; 
and 

(ix)  Qualified  guarantee  fees  for  the 
refunding  issue  or  the  prior  issue. 

(3)  Special  treatment  of  transferred 
proceeds.  For  purposes  of  this 
paragraph  (c),  all  unspent  proceeds  of 
the  pricH'  issue  as  of  the  issue  date  of  the 
refunding  issue  are  treated  as 
transferred  proceeds  of  the  advance 
refunding  issue. 

(4)  Special  rule  for  crossover 
refundings.  An  advance  refunding  issue 
is  not  an  issue  of  arbitrage  bonds  under 
this  paragraph  (c)  if  all  excess  gross 
proceeds  of  the  refunding  issue  are  used 
to  pay  interest  that  accrues  on  the 
rehmding  issue  before  the  prior  issue  is 
discharged,  and  no  gross  proceeds  of 
any  refunding  issue  are  used-to  pay 
interest  on  the  prior  issue  or  to  replace 
funds  used  directly  or  indirectly  to  pay 
such  interest  (other  than  transferred 
proceeds  used  to  pay  interest  on  the 
prior  issue  that  accrues  for  a  period  up 
to  the  completion  date  of  the  project  for 
which  the  prior  issue  was  issued,  plus 
one  year,  or  proceeds  used  to  pay 


principal  that  is  attributable  to  afxrued 
original  issue  discount). 

(5)  Special  rule  for  gross  refundings. 
This  paragraph  (c)(5)  applies  if  an 
advance  refunding  issue  (the  series  B 
issue)  is  used  tog^er  with  one  or  more 
other  advance  refunding  issues  (the 
series  A  issues)  in  a  cjoss  refunding  of 
a  prior  issue,  but  only  if  the  use  of  a 
gross  refunding  method  is  required 
under  bond  documents  that  were 
effective  prior  to  November  6, 1992. 
These  advance  rounding  issues  are  not 
arbitrage  boiuis  under  this  paragraph  (c) 
if — 

(i)  All  excess  gross  proceeds  of  the 
series  B  issue  and  each  series  A  issue 
are  investment  proceeds  used  to  pay 
principal  and  interest  on  the  series  B 
issue; 

(ii)  At  least  99  percent  of  all  principal 
and  interest  on  the  series  B  issue  is  paid 
with  proceeds  of  the  series  B  and  series 
A  issues  or  with  the  earnings  on  other 
amounts  in  the  refunding  escrow  for  the 
prior  issue*, 

(iii)  The  series  B  issue  is  discharged 
not  later  than  the  prior  issue;  and 

(iv)  As  of  any  date,  the  amount  of 
gross  proceeds  of  the  series  B  issue 
allocated, to  expenditures  does  not 
exceed  the  aggregate  amount  of 
expenditures  before  that  date  for 
principal  and  interest  on  the  series  B 
issue,  and  administrative  costs  of 
carrying  and  repaying  the  seipes  B  issue, 
or  of  investments  of  the  series  B  issue. 

(d)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  I.  Mortgage  sale.  In  1982,  City 
issued  its  revenue  issue  (the  1982  issue)  and 
lent  the  proceeds  to  Developer  to  finance  a 
low-income  housing  project  under  former 
section  103(b)(4KA)  of  the  1954  Code,  In 
1994,  Developer  encounters  financial 
difficulties  and  negotiates  with  City  to  refund 
the  1982  issue.  City  issues  $10  million  in 
principal  amount  of  its  8  percent  bonds  (the 
1994  issue).  City  lends  the  proceeds  of  the 
1994  issue  to  Developer.  To  evidence 
Developer’s  obligation  to  repay  that  loan. 
Developer,  as  obligor,  issues  a  note  to  City 
(the  City  note).  Bank  agrees  to  provide 
Developer  with  a  , direct-pay  letter  of  credit 
pursuant  to  which  Bank  will  make  all 
payments  to  the  trustee  for  the  1994  issue 
necessary  to  meet  Developer's  obligations 
under  the  City  note.  Developer  pays  Bank  a 
fee  for  the  issuance  of  the  letter  of  credit  and 
issues  a  note  to  Bank  (the  Bank  noteX  The 
Bank  note  is  secured  by  a  mortgage  on  the 
housing  project  and  is  guarantee  by  FHA. 
The  Bank  note  and  the  1982  issue  have 
different  prepayment  terms.  The  City  does 
not  reasonably  expect  to  treat  prepayments  of 
the  Bank  note  as  gross  proceeds  of  tj^  1982 
issue.  At  the  same  time  or  pursuant  to  a 
series  of  related  transactions.  Bank  sells  the 
Bank  note  to  Investor  for  $9.5  million.  Bank 
invests  these  monies  together  with  its  other 


funds.  In  substance,  the  transaction  is  a  knn 
by  City  to  Bank,  under  which  Bank  enters 
into  a  series  of  transactions  that,  in  eSect. 
result  in  Bank  retaining  $9.5  million  in 
amounts  treated  as  proceeds  of  the  1904 
issue.  Those  amounts  are  invested  in 
materially  higher  yielding  investments  that 
provide  fimds  sufficient  to  equal  or  exceed 
the  Bank's  liability  under  the  letter  of  credit 
Alternatively,  the  letter  of  credit  is 
investment  property  In  a  sinking  fund  for  the 
1994  issue  provided  by  Developer,  a 
substantial  beneficiary  of  the  finnnring 
Because,  in  substance.  Developer  acquires 
the  $10  million  principal  amount  letter  erf 
credit  for  a  fair  market  value  purchase  price 
of  $9.5  million,  the  letter  of  credit  is  a 
materially  higher  yielding  Investment 
Neither  result  would  change  if  Developer’s 
obligation  imder  the  Bank  note  is  contingent 
on  Bank  performing  its  obligatioo  under  the 
letter  of  credit  Each  characterization  causes 
the  bonds  to  be  arbitrage  bonds. 

Example  2.  Bonds  outstanding  longer  than 
necessary  for  yield-blending  device,  (i) 

Longer  bond  maturity  to  create  sinking  fund. 
In  1994,  Authority  issues  an  advance 
refunding  issue  (the  refunding  issue)  to 
refund  a  1982  prior  issue  (the  prior  issue). 
Under  current  market  conditions.  Authority 
will  have  to  invest  the  refunding  escrow  at 
a  yield  significantly  below  the  yield  on  the 
refunding  issue.  Authority  issues  its 
refunding  issue  with  a  longer  weighted 
average  maturity  than  otherwise  necessary 
primarily  for  the  purpose  of  creating  a 
sinking  fond  for  the  refunding  issue  that  will 
be  invested  in  a  guaranteed  investment 
contract  The  weighted  average  maturity  of 
the  refunding  issue  is  less  thw  120  percent 
of  the  remaining  average  economic  life  of  the 
facilities  financed  with  the  proceeds  of  the 
prior  issue.  The  guaranteed  Investment 
contract  has  a  yield  that  is  higher  than  the 
yield  on  the  refunding  issue.  The  yield  on  the 
refunding  escrow  blended  with  the  yield  on 
the  guaranteed  investment  contract  does  not 
exceed  the  yield  on  the  issue.  The  refunding 
issue  uses  an  abusive  arbitrage  device  and 
the  bonds  of  the  issue  are  arbitrage  bonds 
under  section  148(a). 

(ii)  Refunding  of  noncallable  bonds.  'The 
facts  are  the  same  as  in  paragraph  (i)  of  this 
Example  2  except  that  instead  of  structuring 
the  refunding  issue  to  enable  it  to  take 
advantage  of  sinking  fund  investments. 
Authority  will  also  refund  other  long-term, 
non-call^le  bonds  in  the  same  refunding 
issue.  There  are  no  savings  attributable  to  the 
refunding  of  the  non-callable  bonds  (e.g..  a 
low-to-high  refunding).  The  Authority  invests 
the  portion  of  the  proceeds  of  the  reflmding 
issue  allocable  to  the  refunding  of  the  non- 
callable  bonds  in  the  refunding  escrow  at  a 
yield  that  is  higher  than  the  yield  on  the 
refunding  issue,  based  on  the  relatively  long 
escrow  period  for  this  portion  of  the 
refunding  The  Authority  invests  the  other 
portion  of  the  proceeds  of  the  refunding  issue 
in  the  refunding  escrow  at  a  yield  lower  than 
the  yield  on  the  refunding  issue.  The  blended 
yield  on  all  the  Investments  in  the  refunding 
escrow  for  the  prior  issues  doss  not  exceed 
the  yield  on  the  refunding  issue.  The  portion 
of  the  refimding  issue  used  to  refund  the 
noncallable  bonds,  however,  was  not 
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otherwise  necessary  and  was  issued 
primarily  to  exploit  the  difference  between 
taxable  and  tax-exempt  rates  for  that  long 
portion  of  the  refunding  escrow  to  minimize 
the  effect  of  lower  yielding  investments  in 
the  other  portion  of  the  escrow.  The 
refunding  issue  uses  an  abusive  arbitrage 
device  and  the  bonds  of  the  issue  are 
arbitrage  bonds. 

(iii)  Governmental  purpose.  In  paragraphs 

(i)  and  (ii)  of  this  Example  2,  the  existence 
of  a  governmental  purpose  for  the  described 
financing  structures  would  not  change  the 
conclusions  unless  Authority  clearly 
established  that  the  primary  purpose  for  the 
use  of  the  particular  structure  was  a  bona  fide 
governmental  purpose.  The  fact  that  each 
financing  structxire  had  the  effect  of 
eliminating  significant  amounts  of  negative 
arbitrage  is  strong  evidence  of  a  primary 
purpose  that  is  not  a  bona  fide  governmental 
purpose.  Moreover,  in  paragraph  (i)  of  this 
Example  2,  the  struchuo  of  the  refunding 
issue  coupled  with  the  acquisition  of  the 
guaranteed  investment  contract  to  lock  in  the 
investment  yield  associated  with  the 
structure  is  strong  evidence  of  a  primary 
piupose  that  is  not  a  bona  fide  governmental 
purpose. 

Example  3.  Window  refunding,  (i) 

Authority  issues  its  1994  refunding  issue  to 
refund  a  portion  of  the  principal  and  interest 
on  its  outstanding  1985  issue.  The  1994 
refunding  issue  is  structured  using  zero- 
coupon  bonds  that  pay  no  interest  or 
principal  for  the  5-year  period  following  the 
issue  date.  The  proceeds  of  the  1994 
refunding  issue  are  deposited  in  a  refunding 
escrow  to  be  used  to  pay  only  the  interest 
requirements  of  the  refunded  portion  of  the 
1985  issue.  Authority  enters  into  a 
guaranteed  investment  contract  with  a 
financial  institution,  G,  under  which  G  agrees 
to  provide  a  guaranteed  yield  on  revenues 
invested  by  Authority  during  the  5-year 
period  following  the  issue  date.  The 
guaranteed  investment  contract  has  a  yield 
&at  is  no  higher  than  the  yield  on  the 
refunding  issue.  The  revenues  to  be  invested 
under  this  guaranteed  investment  contract 
consist  of  the  amounts  that  Authority 
otherwise  would  have  used  to  pay  principal 
and  interest  on  the  1994  refunding  issue.  The 
guaranteed  investment  contract  is  structured 
to  generate  receipts  at  times  and  in  amounts 
sufficient  to  pay  the  principal  and 
redemption  requirements  of  the  refunded 
portion  of  the  1985  issue.  A  principal 
purpose  of  these  transactions  is  to  avoid 
transferred  proceeds.  Authority  will  continue 
to  invest  the  unspent  proceeds  of  the  1985 
issue  that  are  on  deposit  in  a  refunding 
escrow  for  its  1982  issue  at  a  yield  equal  to 
the  yield  on  the  1985  issue  and  will  not 
otherwise  treat  those  unspent  proceeds  as 
transferred  proceeds  of  the  1994  refunding 
issue.  The  1994  refunding  issue  is  an  issue 
of  arbitrage  bonds  since  those  bonds  involve 
a  transaction  or  series  of  transactions  that 
overburdens  the  market  by  leaving  bonds 
outstanding  longer  than  is  necessary  to 
obtain  a  material  financial  advantage  based 
on  arbitrage.  Specifically,  Authority  has 
structured  the  1994  refunding  issue  to  make 
available  for  the  refunding  of  the  1985  issue 
replacement  proceeds  rather  than  proceeds 


so  that  the  unspent  proceeds  of  the  1985 
issue  will  not  become  transferred  proceeds  of 
the  1994  refunding  issue. 

(ii)  The  result  would  be  the  same  in  each 
of  the  following  circumstances: 

(A)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  3  except  that  Authority 
does  not  enter  into  the  guaranteed 
investment  contract  but  instead,  as  of  the 
issue  date  of  the  1994  refunding  issue, 
reasonably  expects  that  the  released  revenues 
will  be  available  for  investment  until  used  to 
pay  principal  and  interest  on  the  1985  issue. 

(B)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  3  except  that  there  are  no 
unspent  proceeds  of  the  1985  issue  and 
Authority  invests  the  released  revenues  at  a 
yield  materially  higher  than  the  yield  on  the 
1994  issue. 

(C)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  3  except  that  Authority 
uses  the  proceeds  of  the  1994  issue  for 
capital  projects  instead  of  to  refund  a  portion 
of  the  1985  issue. 

Example  4.  Sale  of  conduit  loan.  On 
January  1, 1994,  Authority  issues  a  conduit 
financing  issue  (the  1994  conduit  financing 
issue]  and  uses  the  proceeds  to  purchase 
from  City,  an  unrelated  party,  a  tax-exempt 
bond  of  City  (the  City  note).  The  proceeds  of 
the  1994  conduit  financing  issue  are  to  be 
used  to  advance  refund  a  prior  conduit 
financing  issue  that  was  issued  in  1988  and 
used  to  make  a  loan  to  City.  The  1994 
conduit  financing  issue  and  the  City  note 
each  have  a  yield  of  8  percent  on  January  1, 
1994.  On  June  30, 1996,  interest  rates  have 
decreased  and  Authority  sells  the  City  note 
to  D,  a  person  unrelated  to  either  City  or 
Authority.  Based  on  the  sale  price  of  the  City 
note  and  treating  June  30, 1996  as  the  issue 
date  of  the  City  note,  the  City  note  has  a  6 
percent  yield.  Authority  deposits  the 
proceeds  of  the  sale  of  the  City  note  into  an 
escrow  to  redeem  the  bonds  of  the  1994 
conduit  financing  issue  on  January  1,  2001. 
The  escrow  is  invested  in  nonpurpose 
investments  having  a  yield  of  8  percent.  For 
purposes  of  section  149(d),  City  and 
Authority  are  related  parties  and,  therefore, 
the  issue  date  of  the  City  note  is  treated  as 
being  June  30, 1996,  Thus,  the  City  note  is 
an  advance  refunding  of  Authority’s  1994 
conduit  financing  issue.  Interest  on  the  City 
note  is  not  exempt  from  Federal  income  tax 
from  the  date  it  is  sold  to  D  under  section 
149(d),  because,  by  investing  the  escrow 
investments  at  a  yield  of  8  percent  instead  of 
a  yield  not  materially  higher  than  6  percent, 
the  sale  of  the  City  note  employs  a  device  to 
obtain  a  material  financial  advantage,  based 
on  arbitrage,  apart  from  the  savings 
attributable  to  lower  interest  rates.  In 
addition,  the  City  note  is  not  a  tax-exempt 
bond  because  the  note  is  the  second  advance 
refunding  of  the  original  bond  under  section 
149(d)(3).  The  Qty  note  also  employs  an 
abusive  arbitrage  device  and  is  an  arbitrage 
bond  under  section  148. 

Example  5.  Re-refunding,  (i)  On  January  1 , 
1984,  City  issues  a  tax-exempt  issue  (the 
1984  issue)  to  finance  the  cost  of  constructing 
a  prison.  The  1984  issue  has  a  7  percent  yield 
and  a  30-year  maturity.  The  1984  issue  is 
callable  at  any  time  on  or  after  January  1, 
1994.  On  January  1, 1990,  City  issues  a 


refunding  issue  (the  1990  issue)  to  advance 
refund  the  1984  issue.  The  1990  issue  has  an 
8  percent  yield  and  a  30-year  maturity.  The 
1990  issue  is  callable  at  any  time  on  or  after 
January  1,  2000.  The  proceeds  of  the  1990 
issue  are  invested  at  an  8  percent  yield  in  a 
refunding  escrow  for  the  1984  issue  (the 
original  1984  escrow)  in  a  manner  sufficient 
to  pay  debt  service  on  the  1984  issue  until 
maturity  (i.e.,  an  escrow  to  maturity).  On 
January  1, 1994,  City  issues  a  refunding  issue 
(the  1994  issue).  The  1994  issue  has  a  6 
percent  yield  and  a  30-year  maturity.  City 
does  not  invest  the  proceeds  of  the  1994 
issue  in  a  refunding  escrow  for  the  1990  issue 
in  a  manner  sufficient  to  pay  a  portion  of  the 
debt  service  until,  and  redeem  a  portion  of 
that  issue  on,  January  1,  2000.  Instead,  City 
invests  those  proceeds  at  a  6  percent  yield  in 
a  new  refunding  escrow  for  a  portion  of  the 
1984  issue  (the  new  1984  escrow)  in  a 
manner  sufficient  to  pay  debt  service  on  a 
portion  of  the  1984  issue  until  maturity.  City 
also  liquidates  the  investments  allocable  to 
the  proceeds  of  the  1990  issue  held  in  the 
original  1984  escrow  and  reinvests  those 
proceeds  in  an  escrow  to  pay  a  portion  of  the 
debt  service  on  the  1990  issue  itself  until, 
and  redeem  a  portion  of  that  issue  on, 

January  1,  2000  (the  1990  escrow).  The  1994 
bonds  are  arbitrage  bonds  and  employ  an 
abusive  device  under  section  149(d)(4). 
Although,  in  form,  the  proceeds  of  the  1994 
issue  are  used  to  pay  principal  on  the  1984 
issue,  this  accounting  for  the  use  of  the 
proceeds  of  the  1994  issue  is  an 
unreasonable,  inconsistent  accounting 
method  under  §  1.148-6(a).  Moreover,  since 
the  proceeds  of  the  1990  issue  were  set  aside 
in  an  escrow  to  be  used  to  retire  the  1984 
issue,  the  use  of  proceeds  of  the  1994  issue 
for  that  same  purpose  involves  a  replacement 
of  funds  invested  in  higher  yielding 
investments  under  section  148(a)(2).  Thus, 
using  a  reasonable,  consistent  accounting 
method  and  giving  effect  to  the  substance  of 
the  transaction,  the  proceeds  of  the  1994 
issue  are  treated  as  used  to  refund  the  1990 
issue  and  are  allocable  to  the  1990  escrow. 
The  proceeds  of  the  1990  issue  are  treated  as 
used  to  refund  the  1984  issue  and  are 
allocable  to  the  investments  in  the  new  1984 
escrow.  The  proceeds  of  the  1990  issue 
allocable  to  the  nonpurpose  investments  in 
the  new  1984  escrow  become  transferred 
proceeds  of  the  1994  issue  as  principal  is 
paid  on  the  1990  issue  firom  amounts  on 
deposit  in  the  1990  escrow.  As  a  result,  the 
yield  on  nonpurpose  investments  allocable  tu 
the  1994  issue  is  materially  higher  than  the 
yield  on  the  1994  issue,  causing  the  bonds  of 
the  1994  issue  to  be  arbitrage  bonds.  In 
addition,  the  transaction  employs  a  device 
under  section  149(d)(4)  to  obtain  a  material 
financial  advantage  based  on  arbitrage,  other 
than  savings  attributable  to  lower  interest 
rates. 

(ii)  The  following  changes  in  the  facts  do 
not  affect  the  conclusion  that  the  1994  issue 
consists  of  arbitrage  bonds — 

(1)  The  1990  issue  is  a  taxable  issue; 

(2)  The  original  1984  escrow  is  used  to  pay 
the  1994  issue  (rather  than  the  1990  issue); 
or 

(3)  The  1994  issue  is  used  to  retire  the  1984 
issue  within  90  days  of  January  1. 1994. 
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(e)  Authority  of  the  Commissioner  to 
clearly  reflect  the  economic  substance  of 
a  transaction.  If  an  issuer  enters  into  a 
transaction  for  a  principal  purpose  of 
obtaining  a  material  financial  advantage 
based  on  the  difference  between  tax- 
exempt  and  taxable  interest  rates  in  a 
manner  that  is  inconsistent  with  the 
purposes  of  section  148,  the 
Commissioner  may  exercise  her 
discretion  to  depart  horn  the  rules  of 

§  1.148-1  through  §  1.148-11  as 
necessary  to  cleiuly  reflect  the  economic 
substance  of  the  transaction.  For  this 
purpose,  the  Commissioner  may 
recompute  yield  on  an  issue  or  on 
investments,  reallocate  payments  and 
receipts  on  investments,  recompute  the 
rebate  amount  cm  an  issue,  or  otherwise 
adjust  any  item  whatsoever  bearing 
upon  the  investments  and  expenditures 
of  gross  proceeds  of  an  issue. 

(f)  Authority  of  the  Commissioner  to 
require  an  earlier  date  for  payment  of 
rebate.  If  the  Commissicmer  determines 
that  an  issue  is  likely  to  fail  to  meet  the 
requirements  of  §  1.148-3  and  that  a 
failure  to  serve  a  notice  of  demand  for 
payment  on  the  issuer  will  jeopardize 
the  assessment  or  (xillection  of  tax  on 
interest  paid  or  to  be  paid  on  the  issue, 
the  date  that  the  Commissioner  serves 
notice  on  the  issuer  is  treated  as  a 
required  computation  date  for  payment 
of  rebate  for  that  issue. 

(g)  Authority  of  the  Commissioner  to 
waive  regulatory  limitations. 
Notwithstanding  any  specific  provision 
in  §§1.148-1  through  1.148-11,  the 
Commissioner  may  prescribe  extensions 
of  temporary  peric^s,  larger  reasonably 
required  reserve  or  replacement  funds, 
or  consequences  of  failures  or  remedial 
action  under  section  148  in  lieu  of  or  in 
addition  to  other  consequences  of  those 
failures,  or  take  other  action,  if  the 
Commissioner  finds  that  good  faith  or 
other  similar  circumstances  so  warrant, 
consistent  with  the  purposes  of  section 
148. 

§1.148-11  Effective  date*. 

(a)  In  general.  Except  as  otherwise 
provided  in  this  section,  the  provisions 
of  §  1.148-1  through  §  1.148-11  apply  to 
all  issues  issued  after  June  30, 1993. 

(b)  Elective  retroactive  application  in 
whole — (1)  In  general.  Except  as 
otherwise  provided  in  this  section  and 
subject  to  the  applicable  effective  dates 
of  the  corresponding  statutory 
provisions,  an  issuer  may  apply  the 
provisions  of  §  1.148-1  through  §  1.148- 
11  in  whole,  but  not  in  part,  to  any  issue 
that  is  outstanding  on  June  30. 1993, 
and  is  subject  to  section  148(f]  or  to 
.sections  103(c)(6)  or  103A(i)  of  the 
Internal  Revenue  Code  of  1954,  in  lieu 


of  otherwise  applicable  regulations 
under  those  sections. 

(2)  No  elective  retroactive  application 
for  18-month  spending  exception.  The 
provisions  of  §  1.148-7(d)  (relating  to 
the  18-month  spending  exception)  may 
not  be  applied  to  any  issue  issued  on  or 
before  June  30, 1993. 

(c)  Elective  retroactive  application  of 
certain  provisions  and  special  rules — (1) 
In  general.  An  issuer  may  apply  any  of 
the  following  individual  provisions  of 
§  1.148-1  through  §  1.148-11  to 
outstanding  issues  issued  on  or  before 
August  15, 1993,  in  the  indicated 
manner — 

(1)  Certain  commingled  funds.  If 
paragraidi  (a)  of  this  section  applies  to 
an  issue,  and  that  issue  has  a 
commingled  fund  to  which  the 
provisions  of  §  1.148-6(e)(6)  (relating  to 
commingled  reserves)  apply,  that 
provision  may  be  applied  to  all  issues 
secured  by  that  commingled  reserve. 

(ii)  Certain  applications  of  the 
universal  cap.  The  provisions  of 
§  1.148-5(c)(3)(i)(F)  (and  related 
provisions)  may  ^  applied  to  satisfy  the 
requirements  of  section  148  (or 
applicaUe  prior  law)  if  the  application 
of  the  rmiversal  cap  results  in  amounts 
in  a  refunding  escrow  becoming 
replacement  proceeds  of  an  issue  issued 
on  or  before  June  30, 1993. 

(2)  Certain  allocations  of 
multipurpose  issues.  An  allocation  of 
bonds  to  a  refunding  purpose  imder 

§  1.148-9(h)  may  be  adjusted  as 
necessary  to  reflect  allocations  made 
between  May  18, 1992,  and  August  15, 
1993,  in  connection  with  the  issuance  of 
a  refunding  issue  issued  during  that 
period  if  the  allocations  satisfied  the 
corresponding  prior  provision  of 
§  1.148-ll(j)(4)  under  applicable  prior 
regulations. 

(3)  Special  limitation.  The  provisions 
of  §  1.148-9  apply  to  issues  issued 
before  August  15, 1993,  only  if  the 
issuer  in  good  faith  estimates  the 
present  value  savings,  if  any,  associated 
with  the  effect  of  the  application  of  that 
section  on  refunding  escrows,  using  any 
reasonable  accounting  method,  and 
applies  those  savings,  if  any,  to  redeem 
outstanding  tax-exempt  bonds  of  the 
applicable  issue  at  the  earliest  possible 
date  on  which  those  bonds  may  be 
redeemed  or  otherwise  retired.  These 
savings  are  not  reduced  to  take  into 
account  any  administrative  costs 
associated  with  applying  these 
provisions  retroactively. 

(d)  Transition  rule  excepting  certain 
state  guarantee  funds  from  the 
definition  of  replacement  proceeds — (1) 
Certain  perpetual  trust  funds.  A 
guarantee  by  a  fund  created  and 
controlled  by  a  State  and  established 


pursuant  to  its  constitution  does  not 
cause  the  amounts  in  the  fund  to  be 
pledged  funds  treated  as  replacement 
proceeds  if — 

(1)  Substantially  all  of  the  corpus  of 
the  fund  consists  of  nonfinandal  assets, 
revenues  derived  from  these  assets, 
gifts,  and  bequests; 

(ii)  The  corpus  of  the  guarantee  fund 
may  be  invaded  only  to  support 
specifically  designated  essential 
governmental  functions  (designated 
functions)  carried  on  by  political 
subdivisions  with  general  taxing 
powers; 

(iii)  Substantially  all  of  the  avail^le 
income  of  the  fund  is  required  to  be 
applied  annually  to  support  designated 
functions; 

(iv)  The  issue  guaranteed  ccmsists  of 
general  obligations  that  are  not  private 
activity  bonds  substantially  all  of  the 
process  of  which  are  to  be  used  for 
designated  functions; 

(vj  The  fund  satisfied  each  of  the 
requirements  of  paragraphs  (dKlKi) 
through  (d)(lKiii)  of  this  section  on 
August  16, 1986;  and 

(vi)  The  guarantee  is  not  attributable 
to  a  deposit  to  the  fund  made  after  May 
14,  1989,  unless — 

(A)  The  deposit  is  attributable  to  the 
sale  or  other  disposition  of.  fund  assets; 
or 

(B)  Prior  to  the  deposit,  the 
outst6uiding  amoimt  of  the  bonds 
guaranteed  by  the  fund  did  not  exceed 
250  percent  of  the  lower  of  the  cost  or 
fair  market  value  of  the  fund. 

(2)  Permanent  University  Fund. 
Replacement  proceeds  do  not  include 
amounts  allocable  to  investments  of  the 
fund  described  in  section  648  of  Public 
Law  98-369. 

(e)  Transition  rule  regarding  special 
allowance  payments.  Section  1.148- 
5(b)(5)  applies  to  any  bond  issued  after 
January  5, 1990,  except  a  bond  issued 
exclusively  to  refund  a  bond  issued 
before  January  6, 1990,  if  the  amount  of 
the  refunding  bond  does  not  exceed  101 
percent  of  the  amoimt  of  the  refunded 
bond,  and  the  maturity  date  of  the 
refunding  bond  is  not  later  than  the  date 
that  is  17  years  after  the  date  on  which 
the  refunded  bond  was  issued  (or,  in  the 
case  of  a  series  of  refundings,  the  date 
on  which  the  original  bond  was  issued). 

(f)  Transition  rule  regarding 
applicability  of  yield  reduction  rule. 
Section  1.148-5(c)  applies  to 
nonpurpose  investments  allocable  to 
replacement  proceeds  of  an  issue  that 
are  held  in  a  reserve  or  replacement 
fund  to  the  extent  that — 

(1)  Amounts  must  be  paid  into  the 
fund  under  a  constitutional  provision, 
statute,  or  ordinance  adopted  before 
May  3. 1978; 
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(2)  Under  that  provision,  amounts 
paid  into  the  fund  (and  investment 
earnings  thereon)  can  be  used  only  to 
pay  debt  service  on  the  issues;  and 

(3)  The  size  of  the  payments  made 
into  the  fund  is  independent  of  the  size 
of  the  outstanding  issues  or  the  debt 
service  thereon. 

(g)  Extension  of  due  date  for  rebate 
payments.  Payments  of  rebate  under 
section  148(f)  that  are  othenvise  due 
after  Jxme  30, 1993,  and  before 
September  1, 1993,  may  be  paid  by 
September  1, 1993. 

(h)  Elective  application  of  existing 
regulations.  For  an  issue  issued  after 
June  30, 1993  and  before  August  15, 

1993,  an  issuer  may  apply  the 
provisions  of  T.D.  7627,  sections  1.103- 

13. 1.103- 14, 1.103-15, 1979-2  C.B.  45, 
(see  §  601.601(d)(2)(ii)(h))  of  this 
chapter,  as  amended  by  T.D.  8418, 

1992-1  C.B.  29;  T.D.  8345,  section 

1.103- 13T,  1991-1  C.B.  33;  and  T.D. 
8418,  sections  1.148-0  through  1.148- 
11, 1.149(d)-l  and  1.150-1, 1992-1  C.B. 
29,  in  whole,  but  not  in  part,  in  lieu  of 
applying  these  regulations  under 
paragraph  (a)  of  this  section,  without 
rega^  to  §  1.148-0(b)(2)(ii)(D)  of  those 
provisions. 

§§  1.148-12T  and  1.148-13T  [Removed] 

Par.  5a.  Sections  1.148-12T  and 
1.148-13T  are  removed. 

Par.  6.  Section  1.149(b)-l  is  added  to 
read  as  follows: 

§  1.149(b)-1  Federally  guaranteed  bonds. 

(a)  General  rule.  Under  section  149(b) 
and  this  section,  nothing  in  section 
103(a)  or  in  any  other  provision  of  law 
shall  be  construed  to  provide  an 
exemption  from  Federal  income  tax  for 
interest  on  any  bond  issued  as  part  of 
an  issue  that  is  federally  guaranteed. 

(b)  Exceptions.  Pursuant  to  section 
149(b)(3)(B),  section  149^)(1)  and 
paragraph  (a)  of  this  section  do  not 
apply  to — 

(1)  Investments  in  obligations  issued 
pursuant  to  §  2lB(d)(3)  of  the  Federal 
Home  Loan  Bank  Act,  as  amended  by 
§  511  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  or  any  successor  provision;  or 

(2)  Any  investments  that  are  held  in 
a  refunding  escrow  (as  defined  in 
§1.148-1). 

(c)  Effective  date.  This  section  applies 
to  investments  made  after  June  30, 1993. 

f1.149(bK3HT  [Removed] 

Par.  7.  Section  §  1.149(b)(3)-lT  is 
removed. 

Par.  8.  Section  1.149(d)-l  is  revised  to 
read  as  follows: 


f  1 .1 49(d)-1  Limitations  on  advance 
refundings. 

(a)  General  rule.  Under  section  149(d) 
and  this  section,  nothing  in  section 
103(a)  or  in  any  other  provision  of  law 
shall  be  construed  to  provide  an 
exemption  from  Federal  income  tax  for 
interest  on  any  bond  issued  as  part  of 
an  issue  described  in  paragraphs  (2),  (3), 
or  (4)  of  section  149(d). 

(b)  Advance  refunding  issues  that 
employ  abusive  devices^l)  In  general. 
An  advance  refunding  issue  employs  an 
abusive  device  and  is  described  in 
section  149(d)(4)  if  the  issue  violates 
any  of  the  anti-abuse  rules  imder 

§  1.148-10. 

(2)  Failure  to  pay  required  rebate.  An 
advance  refunding  issue  is  described  in 
section  149(d)(4)  if  the  issue  fails  to 
meet  the  requirements  of  §  1.148-3.  This 
paragraph  (b)(2)  applies  to  any  advance 
refunding  issue  issued  after  August  31, 
1986. 

(3)  Mixed  escrows  invested  in  tax- 
exempt  bonds.  An  advance  refunding 
issue  is  described  in  section  149(d)(4) 
if — 

(i)  Any  of  the  proceeds  of  the  issue  are 
invested  in  a  refunding  escrow  in  which 
a  portion  of  the  proceeds  are  invested  in 
tax-exempt  bonds  and  a  portion  of  the 
proceeds  are  invested  in  nonpurpose 
investments; 

(ii)  The  yield  on  the  tax-exempt  bonds 
in  the  refunding  escrow  exceeds  the 
yield  on  the  issue; 

(iii)  The  yield  on  all  the  investments 
(including  investment  property  and  tax- 
exempt  bonds)  in  the  refunding  escrow 
exceeds  the  yield  on  the  issue;  and 

(iv)  The  weighted  average  maturity  of 
the  tax-exempt  bonds  in  the  refunding 
escrow  is  more  than  25  percent  greater 
or  less  than  the  weighted  average 
maturity  of  the  nonpurpose  investments 
in  the  refunding  escrow,  and  the 
weighted  average  maturity  of 
nonpurpose  investments  in  the 
refunding  escrow  is  greater  than  60 
days. 

(4)  Tax-exempt  conduit  loans.  For 
purposes  of  applying  section  149(d)  to 
a  conduit  financing  issue  that  finances 
any  conduit  loan  that  is  a  tax-exempt 
bond,  the  actual  issuer  of  a  conduit 
financing  issue  and  the  conduit 
borrower  of  that  conduit  financing  issue 
are  treated  as  related  parties.  Thus,  the 
issue  date  of  the  conduit  loan  does  not 
occur  prior  to  the  date  on  which  the 
actual  issuer  of  the  conduit  financing 
issue  sells,  exchanges,  or  otherwise 
disposes  of  that  conduit  loan,  and  the 
use  of  the  proceeds  of  the  disposition  to 
pay  debt  service  on  the  conduit 
financing  issue  causes  the  conduit  loan 
to  be  a  refunding  issue.  See  §  1.148- 
10(d),  Example  4. 


(c)  Unrefunded  debt  service  remains 
eligible  for  future  advance  reminding. 

For  purposes  of  section  149(d)(3)(A)(i), 
any  principal  or  interest  on  a  prior  issue 
that  has  not  been  paid  or  provided  for 
by  any  advance  refunding  issue  is 
treated  as  not  having  been  advance 
refunded. 

(d)  Application  of  arbitrage 
regulations — (1)  Application  of 
multipurpose  issue  rules.  For  purposes 
of  sections  149(d)(2)  and  (3)(A)(i),  (ii), 
and  (iii),  the  provisions  of  the 
multipurpose  issue  rule  in  §  1.148-9(h) 
apply. 

(2)  General  mixed  escrow  rules.  For 
purposes  of  section  149(d),  the 
provisions  of  §  1.148-9(c)  (relating  to 
mixed  escrows)  apply,  except  that  those 
provisions  do  not  apply  for  purposes  of 
section  149(d)(2)  and  (d)(3)(A)  (i)  and 
(ii)  to  amounts  that  were  not  gross 
proceeds  of  the  prior  issue  before  the 
issue  date  of  the  refunding  issue. 

(3)  Temporary  periods  and  minor 
portions.  Section  1.148-9(d)  and  (f) 
contains  rules  applicable  to  temporary 
periods  and  minor  portions  for  advance 
refunding  issues. 

(4)  Definitions.  Section  1.148-1 
applies  for  purposes  of  section  149(d). 

(e)  Taxable  refundings — (1)  In 
general.  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  for 
purposes  of  section  149(d)(3)(A)(i),  an 
advance  refunding  issue  the  interest  on 
which  is  not  excludable  fi-om  gross 
income  under  section  103(a)  (i.e.,  a 
taxable  advance  refunding  issue)  is  not 
taken  into  account.  In  addition,  for  this 
purpose,  an  advance  refunding  of  a 
taxable  issue  is  not  taken  into  account 
unless  the  taxable  issue  is  a  conduit 
loan  of  a  tax-exempt  conduit  financing 
issue. 

(2)  Use  to  avoid  section 
149(d)(3)(A)(i).  A  taxable  issue  is  taken 
into  account  under  section 
149(d)(3)(A)(i)  if  it  is  issued  to  avoid  the 
limitations  of  that  section.  For  example, 
in  the  case  of  a  refunding  of  a  tax- 
exempt  issue  with  a  taxable  advance 
refunding  issue  that  is,  in  turn, 
currently  refunded  with  a  tax-exempt 
issue,  the  taxable  advance  refunding 
issue  is  taken  into  account  under 
section  149(d)(3)(A)(i)  if  the  two  tax- 
exempt  issues  are  outstanding 
concurrently  for  more  than  90  days. 

(f)  Redemption  at  first  call  date — (1) 
General  rule.  Under  sections 
149(d)(3)(A)  (ii)  and  (iii)  (the  first  call 
requirement),  bonds  refunded  by  an 
advance  refunding  must  be  redeemed  on 
their  first  call  date  if  the  savings  test 
under  section  149(d)(3)(B)(i)  (the 
savings  test)  is  satisfied.  The  savings  test 
is  satisfied  if  the  issuer  may  realize 
present  value  debt  service  savings 
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(determined  without  regard  to 
administrative  expenses)  in  connection 
with  the  issue  of  which  the  refunding 
bond  is  a  part. 

(2)  First  call  date.  First  call  date 
means  the  earliest  date  on  which  a  bond 
may  be  redeemed  (or,  if  issued  before 
1986,  on  the  earliest  date  on  which  that 
bond  may  be  redeemed  at  a  redemption 
price  not  in  excess  of  103  percent  of 
par).  If,  however,  the  savings  test  is  not 
met  with  respect  to  the  date  described 
in  the  preceding  sentence  (i.e.,  there  are 
no  present  value  savings  if  the  refunded 
bonds  are  retired  on  that  date),  the  first 
call  date  is  the  first  date  thereafter  on 
which  the  bonds  can  be  redeemed  and 
on  which  the  savii^s  test  is  met. 

(3)  Savings  test.  Except  as  provided 
below,  the  multipurpose  issue 
allocation  rules  apply  for  purposes  of 
the  savings  test.  The  savings  test  is 
satisfied  and  the  first  call  requirement 
applies  to  a  bond  if  tbe  refunding  of  that 
bond  increases  the  aggregate  present 
value  debt  service  savings  on  the  entire 
refunding  issue  when  compared  with 
the  aggregate  present  value  debt  service 
savings  if  that  bond  were  not  refunded. 

(g)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  this  section  applies  to 
bonds  issued  after  June  30, 1993,  to 
which  §§  1.148-1  through  1.148-11 
apply,  including  conduit  loans  that  are 
treated  as  issued  after  June  30, 1993, 
under  paragraph  (b)(4)  of  this  section.  In 
addition,  this  section  applies  to  any 
issue  to  which  the  election  described  in 
§  1.148-ll(h)(l)  is  made. 

(2)  Special  effective  date  for 
paragraph  (b)(3).  Paragraph  (b)(3)  of  this 
section  applies  to  any  advance 
refunding  issue  issued  after  May  28, 
1991. 

Par.  9.  Section  1.149(g)-l  is  added  to 
read  as  follows: 

§1.149(g)-1  Hedge  bonds. 

(a)  Certain  definitions.  Except  as 
otherwise  provided,  the  definitions  set 
forth  in  §  1.148-1  apply  for  purposes  of 
section  149(g)  and  this  section.  In 
addition,  the  following  terms  have  the 
following  meanings: 

Reasonable  expectations  means 
reasonable  expectations  (as  defined  in 
§  1.148-1),  as  modified  to  take  into 
account  the  provisions  of  section 
149(f)(2)(B). 

Spendable  proceeds  means  net  sale 
proceeds  (as  defined  in  §  1.148-1). 

(b)  Applicability  of  aibitrage 
allocation  and  accounting  rules.  Section 
1.148-6  applies  for  purposes  of  section 
149(g),  except  that  an  expenditure  that 
results  in  the  creation  of  replacement 
proceeds  (other  than  amounts  in  a  bona 
fide  debt  service  fund  or  a  reasonably 


required  reserve  or  replacement  fund)  is 
not  an  expenditure  for  purposes  of 
section  149(g). 

(c)  Refundings — (1)  Investment  in  tax- 
exempt  bonds.  A  bond  issued  to  refund 
a  bond  that  is  a  tax-exempt  bond  by 
virtue  of  the  rule  in  section  149(g)(3)(B) 
is  not  a  tax-exempt  bond  unless  the 
gross  proceeds  of  that  refunding  bond 
(other  than  proceeds  in  a  refunding 
escrow  for  the  refunded  bond)  satisfy 
the  requirements  of  section  149(g)(3)(B). 

(2)  Anti-abuse  rule.  A  refunding  bond 
is  treated  as  a  hedge  bond  imless  there 
is  a  significant  governmental  purpose 
for  the  issuance  of  that  bond  (e.g.,  an 
advance  refunding  bond  issued  to 
realize  debt  service  savings  or  to  relieve 
the  issuer  of  significantly  burdensome 
document  provisions,  but  not  to 
otherwise  hedge  against  future  increases 
in  interest  rates). 

(d)  Effective  date.  This  section  applies 
to  bonds  issued  after  June  30, 1993  to 
which  §§  1,148-1  through  1.148-11 
apply.  In  addition,  this  section  applies 
to  any  issue  to  which  the  election 
described  in  §  1.148-ll(b)(l)  is  made. 

Par.  10.  Section  1.150-1  is  revised  to 
read  as  follows: 

§1.150-1  Definitions. 

(a)  Scope  and  effective  date — (1)  In 
general.  Except  as  otherwise  provided, 
the  definitions  in  this  section  apply  for 
all  purposes  of  sections  103  and  141 
through  150. 

(2)  Effective  date.  This  section  applies 
to  issues  issued  after  June  30, 1993  to 
which  §§1.148-1  through  1.148-11 
apply.  In  addition,  this  section  (other 
than  paragraph  (c)(3)  of  this  section) 
applies  to  any  issue  to  which  the 
election  described  in  §  1.148-ll(b)(l)  is 
made. 

(b)  Certain  general  definitions.  The 
following  definitions  apply: 

Bond  means  any  obligation  of  a  State 
or  political  subdivision  thereof  under 
section  103(c)(1). 

Capital  expenditure  means  any  cost  of 
a  type  that  is  properly  chargeable  to 
capital  account  (or  would  Ira  so 
chargeable  with  a  proper  election  or 
with  the  application  of  the  definition  of 
placed  in  service  under  §  1.150-2(c)) 
under  general  Federal  income  tax 
principles.  For  example,  costs  incurred 
to  acquire,  construct,  or  improve  land, 
buildings,  and  equipment  generally  are 
capital  expenditures.  Whether  an 
expenditure  is  a  capital  expenditure  is 
determined  at  the  time  the  expenditure 
is  paid  with  respect  to  the  property. 
Future  changes  in  law  do  not  affect 
whether  an  expenditure  is  a  capital 
expenditure. 

Conduit  borrower  means  the  obligor 
on  a.purpose  investment  (as  defined  in 


§  1.148-1).  For  example,  if  an  issuer 
invests  proceeds  in  a  purpose 
investment  in  the  form  of  a  loan,  lease, 
installment  sale  obligation,  or  similar 
obligation  to  another  entity  and  the 
obligor  uses  the  proceeds  to  carry  out 
the  governmental  purpose  of  the  issue, 
the  obligor  is  a  conduit  borrower. 

Conduit  financing  issue  means  an 
issue  the  proceeds  of  which  are  used  or 
are  reasonably  expected  to  be  used  to 
finance  at  least  one  purpose  investment 
representing  at  least  one  conduit  loan  to 
one  conduit  borrower. 

Conduit  loan  means  a  purpose 
investment  (as  defined  in  §  1.148-1). 

Governmental  bond  means  any  bond 
of  an  issue  of  tax-exempt  bonds  in 
which  none  of  the  bonds  are  private 
activity  bonds. 

Issuance  costs  means  costs  to  the 
extent  incurred  in  connection  with,  and 
allocable  to,  the  issuance  of  an  issue 
within  the  meaning  of  section  147(g). 

For  example,  issuance  costs  include  the 
following  costs  but  only  to  the  extent 
incurred  in  connection  with,  and 
allocable  to,  the  borrowing: 
underwriters’  spread;  counsel  fees; 
financial  advisory  fees;  rating  agency 
fees;  trustee  fees;  paying  agent  fees; 
bond  registrar,  certification,  and 
authentication  fees;  accounting  fees; 
printing  costs  for  bonds  and  offering 
documents;  public  approval  process 
costs;  engineering  and  feasibility  study 
costs;  guarantee  fees,  other  than  for 
qualified  guarantees  (as  defined  in 
§  1.148-4(0);  and  similar  costs. 

Issue  date  means,  in  reference  to  an 
issue,  the  first  date  on  which  the  issuer 
receives  the  purchase  price  in  exchange 
for  delivery  of  the  evidence  of 
indebtedness  representing  any  bond 
included  in  the  issue.  Issue  date  means, 
in  reference  to  a  bond,  the  date  on 
which  the  issuer  receives  the  purchase 
price  in  exchange  for  that  bond.  In  no 
event  is  the  issue  date  earlier  than  the 
first  day  on  which  interest  begins  to 
accrue  on  the  bond  or  bonds  for  Federal 
income  tax  purposes. 

Obligation  means  any  valid  evidence 
of  indebtedness  under  general  Federal 
income  tax  principles. 

Pooled  financing  issue  means  an  issue 
the  proceeds  of  which  are  to  be  used  to 
finance  purpose  investments 
representing  conduit  loans  to  two  or 
more  conduit  borrowers,  unless  those 
conduit  loans  are  to  be  used  to  finance 
a  single  capital  project. 

Private  activity  oond  means  a  private 
activity  bond  (as  defined  in  section 
141). 

Qualified  mortgage  loan  means  a 
mortgage  loan  with  respect  to  an  owner- 
occupied  residence  acquired  with  the 
proceeds  of  an  obligation  described  in 
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section  143(a)(1)  or  143(b)  (or  applicable 
prior  law). 

Qualified  student  loan  means  a 
student  loan  acquired  with  the  proceeds 
of  an  obligation  described  in  section 
144(b)(1). 

Belated  party  means,  in  reference  to  a 
governmental  imit  or  a  501(c)(3) 
organization,  any  member  of  the  same 
controlled  group,  and,  in  reference  to 
any  person  that  is  not  a  governmental 
unit  or  501(c)(3)  organization,  a  related 
person  (as  de^ed  in  section  144(a)(3)). 

Taxable  bond  means  any  obligation 
the  interest  on  which  is  not  excludable 
horn  gross  income  under  section  103. 

Tax-exempt  bond  means  any  bond  the 
interest 'on  which  is  excludable  hom 
gross  income  under  section  103(a).  Tax- 
exempt  bond  includes  an  interest  in  a 
regulated  investment  company  to  the 
extent  that  at  least  95  percent  of  the 
income  to  the  holder  rfthe  interest  is 
interest  that  is  excludable  from  gross 
income  under  section  103(a). 

Working  capital  expenditure  raeems 
any  cost  that  is  not  a  capital 
expenditure.  Generally,  current 
operating  expenses  are  working  capital 
expenditures. 

(c)  Definition  of  issue — {!)  In  general. 
The  provisions  of  this  paragraph  (c) 
apply  for  all  purposes  of  sections  103 
and  141  through  150.  Except  as 
otherwise  provided  in  this  paragraph 
(c),  two  or  more  bonds  are  treated  as 
part  of  the  same  issue  if  all  of  the 
following  factors  are  present: 

(i)  Sola  at  substantially  the  same 
time.  The  bonds  are  sold  at  substantially 
the  same  time.  Bonds  are  treated  and 
sold  at  substantially  the  same  time  if 
they  are  sold  less  than  15  days  apart. 

For  this  prirpose  only,  .a  variable  yield 
bond  is  treated  and  sold  on  its  issue 
date. 

(ii)  Sold  pursucunt  to  the  same  plan  of 
financing.  The  bonds  are  sold  pursuant 
to  the  same  plan  of  financing.  Factors 
material  to  the  plan  of  financing  include 
the  piuposes  for  the  bonds  and  the 
structure  of  the  financing.  For  example, 
generaUy — 

(A)  Bonds  to  finance  a  single  facility 
or  related  facilities  are  part  of  the  same 
plan  of  financing; 

(B)  Short-term  bonds  to  finance 
worldng  capital  expenditures  and  long¬ 
term  bonds  to  finance  capital  projects 
are  not  part  of  the  same  plan  of 
financing;  and 

(C)  Certificates  of  participation  in  a 
lease  and  general  obligation  bonds 
secured  by  tax  revenues  are  not  part  of 
the  same  plan  of  financing. 

(iii)  Payable  from  same  source  of 
funds.  The  bonds  are  reasonably 
expected  to  be  paid  from  substantially 
the  same  source  of  funds,  determined 


without  regard  to  guarantees  from 
unrelated  parties. 

(2)  Exception  for  taxable  bonds. 

Taxable  bonds  and  tax-exempt  bonds 
are  not  part  of  the  same  issue  under  this 
paragraph  (c).  The  issuance  of  tax- 
exempt  bonds  in  a  transaction  (or  series 
of  related  transactions)  that  includes 
taxable  bonds,  however,  may^constitute 
an  abusive  arbitrage  device  under 

§  1.148-10(a)  or  a  device  to  avoid  other 
limitations  in  sections  103  and  141 
duough  150  (for  example,  structures 
involving  windows  or  unreasonable 
allocations  of  bonds). 

(3)  Exception  for  certain  bonds 
financing  separate  purposes — (i)  In 
general.  Bonds  may  be  treated  as  part  of 
separate  issues  if  the  requirements  of 
this  paragraph  (c)(3)  are  satisfied.  Each 
of  these  separate  issues  must  finance  a 
separate  purpose  (e.g.,  refunding  a 
separate  prior  issue,  financing  a  separate 
purpose  investment,  financing 
integrated  or  functionally  related  capital 
projects,  and  financing  any  clearly 
discrete  governmental  purpose).  Each  of 
these  separate  issues  independently 
must  be  a  tax-exempt  bond  (e.g.,  a 
governmental  bond  or  a  qualified 
mortgage  bond).  The  aggregate  proceeds, 
investments,  and  bonds  in  such  a 
transaction  must  be  allocated  between 
each  of  the  separate  issues  using  a 
reasonable,  consistently  applied 
allocation  method.  If  any  separate  issue 
consists  of  refunding  bonds,  the 
allocation  rules  in  §  1.148-9(h)  must  be 
satisfied.  An  allocation  is  not  reasonable 
if  it  achieves  more  favorable  results 
under  sections  103  and  141  to  150  than 
could  be  achieved  with  actual  separate 
issues.  All  allocations  under  this 
paragraph  (c)(3)  must  be  made  in 
writing  on  or  before  the  issue  date. 

(ii)  Exceptions.  This  paragraph  (c)(3) 
does  not  apply  for  pmposes  of  sections 
141(b)(5),  141(c)(1),  141(d)(1).  144(a), 
148, 149(d),  and  149(g). 

(4)  Special  rules  for  draw-down  loans 
and  commercial  paper — (i)  Draw-down 
loans.  Bonds  issued  pursuant  to  a  draw¬ 
down  loan  are  treated  as  part  of  a  single 
issue.  The  issue  date  of  that  issue  is  the 
first  date  on  which  the  aggregate  draws 
under  the  loan  exceed  the  lesser  of 
$50,000  or  5  percent  of  the  issue  price. 

(ii)  Commercial  paper — (A)  Jn 
general.  Short-term  bonds  having  a 
maturity  of  270  days  or  less  icommercial 
paper)  issued  pursuant  to  the  same 
commercial  paper  program  may  be 
treated  as  part  of  a  single  issue,  the  issue 
date  of  which  is  the  first  date  the 
aggregate  amount  of  commercial  paper 
issued  under  the  program  exceeds  the 
lesser  of  $50,000  or  5  percent  ofthe 
aggregate  issue  price  of  the.commerdal 
paper  in  the  program.  A  commerciatl 


paper  program  is  a  program  to  issue 
commercial  paper  to  finance  or 
refinance  the  same  governmental 
purpose  pursuant  to  a  single  master 
legal  document.  Commercial  paper  is 
not  part  of  the  same  commercial  paper 
program  unless  issued'during  an  18- 
month  period,  beginning  on  &e  deemed 
issue  date.  In  addition,  commercial 
paper  issued  after  the  end  of  this  18- 
month  period  may  be  treated  as  part  of 
the  program  to  the  extent  issued  to 
refund  commercial  paper  that  is  part  of 
the  program,  but  only  to  the  extent 
that — 

(1)  There  is  no  increase  in  the 
principal  amount  outstanding;  and 

(2)  The  program  does  not  have  a  term 
in  excess  of — 

(i)  30  years:  or 

(ii)  The  period  reasonably  necessary 
for  the  governmental  purposes  of  the 
program. 

(B)  Safe  harbor.  The  requirement  of 
paragraph  (c)(4)(ti){A)(2)  of  this  section 
is  treated  as  satisfied  if  the  weighted 
average  maturity  of  the  issue  does  not 
exceed  120  percent  of  the  weighted 
average  expected  economic  life  ofthe 
property  financed  by  the  issue. 

(5)  Anti-abuse  rule.  In  order  to 
prevent  the  avoidance  of  sections  103 
and  141  through  150  and  the  general 
purposes  thereof,  the  Commissioner 
may  treat  bonds  as  part  of  the  same 
issue  or  as  part  of  separate  issues  to 
clearly  reflect  the  economic  substance  of 
a  transaction. 

(d)  Definition  of  refunding  issue  and 
related  definitions — (1)  General 
definition  of  refunding  issue.  Refunding 
issue  means  an  issue  of  obligations  the 
proceeds  of  which  are  used  to  pay 
principal,  interest,  or  redemption  price 
on  another  issue  (a  prior  issue,  as  more 
particularly  defined  in  paragraph  (d)(5) 
of  this  section),  including  the  issuance 
costs,  accrued  interest,  capitaKzed 
interest  on  the  refunding  issue,  a  reserve 
or  replacement  fund,  or  similar  costs,  if 
any,  properly  allocable  to  that  refunding 
issue. 

(2)  Exceptions  and  special  rules.  For 
purposes  of  paragraph  (d)(1)  of  this 
section,  the  following  exceptions  and 
special  rules  apply — 

(i)  Payment  of  certain  interest.  An 
issue  is  not  a  refunding  issue  if  the  only 
principal  and  interest  that  is  paid  with 
proceeds  of  the  issue  (determined 
without  regard  to  the  multipurpose 
issue  rules  of  §  1.148-9(h))  is  interest  on 
another  issue  that — 

i(A)  Accrues  on  the  other  issue  during 
a  one-year  period  including  the  issue 
date  of  the  issue  that  finances  the 
interest; 

(B)  Is  a  capital-expenditure;  or 
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(C)  Is  a  working  capital  expenditure  to 
which  the  de  minimis  rule  of  S  1.148- 
6(d)(3)(ii)(A)  applies. 

(ii)  Certain  issues  with  different 
obligors — (A)  In  general.  An  issue  is  not 
a  refunding  issue  to  the  extent  that  the 
obligor  (as  defined  in  paragraph 
(d)(2)(ii)(B)  of  this  section)  of  one  issue 
is  neither  the  obligor  of  the  other  issue 
nor  a  related  party  with  respect  to  the 
obligor  of  the  other  issue. 

(B)  Definition  of  obligor.  The  obligor 
of  an  issue  means  the  actual  issuer  of 
the  issue,  except  that  the  obligor  of  the 
portion  of  an  issue  properly  allocable  to 
an  investment  in  a  purpose  investment 
means  the  conduit  borrower  under  that 
purpose  investment.  The  obligor  of  an 
issue  used  to  finance  qualified  mortgage 
loans,  qualified  student  loans,  or  similar 
program  investments  (as  defined  in 
§  1.148-1)  does  not  include  the  ultimate 
recipient  of  the  loan  (e.g.,  the 
homeowner,  the  student). 

(iii)  Certain  special  rules  for  purpose 
investments.  For  purposes  of  this 
paragraph  (d),  the  following  special 
rules  apply: 

(A)  Refunding  of  a  conduit  financing 
issue  by  a  conduit  loan  refunding  issue. 
Except  as  provided  in  paragraph 
(d)(2)(iii)(B)  of  this  section,  the  use  of 
the  proceeds  of  an  issue  that  is  used  to 
refund  an  obligation  that  is  a  purpose 
investment  (a  conduit  refunding  issue) 
by  the  actual  issuer  of  the  conduit 
financing  issue  determines  whether  the 
conduit  refunding  issue  is  a  refunding 
of  the  conduit  financing  issue  (in 
addition  to  a  refunding  of  the  obligation 
that  is  the  purpose  investment). 

(B)  Recycling  of  certain  payments 
under  purpose  investments.  A  conduit 
refunding  issue  is  not  a  refunding  of  a 
conduit  financing  issue  to  the  extent 
that  the  actual  issuer  of  the  conduit 
financing  issue  reasonably  expects  as  of 
the  date  of  receipt  of  the  proceeds  of  the 
conduit  refunding  issue  to  use  those 
amounts  within  6  months  (or,  if  greater, 
during  the  applicable  temporary  period 
for  those  amounts  under  section  148(c) 
or  under  applicable  prior  law)  to  acquire 
a  new  purpose  investment.  Any  new 
purpose  investment  is  treated  as  made 
from  the  proceeds  of  the  conduit 
financing  issue. 

(C)  Application  to  tax-exempt  loans. 
For  purposes  of  this  paragraph  (d), 
obligations  that  would  be  purpose 
investments  (absent  section 
148(b)(3)(A))  are  treated  as  purpose 
investments. 

(iv)  Substance  of  transaction  controls. 
In  the  absence  of  other  applicable 
controlling  rules  under  this  paragraph 
(d),  the  determination  of  whether  an 
issue  is  a  refunding  issue  is  based  on  the 


substance  of  the  transaction  in  light  of 
all  the  facts  and  circumstances. 

(v)  Certain  integrated  transactions  in 
connection  with  asset  acquisition  not 
treated  as  refunding  issues.  If,  within 
six  months  ^fore  or  after  a  person 
assiunes  (including  taking  subject  to) 
obligations  of  an  unrelated  party  in 
connection  with  an  asset  acquisition 
(other  than  a  transaction  to  which 
section  381(a)  applies  if  the  person 
assuming  the  obligation  is  the  acquiring 
corporation  within  the  meaning  of 
section  381(a)),  the  assumed  issue  is 
refinanced,  the  refinancing  issue  is  not 
treated  as  a  refunding  issue. 

(3)  Current  refunding  issue.  Current 
refunding  issue  means: 

(i)  Except  as  provided  in  paragraph 

(d) (3)(ii)  of  this  section,  a  refunding 
issue  that  is  issued  not  more  than  90 
days  before  the  last  expenditure  of  any 
proceeds  of  the  refunding  issue  for  the 
payment  of  principal  or  interest  on  the 
prior  issue;  and 

(ii)  In  the  case  of  a  refunding  issue 
issued  before  1986 — 

(A)  A  refunding  issue  that  is  issued 
not  more  than  180  days  before  the  last 
expenditure  of  any  proceeds  of  the 
re^nding  issue  for  the  payment  of 
principal  or  interest  on  the  prior  issue; 
or 

(B)  A  refunding  issue  if  the  prior  issue 
had  a  term  of  less  than  3  years  and  was 
sold  in  anticipation  of  permanent 
financing,  but  only  if  the  aggregate  term 
of  all  prior  issues  sold  in  anticipation  of 
permanent  financing  was  less  than  3 
years. 

(4)  Advance  refunding  issue.  Advance 
refunding  issue  means  a  refunding  issue 
that  is  not  a  current  refunding  issue. 

(5)  Prior  issue.  Prior  issue  means  an 
issue  of  obligations  all  or  a  portion  of 
the  principal,  interest,  or  call  premium 
on  which  is  paid  or  provided  for  with 
proceeds  of  a  refunding  issue.  A  prior 
issue  may  be  issued  before,  at  the  same 
time  as,  or  after  a  refunding  issue.  If  the 
refunded  and  unrefunded  portions  of  a 
prior  issue  are  treated  as  separate  issues 
under  §  1.148-9(i),  for  the  purposes  for 
which  that  section  applies,  except  to  the 
extent  that  the  context  clearly  requires 
otherwise,  references  to  a  prior  issue 
refer  only  to  the  refunded  portion  of  that 
prior  issue. 

(e)  Controlled  group  means  a  group  of 
entities  controlled  directly  or  indirectly 
by  the  same  entity  or  group  of  entities 
within  the  meaning  of  this  paragraph 

(e) . 

(1)  Direct  control.  The  determination 
of  direct  control  is  made  on  the  basis  of 
all  the  relevant  facts,and  circumstances. 
One  entity  or  group  of  entities  (the 
controlling  entity)  generally  controls 
another  entity  or  group  of  entities  (the 


controlled  entity)  for  purposes  of  this 
paragraph  if  the  controlling  entity 
possesses  either  of  the  following  rights 
or  powers  and  the  rights  or  powers  are 
discretionary  and  non-ministerial— 

(1)  The  right  or  power  both  to  approve 
and  to  remove  without  cause  a 
controlling  portion  of  the  governing 
body  of  the  controlled  entity;  or 

(ii)  The  right  or  power  to  require  the 
use  of  funds  or  assets  of  the  controlled 
entity  for  any  purpose  of  the  controlling 
entity. 

(2)  Indirect  control.  If  a  controlling 
entity  controls  a  controlled  entity  imder 
the  test  in  paragraph  (e)(1)  of  this 
section,  then  the  controlling  entity  also 
controls  all  entities  controlled,  directly 
or  indirectly,  by  the  controlled  entity  or 
entities. 

(3)  Exception  for  general  purpose 
governmental  entities.  An  entity  is  not 

a  controlled  entity  under  this  paragraph 
(e)  if  the  entity  possesses  substantial 
taxing,  eminent  domain,  and  police 
powers.  For  example,  a  city  possessing 
substantial  amounts  of  each  of  these 
sovereign  powers  is  not  a  controlled 
entity  of  the  state. 

Par.  11.  Section  l.lSO-2  is  added  to 
read  as  follows: 

i  1.150-2  Proceeds  of  bonds  used  for 
reimbursement 

(a)  Table  of  contents.  This  table  of 
contents  contains  a  listing  of  the 
headings  contained  in  §  1.150-2. 

(a)  Table  of  contents. 

(b)  Scope. 

(c)  Definitions. 

(d)  General  operating  rules  for 

reimbursement  expenditures. 

(1)  Official  intent 

(2)  Reimbursement  period. 

(3)  Nature  of  expenditure. 

(e)  Official  intent  rules. 

(1)  Form  of  official  intent 

(2)  Project  description  in  official  Intent. 

(3)  Reasonableness  of  official  intent 

(f)  Exceptions  to  general  operating  rules. 

(1)  De  minimis  exception. 

(2)  Preliminary  expenditures  exception. 

(g)  Special  rules  on  refundings. 

(1)  In  general — once  financed,  not 
reimbursed. 

(2)  Certain  proceeds  of  prior  issue  used  for 
reimbursement  treated  as  unspent 

(h)  Anti-abuse  rules. 

(1)  General  rule. 

(2)  One-year  step  transaction  rule. 

(i)  Authority  of  the  Commissioner  to 

prescribe  rules. 

(j)  Effective  date. 

(1)  In  general 

(2)  Transitional  rules. 

(b)  Scope.  This  section  applies  to 
reimbursement  bonds  (as  defined  in 
paragraph  (c)  of  this  section)  for  all 
purposes  of  sections  103  and  141  to  150. 

(c)  Definitions.  The  following 
definitions  apply: 
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Issuer  means — 

(1)  For  any  private  activity  bond 
(excluding  a  qualified  501(c)(3)  bond, 
qualified  student  loan  bond,  qualified 
mortgage  bond,  or  qualified  veterans’ 
mortgage  bond),  the  entity  that  actually 
issues  me  reimbursement  bond;  and 

(2)  For  any  bond  not  described  in 
paragraph  (1)  of  this  definition,  either 
the  entity  th^  actually  issues  the 
reimbiusement  bond  or,  to  the  extent 
that  the  reimbursement  bond  proceeds 
are  to  be  loaned  to  a  conduit  l^rrower, 
that  conduit  borrower. 

Official  intent  means  an  issuer’s 
declaration  of  intent  to  reimburse  an 
original  expenditure  with  proceeds  of 
an  obligation. 

Original  expenditure  means  an 
expenditure  for  a  governmental  purpose 
that  is  originally  paid  from  a  source 
other  than  a  leimbursement  bond. 

Placed  in  service  means,  with  respect 
to  a  facility,  the  date  on  which,  based  on 
all  the  facts  and  circumstances — 

(1)  The  facility  has  reached  a  degree 
of  completion  which  would  permit  its 
operation  at  substantially  its  design 
level;  and 

(2)  The  facility  is,  in  fact,  in  .operation 
at  such  level. 

Reimbursement  allocation  means  an 
allocation  in  writing  that  evidences  .an 
issuer’s  use  of  proceeds  of  a 
reimbursement  bond  to  reimburse  an 
original  expenditure.  An  allocation 
made  within  30  days  after  the  issue  date 
of  a  reimbursement  bond  may  be  treated 
as  made  on  the  issue  date. 

Reimbursement  bond  means  the 
portion  of  an  issue  allocated  to 
reimburse  an  original  expenditure  that 
was  paid  before  the  issue  date. 

(dj  General  operating  rules  for 
reimbursement  expenditures.  Except  as 
otherwise  provided,  a  reimbursement 
allocation  is  treated  as  an  expenditure  of 
proceeds  of  a  reimbursement  bond  for 
the  governmental  purpose  of  the 
original  expenditure  on  the  date  of  the 
reimbursement  allocation  only  if: 

(1)  Official  intent.  Not  later  than  60 
days  after  payment  of  the  original 
expenditure,  the  issuer  adopts  an 
official  irftent  for  the  original 
expenditure  that  satisfies  paragraph  (e) 
of  this  section. 

(2)  Reimbursement  period— (i)  In 
general.  The  reimbursement  allocation 
is  made  not  later  than  18  months  after 
the  later  of — 

(A)  The  date  the  original  expenditure 
is  paid;  or 

(B)  The  date  the  project  is  placed  in 
service  or  abandoned,  but  in  no  event 
more  than  3  years  after  ffie  original 
expenditure  is  paid. 

(ii)  Special  rule  for  small  issuers.  In 
applying  paragraph  (d)(2)(i)  nf  this 


section  to  an  issue  that  satisfies  section 
148(f)(4)(p)(i)  (I)  through<(IV),  the  “18 
month’’  limitation  is  changed  to  “3 
years’’  and  the  “3-year’’  maximum 
reimbursement  period  is  disregarded. 

(iii)  Special  rule  for  long-term 
construction  projects.  In  applying 
paragraph  (d)(2)(i)  to  a  construction 
project  for  which  both  the  issuer  and  a 
licensed  architect  or  engineer  certify 
that  at  least  5  years  is  necessary  to 
complete  construction  of  the  project,  the 
maximiun  reimbursement  period  is 
changed  from  "3  years’’  to  “^ears.” 

(3)  Nature  of  expenditure.  Tne 
original  expenditin^  is  a  capital 
expenditure,  a  cost  of  issuance  for  a 
bond,  an  expenditure  described  in 
§  1.148-6(d)(3)(ii)(B)  (relating  to  certain 
extraordinary  working  capit^  items),  a 
grant  (as  de^ed  in  §  1.148-6(d)(4]),.a 
qualified  student  loan,  a  qualified 
mortgage  loan,  or  a  qualified  veterans’ 
mortga^  loan. 

(e)  Official  intent  rules.  An  official 
intent  satisfies  this  paragraph  (e)  if: 

(1)  Form  of  official  intent.  The  official 
intent  is  made  in  any  reasonable  form, 
including  issuer  resolution,  action  by  an 
appropriate  representative  of  the  issuer 
(e.g.,  a  person  authorized  or  designated 
to  declare  official  intent  on  behalf  of  the 
issuer),  or  specific  legislative 
authorization  for  the  issuance  of 
obligations  for  a  particular  project. 

(2)  Project  description  in  official 
intent — (i)  In  general.  The  official  intent 
generally  describes  the  project  for  which 
the  original  expenditure  is  paid  and 
states  the  marimum  principal  amount  of 
obligations  expected  to  be  issued  for  the 
project.  A  project  includes  any  property, 
project,  or  program  (e.g.,  highway 
capital  improvement  program,  hospital 
equipment  acquisition,  or  school 
building  renovation). 

(ii)  Fund  accounting.  A  project 
description  is  sufficient  if  it  identifies, 
by  name  and  functional  purpose,  the 
fund  or  accoimt  from  which  the  originel 
expenditure  is  paid  (e.g.,  parks  and 
recreation  fund— recreational  facility 
capital  improvement  program). 

im)  . Reasonable  deviations  in  project 
description.  Deviations  between  a 
project  described  in  an  official  intent 
and  the  actual  project  financed  with 
reimbursement  bonds  do  not  invalidate 
the  official  intent  to  the  extent  that  the 
actual  project  is  reasonably  related  in 
function  to  the  described  project.  For 
exantple,  hospital  equipment  is  a 
reasonable  deviation  from  hospital 
buildiiig  improvements,  fai  contrast,  a 
city  office  building  rehabilitation  is  not 
a  reasonable  deviation  firom  highway 
improvements. 

(3)  Reasonableness  of  official  Intent. 
On  ffie  date  of  the  declaration,  the  issuer 


must  have  a  reasonable  expectation  i(bs 
defined  in  §  1.148— 1(b))  that  it  will 
reimburse  the  original  expenditure  with 
proceeds  of  an  obligation.  Official 
intents  declared  as  a  matter  of  course  or 
in  amounts  substantially  in  excess  of  the 
amounts  expected  to  be  necessary  for 
the  project  (e.g,,  blanket  declarations) 
are  not  reasonable.  Similarly,  .a  pattern 
of  failure  to  reimburse  actual  original 
expenditures  covered  by  official  intents 
(other  than  in  extraordinary 
circumstances)  is  evidence  of 
unreasonableness.  An  official  intent 
declared  piusuant  to  a  specific 
legislative  authorization  is  rebuttably 
presumed  to  satisfy  this  paragraph 
(e)(3). 

(f)  Exceptions  to  general  operating 
rules— -(1)  De  minimis  exception. 
Paragraphs  (d)(1)  and, (d)(2)  of  this 
section  do  not  apply  to  costs  of  issuance 
of  any  bond  or  to  an  amount  not  in 
excess  of  the  lesser  of  $100,000  or  5 
percent  of  the  proceeds  of  the  issue. 

(2)  Preliminary  expenditures 
exception.  Paragraphs  (d)(1)  and  (d)(2) 
of  this  section  do  not  apply  to  any 
preliminary  expenditures,  up  to  an 
amount  not  in  excess  of  20  percent  of 
the  aggregate  issue  price  of  the  issue  or 
issues  that  finance  or  are  reasonably 
expected  by  the  issuer  to  finance  the 
project  for  which  the  preliminary 
expenditures  were  incurred. 

Preliminary  expenditures  include 
architectural,  engineering,  smveying, 
soil  testing,  reimbursement  bond 
issuance,  and  similar  costs  that  are 
incurred  prior  to  commencement  of 
acquisition,  construction,  or 
rehabilitation  of  a  project,  other  than 
land  acquisition,  site  preparation,  and 
similar  costs  incident  to  commencement 
of  construction. 

(g)  Special  rules  on  refundings — (1)  In 
general — once  financed,  not  reimburse. 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  paragraph  (d)  of  this 
section  does  not  apply  to  an  allocation 
to  pay  principal  or  interest  on  an 
obligation  to  reimburse  an  original 
expenditure  paid  by  another  obligation. 
Instead,  such  an  allocation  is  analyzed 
under  rules  on  refunding  issues.  See 

§  1.148-9. 

(2)  Certain  proceeds  of  prior  issue 
used  for  reimbursement  treated  as 
unspent.  In  the  case  of  a  refunding  issue 
(or  series  of  refunding  issues),  proceeds 
of  a  prior  issue  purportedly  used  to 
reimburse  original  expenditures  are 
treated  as  unspent  proceeds  of  the  prior 
issue  unless  the  purported 
reimbursement  was  a  valid  expenditure 
tmder  applicable  lew  on  reimbursement 
expendituieS'On  the  issue  date  of  the 
prior  issue. 
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(h)  Anti-abuse  rules — (1)  General  rule. 
A  reimbursement  allocation  is  not  an 
expenditure  of  proceeds  of  an  issue 
under  this  section  if  the  allocation 
employs  an  abusive  arbitrage  device 
under  §  1.148-10  to  avoid  &e  arbitrage 
restrictions  or  to  avoid  the  restrictions 
under  sections  142  through  147. 

(2)  One-year  step  transaction  rule — (i) 
Creation  of  replacement  proceeds.  A 
purported  reimbursement  allocation  is- 
iovalid  and  thus  is  not  an  expenditure 
of  proceeds  of  an  issue  if.  within  1  year 
after  the  allocation,  funds  corresponding 
to  the  proceeds  of  a  reimbursement 
bond  for  which  a  reimbursement 
allocation  was  made  are  used  in  a 
manner  that  results  in  the  creation  of 
replacement  proceeds  (as  defined  in 
§  1.148-1)  of  that  issue  or  another  issue. 
The  preceding  sentence  does  not  apply 
to  amoiints  deposited  in  a  bona  fide 
debt  service  fimd  (as  defined  in  §  1.148- 
1). 

(ii)  Example.  The  provisions  of 
paragraph  (h)(2)(i)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  On  January  1, 1994,  County  A 
issues  an  issue  of  7  percent  tax-exempt  bonds 
(the  1994  issue)  and  makes  a  purported 
reimbursement  allocation  to  reimburse  an 
original  expenditure  fcur  specified  capital 
improvements.  A  immediately  deposits  funds 
corresponding  to  the  proceeds  subject  to  the 
reimbursement  allocation  in  an  escrow  fund 
to  provide  for  payment  of  principal  and 
interest  on  its  outstanding  1991  issue  of  9 
percent  tax-exempt  bonds  (the  prior  issue). 
The  use  of  amounts  corresponding  to  the 
proceeds  of  the  reimbursement  bonds  to 
create  a  sinking  fund  for  another  issue  within 
1  year  after  the  purported  reimbursement 
allocation  invalidates  the  reimbursement 
allocation.  The  proceeds  retain  their 
character  as  unspent  proceeds  of  the  7 
percent  issue  upon  deposit  in  the  escrow 
fund.  Accordingly,  the  proceeds  are  subject 
to  the  7  percent  yield  restriction  of  the  1994 
issue  instead  of  the  9  percent  yield  restriction 
of  the  prior  issue. 

(i)  Authority  of  the  Commissioner  to 
prescribe  rules.  The  Commissioner  may 
by  revenue  ruling  or  revenue  procedure 
(see  §  601.601(d)(2)(ii](b)  of  this  chapter) 
prescribe  rules  for  the  expenditure  of 
proceeds  of  reimbursement  bonds  in 
circumstances  that  do  not  otherwise 
satisfy  this  section. 

(j)  Effective  date— (1)  In  general.  The 
provisions  of  this  section  apply  to  all 
allocations  of  proceeds  of 
reimbursement  bonds  issued  after  June 
30, 1993. 

(2)  Transitional  rules — (i)  Official 
intent.  An  official  intent  is  treated  as 
satisfying  the  official  intent  requirement 
of  paragraph  (d)(1)  of  this  section  if  it — 

(A)  ^tisfied  the  applicable  provisions 
of  §  1.103-8(a)(5)  as  in  effect  prior  to 
July  1, 1993,  (as  contained  in  28  CFR 


part  1  revised  as  of  April  1. 1993)  and 
was  made  prior  to  that  date,  or 
(B)  Satisfied  the  applicable  provisions 
of  §  1.103-18  as  in  effect  between 
January  27. 1992,  and  Jime  30. 1993,  (as 
contained  in  26  CFR  part  1  rerised  as  of 
April  1, 1993)  and  was  made  diuing  that 
period. 

(ii)  Certain  expenditures  of  private 
activity  bonds.  For  any  expenditiire  that 
was  originally  paid  prior  to  August  15. 
1963,  and  that  would  have  qualified  for 
expenditvue  by  reimbursement  fiom  the 
proceeds  of  a  private  activity  bond 
imder  T.D.  7199,  section  1.103-8(a)(5). 
1972-2  C.B.  45  (see 

§  601.601(d)(2)(ii)(b))  of  this  chapter,  the 
requirements  of  that  section  may  be 
applied  in  lieu  of  this  section. 

PART  6IH-TEMPORARY 
REGULATIONS  UNDER  TITLE  II  OF 
THE  OMNIBUS  RECONaUATION  ACT 
OF  1980 

Par.  12.  The  authority  for  part  6a  is 
revised  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Sections  6a.l03A-2(k),  (1),  and  (m)  also 
issued  imder  26  U.S.C  103A(j)  (3),  (4),  and 
(5). 

Par.  13.  Section  6a.l03A-2  is 
amended  by  adding  a  new  paragraph 
(i)(3)(v)  to  read  as  follows: 

§6a.103A-2  Qualified  mortgage  bond. 
***** 

(i).  .  . 

(3)*  *  * 

(v)  Bonds  issued  after  June  30, 1993. 
Se^on  1.148-2(f)(2)(iv)  applies  to 
bonds  issued  after  June  30, 1993,  in  lieu 
of  this  paragraph  (i)(3). 

***** 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  14.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C  7805. 

Par.  15.  Section  602.101(c)  is 
amended  by  adding  the  following 
entries  in  numeric^  order  to  the  table 
to  read  as  follows: 

1602.101  OMB  Control  Numbers. 
***** 

(c)*  •  * 


CFR  part  or  sectian  where  Current  OMB 
identified  and  described  control  number 


•  •  •  •  « 


1.148- 2 . 1545-1347 

1.148- 3 .  1545-1347 

1.148- 4 . 1545-1347 

1.148- 7 . 1545-1347 


CFR  part  or  section  where  Current  OMB 
Identified  and  described  control  number 


1.148-11  _  1545-1347 


Mrtfgaret  Milner  Rkherdsoa, 
Cbmmjssioner  of  Internal  Revenue. 

Approved:  June  4, 1993. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

(FR  Doc  93-14092  Filed  6-14-93;  9:45  am) 
MUJI«Q  COOC  4SSO-Ot-U 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Montana  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  informal  conference. 

SUMMARY:  On  May  28, 1993,  the  Acting 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
notified  the  Montana  Department  of 
State  Lands  that  OSM  had  reason  to 
believe  that  serious  problems  exist 
which  are  adversely  affecting  the 
effective  implementation, 
administration,  maintenance,  and 
enforcement  of  Montana’s  approved 
regulatory  program. 

By  letter  dated  June  4, 1993,  the 
Montana  Department  of  State  Lands 
requested  that  the  Acting  Director  hold 
an  informal  conference  to  discuss  the 
facts  surrounding  the  Acting  Director’s 
notification.  Accordingly,  the  Acting 
Director  hereby  notifies  Montana  and 
the  public  that  OSM  will  hold  an 
informal  conference  on  June  30. 1993,  at 
the  address  below. 

DATES:  OSM  has  scheduled  an  informal 
conference  on  June  30, 1993,  at  9  a.m. 
All  interested  persons  may  attend  the 
informal  conference. 

ADDRESSES:  The  informal  ccmference 
will  be  held  at:  'The  Billings  Sheraton, 

27  North  27th  Street.  Billings,  Montana 
59101.  Telephone:  406-252-7400. 

Copies  of  documents  referenced  in 
this  notice  are  available  for  public 
inspection  and  copying  during  normal 
business  hours  at: 

Office  of  Surfocing  Mining  Reclamation 
and  Enforcement,  Administrative 
Record,  room  660,  800  North  Capitol 
Street  NW.,  Washington.  DC  20240. 
Telephone:  202-343-5492. 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Casper  Field  Office, 
100  East  ‘B’  Street,  room  2128,  Casper, 
Wyoming  82601.  Telephone:  307- 
261-5776. 

Montana  Department  of  State  Lands, 
Capitol  Station,  1625  Eleventh 
Avenue,  Helena,  Montana  59620. 
Telephone;  (406)-444-2074. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  D.  Klein,  Assistant  Director,  Field 
Operations,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240.  Telephone:  (202)-208-2625: 
or  Guy  Padgett,  Casper  Field  Office 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100  East 
‘B’  Street,  room  2128,  Casper,  Wyoming 
82601.  Telephone;  (307)-261-5776. 

SUPPLEMENTARY  INFORMATION:  On  April 
1, 1980,  the  Secretary  of  the  Department 
of  the  Interior  conditionally  approved 
the  Montana  program  (45  FR  21560, 

April  1, 1980).  On  May  28, 1993,  the 
Acting  Director,  OSM,  notified  the 
Administrator,  Reclamation  Division, 
Montana  Department  of  State  Lands 
(MDSL),  that  OSM  had  reason  to  believe 
that  serious  problems  exist  which  are 
adversely  affecting  the  effective 
implementation,  administration, 
maintenance,  and  enforcement  of 
Montana’s  approved  permanent 
regulatory  program  under  SMCRA. 

Since  the  approval  of  the  Montana 
program,  and  in  keeping  with  its  policy 
of  working  closely  with  the  State,  OSM 
has  had  numerous  discussions  with 
officials  from  the  MDSL  about  the 
State’s  pei  formance.  Recent  discussions 
and  investigations  have  centered  on 
inadequacies  of  MDSL’s  implementation 
of  its  approved  program  raised  in  a  30 
CFR  733.12  petition  filed  March  1, 1993, 
as  described  below: 

1.  Administrative  Rule  Montana 
(ARM)  26.4.401(3)  requires  that,  upon 
receipt  of  notice  of  MDSL’s 
determination  of  administrative 
completeness,  the  applicant  place  an 
advertisement  in  a  newspaper  of  general 
circulation  in  the  locality  of  the 
proposed  activity  at  least  once  a  week 
for  four  consecutive  weeks.  The 
advertisement  must  contain,  at  a 
minimum,  certain  information  listed  in 
the  regulations  which  serves  to  alert  the 
public  of  the  activity  and  explains  the 
right  of  public  comment  and  the  time 
restriction  for  the  comment  period.  The 
applicant  in  question,  did  not  comply 
with  this  requirement.  Although  h^SL 
realized  the  applicant  had  not  complied 
with  this  provision  before  the  permit 
was  approved,  the  MDSL  did  not 
require  the  applicant  to  comply. 


2.  ARM  26.4.401(5)  requires  MDSL, 
immediately  upon  issuance  of  a 
determination  of  administrative 
completeness,  to  issue  written 
notification  of  the  proposed  activity 
requesting  written  comments  to  Federal, 
State,  and  local  governmental  agencies 
having  an  interest  in  the  area;  to 
governmental  planning  agencies;  sewage 
and  water  treating  agencies:  and  Federal 
or  State  agencies  with  authority  to  issue 
all  other  permits  and  licenses  required 
by  the  applicant.  MDSL  did  not  comply 
with  this  requirement. 

3.  ARM  26.4.325(3)(f)(ii)  requires  that 
no  permit  may  be  approved  by  MDSL 
unless  it  finds  in  writing  that  the 
proposed  operation  will  not  interrupt, 
discontinue,  or  preclude  farming  on  an 
alluvial  valley  floor  and  that  the 
proposed  operation  will  not  materially 
damage  the  quantity  or  quality  of  water 
in  surface  and  underground  water 
systems  that  supply  alluvial  valley 
floors.  MDSL  approved  the  permit 
without  making  the  written  decision  as 
required  by  this  provision. 

4.  ARM  26.4.405(6)  requires  that 
MDSL  may  not  approve  an  application 
unless  it  makes  a  written  finding  that 
the  application  is  complete  and 
accurate,  the  applicant  has  complied 
with  the  State  Act  and  rules,  and  the 
applicant  has  demonstrated  that 
reclamation  can  be  accomplished. 

MDSL  made  such  a  written  finding 
although  the  written  record 
demonstrates  (1)  MDSL  knew  that  the 
application  was  not  complete 
concerning  the  protection  of  the  alluvial 
valley  floor’s  water  supply,  and  (2)  the 
applicant  had  not  demonstrated  that 
reclamation  could  be  achieved. 

5.  ARM  26.4.409(2)  and  Montana 
Code  Annotated  (MCA)  82-4-221(3) 
provide  for  revisions  to  permits  and 
require  that  an  operator  may  not 
implement  any  revision  before  obtaining 
MDSL’s  approval.  Item  3  under  the 
terms  of  modification  of  the  permit  in 
question,  allows  authorized  agents  of 
MDSL  to  temporarily  modify  the  plan, 
pending  final  approval  by  the  Board  of 
Land  Commissioners. 

6.  ARM  26.4.912  requires  MDSL  to 
make  a  determination  that  subsidence 
will  not  cause  material  damage  to  the 
perennial  streams  within  the  permit. 
MDSL  did  not  make  the  required 
determination. 

7.  ARM  26.4.405(6)(c)  requires  that 
MDSL  may  not  approve  an  application 
unless  it  finds  in  writing  that  the 
cumulative  hydrologic  impacts  will  not  _ 
result  in  material  damage  to  the 
hydrologic  balance  outside  the  permit 
area.  MDSL  did  not  make  this  finding. 

Pursuant  to  30  CFR  733.12(b),  the 
Acting  Director  specified  a  proposed 


schedule  for  MDSL  to  correct  the 
deficiencies  identified  in  its  program. 

30  CFR  733.12(c)  requires,  in  part, 
that  the  Acting  Director  provide  the 
State  regulatory  authority  an 
opportunity  for  an  informal  conference 
within  15  days  after  the  expiration  of 
the  time  period  specified  at  30  CFR 
733.12(b)(3).  On  June  4, 1993,  the  MDSL 
requested  that  the  Acting  Director  hold 
such  an  informal  conference.  The 
informal  conference  may  pertain  to  the 
facts  or  time  period  for  accomplishing 
remedial  actions  as  specified  in  the 
Acting  Director’s  notification. 

Subsequent  to  the  informal 
conference  and  review  of  all  available 
information,  including  the  conference 
transcript,  the  Acting  Director  will 
publish  his  findings  on  the  status  of 
Montana’s  program  implementation  in 
accordance  with  the  provisions  of  30 
CFR  733.12(e). 

Conference  Rules 

The  informal  conference  is  an 
opportunity  for  the  Acting  Director  to 
discuss  the  status  of  the  implementation 
of  Montana’s  program  with  Montana 
officials. 

Minutes  will  be  kept  for  the 
Administrative  Record  for  review  by 
interested  parties. 

Dated;  June  15, 1993. 

W.  Hord  Tipton, 

Acting  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

[FR  Doc.  93-14407  Filed  6-17-93;  8:45  am) 
BILLING  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  2E4056/R1193;  FRL-4580-7] 

RIN  2070-AB78 

Pesticide  Tolerance  for  Paraquat 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  document  establishes  a 
tolerance  for  residues  of  the  pesticide 
paraquat  in  or  on  the  raw  agricultural 
commodity  cacao  beans.  This  regulation 
to  establish  a  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  the  commodity  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  18, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
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number,  [PP  2E4056/R1193],  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708, 401  M  St.,  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORUATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section, 
Registration  Division  (H7505W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
No.  1,  6th  Floor,  Crystal  Station  #1. 

2800  Jefierson  Davis  Hwy.,  Arlington, 

VA  22202,  (7031-308-8783. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  10, 1993  (58 
FR  13234),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  (PP)  2E4056  to  EPA 
on  behalf  of  the  Agricultural  Experiment 
Station  of  Hawaii.  The  petition 
requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  propose  to  establish  a  tolerance 
for  residues  of  the  herbicide  paraquat 
(1,1  ’-dimethyl-4 ,4  ’  bipyridinium-ion) 
derived  from  application  of  either  the 
bis(methyl  sulfate)  or  the  dichloride  salt 
(both  calculated  as  the  cation)  in  or  on 
the  raw  agricultural  commodity  cacao 
beans  at  0.05  part  per  million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 


178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  3, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.205,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
commodity,  to  read  as  follows: 

f  1 80.20S  Paraquat;  tolerancea  for 


residuM. 

(a)*  *  * 

Commodity 

Paris  per 
mMion 

•  •  • 

Cacao  beans . . . . . 

•  « 

0.05 

•  •  • 

•  • 

•  *  •  •  • 

[FR  Doc.  93-14421  Piled  6-17-93;  8:45  am] 
aiCuNG  cooE  tsao-so-a 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7576] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
efiective  suspension  date  given  in  this 
rule,  the  suspension  will  1^  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  As  shown  in  the  fifth 
column  of  the  tables  below. 

ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  MacKay,  Acting  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street,  SW.,  room  417,  Washington, 

DC  20472,  (202)  646-2717. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  efiective  enforcement 
measures. 

The  communities  listed  in  this 
document  no  longer  meet  the  statutory 
requirement  for  compliance  with 
program  regulations,  44  CFR  part  59  et 
seq.  Accordingly,  the  communities  will 
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be  suspended  on  the  effective  date  in 
the  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register.  In  tne  interim,  if 
you  wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirement,  and  after  the  effective  date, 
flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 


the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  community  name 

County 

Community 

No. 

.Effective  date 

Regular  Program  Conversions 

Iowa:  Newell,  city  of . 

Buena  Vista . 

190334 

July  5,  1993. 

Pennsylvania: 

Bristol,  township  of . 

Rockdale,  township  of . 

Bucks  . 

420984 

Do. 

Crawford . 

422394 

Do. 

Roseville,  borough  of . 

Tioga . 

420826 

Do. 

South  Shenango,  township  of . . . 

Crawford  . 

422397 

Do. 

Turbot,  township  of  . 

Northumberland . 

420744 

Do. 

Uniondale,  borough  of  . 

Susquehanna  . 

422584 

Do. 

Upper  Oxford,  township  of . 

Chester . 

422278 

Do. 

Valley,  township  of . 

Chester . 

421206 

Do. 

Venango,  township  of . 

Crawford  . 

421574 

Do. 

Woodcock,  borough  of . . . 

Crawford  . 

422403 

Do. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.”) 

Issued;  June  14, 1993. 

Francis  V.  Reilly, 

Deputy  Administrator,  Federal  Insurance 
Administration. 

(FR  Doc  93-14409  Filed  6-17-93;  8:45  am) 
BILUNQ  CODE  S71S-21-P 


44  CFR  Part  64 

[Docket  No.  FEMA-7575] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
commimities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 


applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities’ 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
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serving  the  eligible  community,  or  bom 
the  NFIP  at:  Post  Office  Box  457,  Lan- 
ham,  MD  20706,  (800)  638-7418. 

FOR  FURTHER  INFORIIATK>N  CONTACT: 

James  Ross  MacKay,  Acting  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street,  SW.,  room  417,  Washington, 

DC  20472,  (202)  646-2717. 
SUPPUEMENTARY  INFORMATION:  The  NFIP 
enables  property  ovmers  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
conmumities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since 
the  commimities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insm-ance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  speci.d  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  bwn  published,  is  indicated 
in  the  fifth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 


construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
efiective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
imnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fit)m  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insiuance  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  but  lists  those  commxmities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  11291,  Federal 
Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 


the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  19/9  Comp.,  p.  376. 

§  64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows; 


State  and  location 


New  Ellgibiea — Emergency  Program 

Nebraska:  Table  Rock,  village  of  Pawnee  County . 

Oklahoma:  Craig  County,  unincorporated  areas . 

Wyoming:  Hot  Springs  County,  unincorporated  areas  . 

Texas:  Briardiff,  village  of  Travis  County . 

New  HampsNre:  Albany,  town  of  Carroll  County . 

Iowa:  Reasrror,  city  of  Jasper  County  . 

Texas: 

Red  Oak,  city  of  Ellis  County  . . 

Westlake,  town  of  Tarrant  £tnd  Denton  Counties ' 

Colorado:  Cedaredge,  town  of  Delta  County . 

Illinois:  Christian  County,  unincorporated  areas . 

Oklahoma:  Blaine  County,  unirtcorporated  areas  . 

New  Eligiblee— Regular  Program 

Texas:  Westminster,  city  of  Collin  County®  . 

Minnesota:  Rushford  Village,  city  of  Rllmore  County  .. 
Texas:  Rose  City,  city  of  Orange  County . 

Reinstatement*— Regular  Program 
Pennsylvania:  New  Milford,  township  of  Susquehanna 
County. 

New  York:  Unadilla,  town  of  Otsego  County . 

Iltinois:  Markham,  city  of  Cook  County . 

New  Jersey:  Mine  HHI.  townsNp  of  Morris  County . 

Iowa:  Ely,  city  of  Linn  County . . . 


Community 

No. 

Effective  date  of  authorization/carx^llation  of  sale  of 
flood  ir^rarKe  in  comnrHjnity 

Current  effective 
map  date 

310172 

May  3.  1993  . 

Sept.  25,  1979. 

400540 

. do . 

Do. 

560097 

. do . 

Do. 

481649 

May  12.  1993. . 

Do. 

330174 

May  17, 1993  . 

Jan.  17.  1975. 

190167 

May  24, 1993  . 

Feb.  20.  1976. 

481650 

do . 

Do. 

480614 

. do . 

Do. 

080304 

May  27,  1993  . 

Do. 

170926 

.do . 

Apr;  7,  1978. 

Do. 

400011 

May  28.  1993  . 

481648 

May  10. 1993  . 

Do. 

270131 

May  24.  1993  . 

Sept  4,  1987. 

481061 

do . 

Jan.  6, 1983. 

422089 

Jan.  26,  1976,  Emerg.;  Apr.  3,  1989,  Reg.;  Apr.  3, 
1989,  Susp.;  May  3, 1993,  Rein. 

Apr.  3,  1989. 

361281 

Jan.  2,  1976,  Emerg.;  Sept  30, 1987,  Reg.;  Sept  30, 
1987,  Susp.;  May  12, 1993,  Rein. 

Sept  30.  1987. 

175169 

Apr.  14,  1972,  Emerg.;  July  27,  1973,  Reg.;  Mar.  15, 
1993,  Susp.;  May  19, 1993,  Rein. 

Apr.  17,  1984. 

340556 

Apr.  28,  1981,  Emerg.;  Sept  17,  1982,  Reg.;  May  3, 
1993,  Susp.;  May  20, 1993,  Rein. 

May  3, 1993. 

190440 

Apr.  29, 1991,  Emerg.;  Feb.  17,  1993,  Reg.;  Feb.  17, 
1993,  Susp.;  May  27, 1993,  Rein. 

Feb.  17. 1993. 
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State  and  location 

Commurtity 

No. 

Effective  date  of  authorization/cancellation  of  sale  of 
flood  insurance  in  commurtity 

Current  effective 
map  date 

Minnesota;  Litchfield,  city  of  Meeker  County  . 

270285 

July  18, 1975,  Emerg.;  Feb.  15,  1991,  Reg.;  Feb.  15, 

Feb.  15, 1991. 

Penr>sylvania:  Elk,  township  of  Ttoga  County . 

421154 

1991,  Susp.;  May  27, 1993,  Rein. 

Apr.  15.  1974,  Emerg.;  May  1,  1987,  Reg.;  Mar.  15, 

May  1, 1987. 

Pennsylvania:  Mercersburg,  borough  of  Franklin 

420471 

1993,  Susp.;  May  27, 1993,  Rein. 

Aug.  6,  1975,  Emerg.;  Mar.  1,  1976,  Rein.;  Sept.  3, 

Mar.  1, 1986. 

Cou^. 

Wiscorrsin;  Wood  County,  unincorporated  areas . 

550513 

1992,  Susp.;  May  27, 1993,  Rein. 

Mar.  5,  1971,  Emerg.;  Mar.  15,  1978,  Reg.;  Feb.  17, 

Feb.  17, 1993. 

Regular  Conversions — Region  1 

Malr)e; 

Perry,  town  of  Washington  County  .  . . 

Robbinston,  town  of  Washington  County . 

230319 

230321 

1993,  Susp.;  May  28,  1993,  Rein. 

May  3, 1993,  suspension  withdrawn  . 

. do . . . 

May  3,  1993. 

Do. 

Region  V 

Michigan- NO^,  city  n(  nAirtmvl  r:niinty  ,  , . 

260175 

. do . 

Do. 

C>hio:'Westerviile,  ^  of  Franklin  and  Deiaware  Courv 

390179 

. do . 

Do. 

ties. 

Region  IX 

California:  Fontana,  city  of  .^n  Ramadino  County . 

060274 

... .  do . 

Do. 

Region  H 

Virginieu  Augusta  County,  urtirKX>rporated  areas . 

510013 

May  17, 1993,  suspension  withdrawn . 

May  17, 1993. 

Pennsylvania;  Sprirtgfieid,  township  of  Montgomery 

425388 

. do . 

Do. 

County. 

Region  VI 

Louisiana:  East  Baton  Rouge  Parish,  urtincorporated 

220058 

. do . 

Do. 

areas. 

Region  IV 

South  CctfoHrta;  Manning,  dty  of  Clarendon  County  .... 

450052 

......do . 

Apr.  15,  1986. 

Region  V 

lUinois:  Pontoon  Raach,  vUlaga  of  Madison  COi'nty 

170447 

fin  . 

Feb.  5,  1982. 

'  The  Town  of  Westlake's  FIRM  will  become  effective  on  June  2,  1993.  The  town  wiU  be  converted  to  the  Regular  Program  effective  June  2, 
1993. 

‘The  City  of  Westenninster  has  adopted  Collin  County's  FIRM  dated  9-4^1  for  floodpleiin  management  and  Insurance  purposes.  The 
county's  CIO  number  is  480130. 

Code  for  reading  tNrd  column:  Emer.— Emergency;  Reg.— Regular;  Susp.— Suspension;  Rein. — Reinstatement. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.'') 

Issued;  June  14, 1993. 

Francis  V.  Reilly, 

Deputy  Administrator,  Federal  Insurance 
Administration. 

(FR  Doc.  93-14410  Filed  8-17-93:  8:45  am) 
BNJJNQ  cooE  sna-ei-p 

44  CFR  Part  64 

(Docket  No.  FEMA-7577] 

Suspension  of  Community  Eiigibiiity 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
elective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 


adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community’s  suspension  is  the 
third  date  (“Susp.”)  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  MacKay,  Acting  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street  SW.,  room  417,  Washington.  DC 
20472,  (202)  646-2717. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 


Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  "flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C,  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  ^R  part 
59  et  seq.  Accordingly,  the  communities 
will  be  sus{}ended  on  the  effective  date 
in  the  four±  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  commimities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 
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In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  £he 
special  flood  hazard  areas  in  these 
commxmities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
commimity  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
commimities  listed  on  the  date  shown 
in  the  last  column. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  C^ief  Executive  Officer 
that  the  commvmity  will  be  suspended 
imless  the  required  floodplain 


management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  y.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 


Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insurance.  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 

Community 

No. 

Effective  date  of  authorization/cancella¬ 
tion  of  sale  of  flood  insurance  in  commu¬ 
nity 

Current  effective 
map  date 

Date  certain  Fed¬ 
eral  assistance 
no  longer  avail¬ 
able  in  special 
flood  hazard 
areas 

Regular  Program  Conversions — Region 

H 

New  York: 

Schoharie,  town  of  Schoharie  County 

361198 

Oct  10,  1975,  Emerg.;  May  1,  1985, 

July  5.  1993  . 

July  5.  1993 

Schoharie,  village  of  Schoharie  Coun- 

361061 

Reg.;  July  5,  1993,  Su^. 

Sept  11,  1975,  Emerg.;  Aug.  1,  1987, 

...:..do  . 

Do. 

ty- 

Region  IV 

Georgia:  Fannin  County,  unincorporated 

130249 

Reg.;  July  5, 1993,  Susp. 

Oct.  11,  1990,  Emerg.;  Aug.  19.  1991, 

. do  . 

Do. 

areas. 

Region  1 

Maine:  St  George,  town  of  Knox  County  . 

230229 

Reg.;  July  5, 1993,  Susp. 

Mar.  30,  1976,  Emerg.;  Sept  1.  1988, 

July  19.  1993  . 

July  19,  1993 

Region  IV 

North  Carolina:  Cherokee  County,  unin- 

370059 

Reg.;  July  19, 1993,  Susp. 

July  18,  1979,  Emerg.;  Feb.  2,  1989, 

. do  . 

Do. 

corporated  areas. 

Tennessee:  Rogersville,  dty  of  Hawkins 

470086 

Reg.;  July  19, 1993,  Susp. 

Sept  12,  1975,  Emerg.;  June  3,  1986, 

. do  . 

Do. 

County. 

Region  VI 

Oklahoma:  Sand  Springs,  dty  of  Tulsa 

400211 

Reg.;  July  19, 1993,  Susp. 

Aug.  5,  1974,  Emerg.;  June  15,  1981, 

. do  . 

Do. 

and  Sage  Counties. 

Reg.;  July  19, 1993,  Susp. 

Code  tor  reading  third  column:  Emerg.— Emergency;  Reg. — Regular;  Susp.— Suspension. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.”) 

Issued:  June  14. 1993. 

Francis  V.  Reilly, 

Deputy  Administrator.  Federal  Insurance 
Administration. 

(FR  Doc.  93-14411  Filed  6-17-93;  8:45  am) 
BILUNO  CODE  tna-21-p 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  76 

[MM  Docket  No.  92-266;  FCC  93-304] 

Cable  TV  Act  Of  1992 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Temporary  rule;  deferral  of 
effective  date  of  final  rules;  extension  of 
termination  date. 

SUMMARY:  The  Commission  has  adopted 
an  Order  deferring  the  effective  date  of 
its  cable  rate  regulations  until  October  1, 
1993,  and  continuing  it  rate  freeze  for 
regulated  cable  services.  This  action 
will  provide  time  for  the  Ckimmission 
and  local  authorities  to  implement  the 
Ck>mmission’s  rate  regulations  adopted 
on  April  1, 1993,  in  response  to  the 
Cable  Act  of  1992.  This  action  will 
ensure  that  the  freeze  of  regulated  cable 
service  rates  that  became  effective  on 
April  5, 1993,  will  continue  through 
November  15, 1993. 

OATES:  The  effective  date  of  the 
amendments  to  parts  0  and  76 
published  at  58  FR  29737  (May  21, 

1993)  is  deferred  until  October  1, 1993. 

The  amendment  in  this  rule  to 
§  76.1090(a),  originally  published  at  58 
FR  17530  (April  5, 1993),  and  the 
authoritycitation  for  part  76  is  effective 
July  19, 1993. 

The  termination  date  of  §  76.1090, 
originally  published  at  58  FR  17530 
(April  5, 1993)  and  amended  in  this 
rule,  is  extended  until  November  15, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  A.  Manner,  (202)  632-7500. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Order  in 
MM  Docket  No.  92-266,  FCC  No.  93- 
304,  adopted  and  released  June  15, 
1993. 

The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC,  and 
may  also  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service, 
Inc.,  at  (202)  632-7513,  room  246, 1919 


M  Street,  NW,,  Washington,  DC  20554. 
The  complete  text  of  this  Order  will  also 
be  publisned  in  the  F(X  Record. 

S3nnop8i8  of  the  Order 
/.  Introduction 

1.  In  this  Order,  we  defer 
implementation  of  cable  service  rate 
regulation  from  June  21, 1993  until 
October  1, 1993,'  and  extend  the 
“freeze”  of  regulated  cable  service  rates 
from  August  4, 1993  until  November  15, 
1993.'  We  additionally  dismiss  without 
prejudice  petitions  filed  by  Intermedia 
Partners  (“Intermedia”),  and  the 
Coalition  of  Small  System  Operators 
and  Prime  C^ble  of  Alaska,  L.P. 
(“Coalition”),  seeking  a  stay  of 
implementation  of  cable  rate  regulation. 

II.  Deferral  of  Implementation  of  Cable 
Service  Rate  Regulation 

2.  In  the  Report  and  Order,  the 
Commission  adopted  a  comprehensive 
regulatory  framework  for  the 
implementation  of  cable  service  rate 
regulation  as  required  by  the  Cable  Act 
of  1992  that  imposes  significant  new 
responsibilities  on  the  Commission.' 
These  new  responsibilities  occur  at  a 
time  when  the  Commission  is  already 
operating  under  a  budget  shortfall  of 
$18  million  for  Fiscal  Year  1993.  As  a 

'  See  Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and  Comp)etition 
Act  of  1993,  Rate  Regulation,  Report  and  Order  and 
Further  Notice  of  Proposed  RuiemaJdng  (“Report 
and  Order"),  MM  Docket  92-266,  FCC  93-177 
(released  May  3, 1993),  56  Fed.  Reg.  29736  (May  21, 
1993),  adopting  regulations  implementing  Sections 
623  (cable  service  rate  regulation),  612  (commercial 
leased  access),  and  622(c)  (subscriber  bill 
itemization)  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992  ("Cable  Act 
of  1992”).  Those  regulations  are  scheduled  to 
become  effective  June  21, 1993. 

*  See  Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and  Competition 
Act  of  1992,  Rate  Regulation  ("Rate  Freeze  Order”), 
MM  Docket  92-266,  8  FCC  Red  2921,  SB  Fed.  Reg. 
17530  (April  5, 1993),  clarified.  8  FCC  Red  2917, 

58  Fed.  Reg.  21929  (April  26, 1993).  In  that  Order 
we  established  a  freeze  of  cable  service  rates  from 
April  5, 1993  until  August  4, 1993. 

^  For  example,  under  the  rate  regulations  adopted 
in  the  Report  and  Order,  the  Commission  must, 
inter  alia:  print  and  distribute  certification  forms; 
process  franchise  certifications:  review  petitions  for 
reconsideration  and  revocations  of  certification 
approvals;  review  showings  by  franchise  authorities 
concerning  their  inability  to  regulate  basic  service 
rates;  address  cable  operators'  requests  for  effective 
competition  data  frnm  competitors;  process  appeals 
from  basic  service  rate  determinations;  regulate  the 
basic  service  tier  where  local  franchise  authority 
certification  is  denied  or  revoked  or  where  the 
authority  is  otherwise  unable  to  regulate;  print  and 
distribute  complaint  forms  for  cable  programming 
services:  print  and  distribute  Form  393,  which  cable 
operators  will  use  to  determine  initial  regulated 
rates;  adjudicate  complaints  regarding  cable 
programming  services  by  reviewing  benchmark  and 
cost-of-service  showings;  publish  and  distribute 
forms  used  to  determine  external  costs:  review 
external  cost  showings:  and  adjudicate  leased 
access  rate  complaints. 


result  of  this  shortfall,  we  are  projecting 
a  potential  need  to  furlough  all 
employees  for  up  to  five  days  during 
Fiscal  Year  1993.  In  order  to  meet  the 
additional  responsibilities  of  the  Cable 
Act  of  1992,  the  Commission  has 
worked  closely  with  the  Office  of 
Management  and  Budget  to  estimate  its 
additional  resource  needs  and  requested 
$12  million  in  supplemental  funding 
from  Congress  for  Fiscal  Year  1993. 
While  our  funding  requests  have  made 
significant  progress,*  Congress  has  not 
yet  enacted  a  supplemental 
appropriation.  In  addition,  when 
supplemental  funds  are  appropriated,  it 
may  take  an  additional  period  of  time 
for  the  supplemental  appropriation  to  be 
effectively  utilized  by  the  (jommission. 
Therefore,  the  Ckimmission  will  be 
unable  as  of  the  current  effective  date  of 
cable  service  rate  regulation,  to  fully 
implement  the  rate  regulation 
provisions  of  the  Cable  Act  of  1992.* 

3.  In  addition,  we  believe  that  an 
additional  period  of  time  for 
implementation  of  cable  service  rate 
regulation  will  provide  franchising 
authorities  and  cable  operators  greater 
opportunity  to  ensure  a  smooth 
transition  to  rate  regulation.  We 
recognize  that  rate  regulation  of  cable 
service  imposes  significant  new 
obligations  on  cable  operators.  In 
addition,  cable  systems  will  be  taking  a 
series  of  steps  to  notify  subscribers  of 
the  changes  being  implemented  under 
these  regulations,  and  we  continue  to  be 
concerned  that  these  notices  be  given 
sufficiently  in  advance  to  minimize 
confusion  and  service  disruption.®  We 
believe  that  an  additional  period  of  time 
afforded  to  cable  operators  to  establish 
compliance  with  rate  regulation 
requirements,  including  any  necessary 
rate  reductions,  and  to  prepare  and 
disseminate  subscriber  notices,  will 

*  On  June  8. 1993,  the  Senate  Appropriations 
Committee  approved  $11.5  million  in  supplemental 
funding  for  the  Commission. 

’  We  observe  that  in  response  to  the  Cable  Act  of 
1992,  we  have  initiated  and/or  completed 
numerous  proceedings  to  prescribe  regulations 
necessary  for  the  implementation  of  the  Act.  By  the 
end  of  this  month,  the  Commission  will  have 
completed  promptly  and  on  schedule  32  formal 
actions  under  the  Act,  e.g.  Notices  of  Proposed 
Rulemakings,  Reports  and  Orders,  clarifrcations.  To 
finish  implementation  of  this  law,  we  estimate  that 
we  will  have  to  complete  at  least  27  more  formal 
actions  in  the  next  few  months. 

*'  Continental  Cablevision,  Inc.  has  filed  a  petition 
requesting  a  clarifreation  as  to  whether  cable 
operators  may  make  retroactive  charges  and  credits 
for  the  frrst  full  billing  cycle  occurring  after  the 
effective  date  of  the  Commission's  rate  regulations. 
Petition  for  Clarification  or  Reconsideration  of 
Order  of  May  14, 1993,  Hied  May  20. 1993  by 
Continental  Cablevision,  Inc.  This  petition  raises 
issues  that  the  Commission  may  need  to  address  in 
connection  with  implementation  of  rate  regulation 
on  October  1, 1993.  Therefore,  the  Commission  is 
continuing  to  consider  the  Continental  petition. 
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promote  the  purposes  of  the  Cable  Act 
of  1992  and  facilitate  the  transition  to 
rate  regulation  of  cable  service.  An 
additional  period  of  time  prior  to  full 
implementation  of  cable  service  rate 
relation  will  also  afford  local 
franchise  authorities  a  further 
opportunity  to  prepare  for  exercise  of 
their  rate  regulation  responsibilities. 

4.  Accormngly,  on  reconsideration  on 
our  own  motion  of  the  effective  date  set 
forth  in  the  Report  and  Order,  we  will 
defer  the  effective  date  of  our  cable 
service  rate  regulations  until  October  1, 
1993.’’  This  deferral  will  apply  to  all 
regulations  adopted  in  the  Report  and 
Order.®  Thus,  the  Commission  will  not 
accept  until  October  1, 1993 
certifications  by  local  franchising 
authorities  to  regulate  the  basic  service 
tier  or  complaints  invoking  the 
Commission's  regulatory  oversight  over 
cable  programming  service  rates.® 

During  this  deferral  period,  we  will 
continue  to  work  with  Congress  to 
assure  adequate  funding  for 
implementation  of  the  ^ble  Act  of 
1992.’® 

III.  Extension  of  the  Rate  Freeze 

5.  In  the  Rate  Freeze  Order,  we  fioze 
until  August  3, 1993  rates  for  cable 
service,  other  than  premium  channels 
and  pay-per-view  services,  provided  by 
systems  subject  to  rate  regulation  under 
the  Cable  Act  of  1992.  We  stated  that  we 
were  concerned  that  during  the  period 
between  adoption  of  our  rules  and  the 

^  Under  47  CFR  1.108,  the  Commusion  m«y.  on 
its  own  motion,  reconsider  and  set  aside  any 
Commission  action  taken  within  thirty  days  from 
the  date  of  public  notice  of  the  action.  See  47  U.S.C. 
405.  Public  notice  of  our  rate  regulations  was 
published  on  May  21, 1993.  Sa  FR  29738  (May  21, 
1993).  See  also  47  CFR  1.4(bKl). 

*  See  footnote  1,  supra.  The  Commission  will 
issue  a  separate  order  modifying  those  rate 
regulations  (e.g.  refund  liability  for  basic  and  cable 
programming  services)  that  in^de  dates  based  on 
the  June  21  ^fective  date  to  conform  to  the  new 
effective  date.  The  effective  dates  of  other 
regulations  implementing  the  Cable  Act  of  1992 
remain  unchanged. 

”  Refund  liability  for  the  basic  service  tier  will 
extend  htnn  the  date  tihe  operator  implements  a 
prospective  rate  reduction  back  to  October  1. 1993, 
or  one  year,  whichever  is  shorter.  For  a  cable 
programming  services  tier,  refund  liability  will 
extend  from  the  date  the  operator  implemmts  a 
prospective  rate  reduction  bade  to  the  date  a 
complaint  was  filed  concerning  the  rate  for  the  tier. 
The  Commission  will  begin  accepting  such 
complaints  on  October  1, 1993. 

'"In  Implementation  of  Sections  of  die  Cable 
Television  and  Consumer  Protection  Act  of  1992, 
Rate  Regulation,  Order,  MM  Docket  Na  92-266, 
FCC  93-264,  58  FR  29553  (May  21, 1993),  we 
denied  a  request  for  stay  until  August  3, 1993  of 
implementation  of  rate  regulation  filed  by  the 
National  Crirle  Television  Association.  At  that  time, 
the  Commission  believed  that  the  addidonal 
resources  necessary  to  implement  the  Cable  Act  of 
1992  could  be  available  by  June  21, 1993,  or  very 
shordy  thereafter,  to  permit  implementation  of 
cable  rata  regulation  on  that  date. 


earliest  practical  opportunity  for  local 
franchising  authorities  to  establish 
regulation  of  the  basic  service  tier,  and 
for  consumers  to  file  complaints  with 
the  Commission  concerning  rates  for 
cable  programming  services,  cable 
operators  could  raise  rates.  This  could 
effectively  undermine  the  statutory 
requirement  that  the  Commission  assure 
that  rates  for  cable  service  are 
reasonable.”  Given  our  deferral  of  the 
effective  date  of  the  rate  regulaticms 
until  October  1, 1993,  we  remain 
concerned  that  cable  operators  could 
unreasonably  raise  rates  after  the 
current  expiration  date  of  the  freeze. 
Thus,  in  order  to  protect  consumers 
during  the  period  that  we  are  deferring 
implementation  of  the  cable  rate 
regulations,  we  are  extending  the  fiaeze 
established  in  the  Rate  Freeze  Order 
through  November  15, 1993.’®  This 
extension  will  provide  sufficient  time, 
as  a  legal  and  practical  matter,  for  local 
franchising  authorities  to  become 
certified  to  regulate  the  basic  service  tier 
and  for  consumers  to  be  able  to  exercise 
their  rights  to  invoke  Commission 
oversi^t  over  cable  programming 
services.’®  During  the  period  of  this 
freeze  we  will  entertain  petitions  for 
emergency  relief  from  cable  operators 
who  make  detailed  and  particularized 
showings  that  the  fioeze  would  impose 
severe  economic  hardships  or  threaten 
the  viability  of  continued  cable  service. 
We  will  endeavor  to  act  on  such 
petitions  expeditiously. 

IV.  Intermedia  and  Coalition  Requests 
for  Stay 

6.  Coalition  requests  a  stay  of  rate 
regulation  pending  reconsideration  of 
the  Commission’s  Mnchmari:  approach 
to  rate  regulation  of  cable  service  and 
the  final  promulgation  of  cost-of-service 
standards.  Intermedia  also  requests  the 
Commission  to  stay  implementation  of 
rate  regulation  pending  adoption  of 
cost-of-service  standards.  In  view  of  our 
determination  to  defer  implementation 
of  cable  service  rate  regulation  until 
October  1. 1993,  we  do  not  find  it 
necessary  to  address  at  this  time  the 
Coalition  and  Intermedia  requests  for 
stay  of  implementation  of  cable  service 
rate  regulation.  Accordingly,  we  will 
dismiss  without  prejudice  the  Coalition 
and  Intermedia  petitions. 

"Rale Freeze Ord», para.  3. 

We  observe  that  Intannedia  and  Coalition  both 
state  that  the  rate  freeze  properly  could  be  extended 
in  conjunction  with  their  propped  stay,  of  cable 
service  rate  regulation.  Coalition  Petition  for  Stay, 
p.  15;  Intermedia  Petition  for  Stay,  p.  21. 

"This  freeze  is  applicable  to  tlM  basic  service 
tier,  the  cable  programming  service  tier  (or  tiers), 
and  provision  of  regulated  equipment. 


V.  Ordering  Clauses 

7.  Accordingly,  it  is  ordered,  pursuant 
to  Sections  4  (i)  and  (j),  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154  (i),  (j), 
and  405,  and  Section  1.108  of  the 
Commission’s  rules,  47  CFR  Section  ■ 
1.108,  that  the  Commission’s  rules 
adopted  in  Implementation  of  Sections 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992, 
Rate  Regulation,  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
("Report  and  Order’’),  MM  Docket  92- 
266,  FCC  93-177  (released  May  3, 1993), 
58  FR  29736  (May  21, 1993),  shall  be 
effective  October  1, 1993. 

8.  It  is  further  ordered,  that  the  fieeze 
of  cable  service  rates  established  in 
Order,  Implementation  of  Sections  of 
the  (Zable  Television  (Zonsumer 
Protection  and  (Zompetition  Act  of  1992, 
Rate  Regulation,  MM  Docket  92-266, 8 
FCC  Red  2921,  58  FR  17530  (April  5, 
1993),  clarified,  8  FCXZ  Red  2917,  58  FR 
21929  (April  26, 1993),  is  extended  until 
November  15, 1993  and  that  effective  30 
days  from  publication  in  the  Federal 
Register,  §  76.1090(a)  of  the 
(Zommission’s  rules  is  amended  as  set 
forth  below. 

9.  It  is  further  ordered,  that  the 
petitions  for  stay  filed  by  Intermedia 
Partners  and  Coalition  of  Small  System 
Operators  and  Prime  (Zable  of  Alaska, 
L.P.  are  dismissed  without  prejudice. 

List  of  Subjects  in  47  CFR  Part  76 

(Zable  television. 

Federal  Communications  (Zommission. 

Donna  Searcy, 

Secretoiy. 

Rule  Change 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— CABLE  TELEVISION 

1.  The  authority  cite  for  part  76  is 
revised  to  read  as  follows: 

Authority:  Secs.  2,  3, 4,  301,  303,  307, 308, 
309, 48  Stat.,  as  amended,  1064, 1065, 1066, 
1081, 1082, 1083, 1084, 1085, 1101:  47  U.S.C. 
Secs.  152, 153, 154,  301,  303,  307, 308, 300, 
532,  533,  535,  542,  543,  552  as  amended.  106 
Stat.  1460. 

2.  Section  76.1090(a)  is  revised  to 
read  as  follows: 

§76.1090  Temporary  freeze  o(  cable  ralee. 

(a)  The  average  monthly  subscriber 
bill  for  services  provided  by  cable 
operators  subject  to  regulation  under 
S^ion  623  of  the  Communications  Act 
shall  not  increase  above  the  average 
monthly  subscriber  bill  determined 
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under  rates  in  effect  on  April  5, 1993, 
until  November  15, 1993. 

***** 

[FR  Doc.  93-14464  Filed  6-14-93;  8:45  am] 
BIUING  CODE  C712-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB83 

Endangered  and  Threatened  Wildiife 
and  Plants;  Final  Rule  To  Delist  the 
Plant  Tumamoca  Macdougalii 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  removes  Tumamoca 
macdougalii  (Tumamoc  globeberry) 
from  the  List  of  Endangered  and 
Threatened  Plants.  The  range  of  this 
species  includes  south-central  Arizona 
and  extends  southward  into  southern 
Sonora,  Mexico.  Given  the  large  range  of 
the  species,  its  non-specific  habitat 
requirements,  the  number  of  known 
populations,  the  remote  natvire  of  much 
of  the  habitat,  and  the  ability  of  the 
species  to  withstand  some  habitat 
degradation,  the  Service  determines  that 
the  Tumamoc  globeberry  is  not  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range.  This 
action  removes  the  protection  of  the 
Endangered  Species  Act  for  the 
Tumamoc  globeberry. 

EFFECTIVE  DATE:  June  18, 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Arizona  Ecological  Services 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  3616  West  Thomas  Road,  Suite 
6,  Phoenix,  Arizona  85020. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Rutman,  at  the  above  address  (602/379^ 
4720). 

SUPPLEMENTARY  INFORMATION: 
Background 

Tumamoca  macdougalii  was  first 
collected  on  Tumamoc  Hill,  west  of 
Tucson,  Arizona,  on  July  31, 1908,  by 
D.J.  Macdougal,  a  scientist  at  the 
Ci^egie  Desert  Laboratory.  The 
specimen  was  sent  to  J.N.  Rose,  a 
botanist  at  the  U.S.  National  Herbarium, 
who  described  it  as  a  new  genus  and 
species  in  honor  of  the  type  locality  and 
its  collector  (Rose  1912). 

Tumamoca  macdougalii  is  a  delicate 
perennial  vine  in  the  gourd  family 


(Cucurbitaceae).  The  plants  are  found 
under  trees  or  shrubs,  which  act  as 
nurse  plants  and  provide  physical 
support  for  the  vines.  The  stems  arise 
fiom  large  tuber-like  roots,  begin  annual 
growth  during  the  late  summer  in 
response  to  summer  rains,  and  continue 
growing  until  the  onset  of  cool  weather 
and  short  days  in  November.  The  thin 
leaves  have  three  main  lobes,  each 
divided  into  narrow  segments.  The 
flowers  are  small  and  pale  greenish- 
yellow,  with  both  male  and  female 
flowers  occurring  on  a  plant.  The 
majority  of  flowers  are  produced  in 
August.  Mature  fruits  are  spherical  to 
ovoid,  succulent,  and  bright  red 
(Reichenbacher  1985a,  F.W. 
Reichenbacher  and  Associates  1990). 

In  1986,  when  the  species  was  listed 
as  endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
thirty  isolated  populations  of  Tumamoc 
globeberry  had  been  located  in  Pima 
County,  Arizona  and  five  were  known 
from  Sonora,  Mexico.  The  total  number 
of  known  individuals  was  2,300  in  the 
U.S.  and  60  in  Mexico  (April  29, 1986; 

51  FR  15906).  All  populations  were 
found  in  the  Arizona  Upland 
Subdivision  of  Sonoran  Desertscrub 
Biotic  Community.  The  eastern  and 
western  limits  of  the  U.S.  range  of  the 
species  were  known  to  include  the 
Tucson  area  and  extended  west  about 
193  kilometers  (120  miles)  to  the 
vicinity  of  Organ  Pipe  Cactus  National 
Monument.  The  exact  northern  and 
southern  range  boundaries  were 
unknown  but  extended  about  400 
kilometers  (250  miles)  south  of  the  U.S./ 
Mexico  border  to  the  vicinity  of 
Guaymas,  Sonora. 

Surveys  and  studies  completed  after 
the  May  1985  publication  of  the 
proposed  rule  to  list  Tumamoca 
macdougalii  have  improved  our 
imderstanding  of  the  range  and  ecology 
of  this  species  (Reichenbacher  1985a, 
Reichenbacher  1985b,  Tierra  Madre 
Consultants  and  Cornett  &  Associates 
1985,  Reichenbacher  1987,  Biosystems 
Analysis  1988).  Numerous  surveys  have 
been  conducted  on  smaller  tracts  of 
land.  The  locations  of  most  populations 
are  contained  in  the  Non-game  Data 
Management  System  of  the  Arizona 
Game  and  Fish  Department. 

A  survey  and  study  in  the  U.S.  and 
Mexico  contracted  by  the  Bureau  of 
Reclamation  greatly  increased  our 
understanding  of  Tumamoca 
macdougalii  (F.W.  Reichenbacher  and 
Associates  1990).  The  study  was 
required  by  a  June  30, 1986,  jeopardy 
biological  opinion  under  Section  7  of 
the  Act  on  the  Central  Arizona  Project 
(pipeline  and  canal)  and  was  conducted 
during  the  summers  of  1988  and  1989. 


The  report  summarized  the  current 
range,  distribution,  and  ecological 
information  on  Tumamoca. 

The  U.S./Mexico  survey  extended  the 
northern  and  southern  boundaries  of  the 
known  range  of  Tumamoca  (F.W. 
Reichenbacher  and  Associates  1990), 
although  the  eastern  and  western 
boundaries  were  essentially  unchanged. 
The  southern  boundary,  while  not  yet 
fully  defined,  was  extended  south  to 
within  80  kilometers  (50  miles)  of  the 
northern  border  of  Sinaloa,  Mexico.  The 
northern  boundary  was  extended  to 
include  southern  Pinal  and  Maricopa 
Counties,  Arizona.  The  distance 
between  the  northern  and  southern 
boundaries  is  more  than  643  kilometers 
(400  miles).  F.W.  Reichenbacher  and 
Associates  (1990)  estimated  the 
potential  habitat  of  Tumamoca  in  the 
U.S.  and  Mexico  to  be  72,862  square 
kilometers  (27,959  souare  miles). 

Tumamoca  is  less  nabitat-specific 
than  was  believed  at  the  time  it  was 
listed.  The  species  occurs  below  914 
meters  (3,000  feet)  elevation  in  a  variety 
of  desert  habitats  and  vegetation  types, 
including  the  Arizona  Upland,  Lower 
Colorado  Valley,  Plains  of  Sonora,  and 
Central  Gulf  Coast  Subdivisions  of  the 
Sonoran  Desertscrub  Biotic  Community 
and  the  Sinaloan  Thomscrub  Biotic 
Community  (F.W,  Reichenbacher  and 
Associates  1990)  (biotic  communities 
defined  by  Turner  and  Brown  1982). 

The  species  is  found  associated  with  a 
variety  of  nurse  plants  and  in  soil  types 
ranging  from  sandy  soils  of  valley 
bottoms  to  rocky  soils  of  upper  bajada 
slopes  (F.W.  Reichenbacher  and 
Associates  1990).  In  the  U.S., 

Tumamoca  occurs  in  isolated,  discrete 
populations  separated  by  large  areas  of 
apparently  suitable  but  unoccupied 
habitat  (Reichenbacher  1985a,  F.W. 
Reichenbacher  and  Associates  1990).  In 
Mexico,  the  species  is  widely  scattered 
at  a  relatively  low  frequency  throu^out 
suitable  habitat,  with  some  areas  of 
higher  densities  (F.W.  Reichenbacher 
and  Associates  1990).  Depending  on  the 
site,  habitat  condition  ranges  from 
excellent  or  good  to  severely  degraded 
or  modified. 

Surveys  of  potential  habitat  in  the 
U.S.  and  Mexico  showed  the  species  to 
be  more  common  than  known  at  the 
time  it  was  listed.  Less  than  one  percent 
of  the  potential  habitat  in  the  U.S.  and 
Mexico  was  searched  in  1988  and  1,242 
plants  were  located  (F.W. 

Reichenbacher  and  Associates  1990). 
This  search  involved  444  quadrats  in 
Sonora  and  261  in  Arizona.  All  quadrats 
were  approximately  8  hectare  (20  acre) 
rectangles.  Tumamoca  was  found  in  6 
Arizona  quadrats  (2  percent)  and  89 
Sonora  quadrats  (20  percent).  The  new 
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Tumamoca  localities  in  Mexico  were 
scattered  fairly  evenly  throughout  a 
52,600  square  kilometer  (20,300  square 
mile)  region.  A  statistically  reliable 
extrapolation  of  the  U.S./Mexico  survey 
data  can  not  be  made  due  to  sampling 
constraints;  however,  many  more  plants 
and  populations  almost  certainly  exist. 

Most  of  the  habitat  of  Tumamoca  is 
remote  desert,  where  few  threats  exist  or 
are  expected  to  occur.  In  more  densely 
human  populated  areas  of  Tumamoca’s 
range,  habitat  is  being  lost  to  urban  and 
agricultural  development,  habitat 
conversion  to  livestock  pasture,  and  off¬ 
road  vehicle  traffic.  F.W.  Reichenbacher 
and  Associates  (1990)  estimates  that 
only  2-3  percent  of  Tumamoca  habitat 
has  been  lost  to  agriculture  and  urban 
expansion.  This  estimate  does  not 
include  desertscrub  in  Mexico 
converted  to  livestock  pastrire.  A 
substantial  number  of  quadrats  in 
Mexico  had  to  be  relocated  from  their 
originally  intended  sites  because  of 
unmapped,  presumably  recently 
developed,  livestock  pasture.  Habitat 
degradation  is  occurring  due  to  erosion 
from  a  variety  of  sources,  including 
historic  and  present  livestock 
overgrazing,  cross-desert  dikes,  and 
roads.  Nevertheless,  the  large  range  of 
Tumamoca  and  the  extreme  remoteness 
of  much  of  the  habitat  in  both  the  U.S. 
and  Mexico  strongly  suggest  that 
significant  portions  of  the  range  are 
secure  for  the  foreseeable  future. 

Javelina  [Dicotyles  tajacu)  dig  up  the 
moistm^rich  tu^r-like  roots  and  are  an 
important  source  of  Tumamoca 
mortality.  Althou^  this  consumption 
may  produce  local  population  declines, 
it  is  unlikely  javelina  can  seriously 
impact  a  species  with  such  a  broad 
range  and  widely  scattered  populations. 

Federal  government  actions  on  this 
species  began  on  December  15, 1980, 
when  the  Service  published  in  the 
Federal  Register  (45  FR  82480)  a  notice 
of  review  covering  plants  being 
considered  for  classification  as 
endangered  or  threatened.  In  that  notice, 
Tumamoca  macdougalii  was  included 
as  a  Category  1  candidate  species. 
Category  1  candidates  are  those  for 
whi^  the  Service  presently  has 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  threatened  or 
endangered  species. 

Secuon  2(b)(1)  of  the  1982 
amendments  reqriires  that  all  petitions 
pending  on  October  13, 1982,  be  treated 
as  having  been  newly  submitted  on  that 
date.  Because  the  species  included  in 
the  December  15, 1980,  notice  of  review 
were  considered  under  petition,  all  the 
taxa  contained  in  the  notice,  including 
Tumamoca  macdougalii,  were  treated  as 


being  newly  petitioned  on  October  13, 
1982. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  petitions  within  12  months  of  their 
receipt  In  1983  and  1984,  the  Service 
found  that  the  listing  of  Tumamoca 
macdougalii  was  warranted  but 
preclude  by  other  listing  actions  of 
higher  priority  and  that  additional  data 
on  vulnerability  and  threats  were  still 
being  gathered.  A  proposed  rule  to  list 
Tumamoca  macdoug^ii  as  endangered, 
published  on  May  20, 1985  (50  FR 
20806),  foimd  that  the  petitioned  action 
was  warranted  in  accordance  with 
section  4(b)(3)(B)(ii)  of  the  Act.  The 
final  rule  listing  Tumamoca 
macdougalii  as  endangered  was 
publish^  in  the  Federal  Register  on 
April  29, 1986  (51  FR  15906).  Critical 
habitat  was  not  designated. 

Federal  involvement  with  Tumamoca 
subsequent  to  listing  has  included 
population  surveys,  life  history  and 
biological  studies,  a  transplanting 
project,  and  monitoring.  These  projects 
mostly  resulted  from  Federal  activities 
requiring  either  informal  or  formal 
consultation  with  the  Service  under 
section  7  of  the  Act.  Bureau  of 
Reclamation  (BR)  construction  of  the 
Central  Arizona  Project,  Tucson 
Aqueduct,  Phase  B,  has  been  the  most 
significant  Federal  activity  involving 
Tumamoca.  To  comply  with  reasonable 
and  prudent  alternatives  of  a  jeopardy 
biological  opinion  for  this  project  issued 
by  the  Service  June  30, 1986,  BR 
purchased  a  32-hectare  (80-acre) 
preserve  for  Tumamoca,  transplanted 
plants  in  the  path  of  aqueduct  into  the 
preserve,  and  monitored  the  success  of 
the  transplants  for  five  years 
(Reichenbacher  and  Perrill  1991).  After 
initial  high  mortality  in  the  transplanted 
population,  the  rate  of  mature  plant 
deaths  declined  to  a  number  similar  to 
the  control  population.  Additionally, 
recruitment  is  occurring  in  the 
transplanted  population  and  a 
prediction  matrix  analysis  indicates  the 
population  should  continue  to  rebound 
through  the  year  2000  when  it  will  be 
125  percent  of  the  original  403 
trai^splanted  plants  (Reichenbacher  and 
Perrill  1991). 

Surveys  for  Tumamoca,  most  often  to 
comply  with  section  7  requirements, 
have  b^n  conducted  throughout  the 
predicted  range  of  the  species  in  the 
U.S.  and  Mexico.  These  surveys  have 
shown  Tumamoca  to  be  more  common 
and  much  more  evenly  distributed 
across  its  range  than  previously 
believed. 


Summary  of  Comments  and 
Recommendations 

In  the  August  21, 1992,  proposed  rule 
(57  FR  37941)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  coxmty  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  was 
published  in  the  Tucson  Citizen  and 
Arizona  Daily  Star  on  September  4, 

1992,  which  invited  general  public 
comment.  Four  comments  were  received 
and  are  discussed  below.  No  public 
hearing  was  requested. 

Comments  on  the  proposal  were 
received  from  the  Arizona  Game  and 
Fish  Department,  the  Arizona  State 
Office  of  the  BLM,  the  Papago  Agency 
of  the  Biueau  of  Indian  Afiairs,  and  Dr. 
Dennis  M.  Kearns,  Missouri  Botanical 
Garden,  an  expert  on  the  genus 
Tumamoca.  The  BLM  indicated  it  will 
continue  to  treat  Tumamoca 
macdougalii  as  a  sensitive  species, 
effective  on  the  date  of  delisting,  and 
would  continue  monitoring  the  species* 
demographic  characteristics  and  other 
factors  in  the  Safford  and  Phoenix 
Districts.  Dr.  Kearns  noted  that 
Tumamoca  macdougalii  is  no  longer  a 
monotypic  genus.  A  new  species  of 
Tumamoca  has  been  discovered  from 
Zacatecas,  Mexico.  The  Service 
incorporated  this  information  in  the 
“Background”  section  of  this  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Tumamoca  macdougalii  should  be 
removed  from  the  List  of  Threatened 
and  Endangered  Plants  (50  CFR  17.12). 
Procedures  found  at  Section  4(a)(1)  of 
the  Act  and  promulgating  regulations 
(50  CFR  Part  424)  to  implement  the 
listing  provisions  of  the  Act  were 
follow^.  The  Service’s  listing 
regulations  provide  for  a  review  of  the 
following  five  factors  when  delisting  a 
species  (50  CFR  424.11).  These  factors 
and  their  application  to  Tumamoca 
macdougalii  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange. 
Tumamoca  populations  are  scattered 
throughout  an  estimated  72,862  square 
kilometers  (27,959  square  miles)  of 
habitat  in  five  different  vegetation  types. 
As  might  be  expected,  some  habitat  loss 
and  degradation  is  occurring  within  this 
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area.  However,  F.W.  Reichenbacher  and 
Associates  (1990)  estimated  less  than 
three  percent  of  Tumamoca  habitat  has 
been  lost  to  agriculUire  and  iirban 
expansion.  These  losses  tend  to  be 
concentrated  along  major  watercoxu^s 
or  drainages,  and  urban  centers  such  as 
Hermosillo,  Sonora,  and  Tucson, 

Arizona. 

Habitat  loss  from  the  Central  Arizona 
Project  was  mitigated  by  the  purchase 
and  fencing  of  preserves  and  the 
transplanting  and  monitoring  of  plants 
that  would  have  been  lost  to  canal 
construction.  The  transplanting  effort 
and  subsequent  monitoring  have 
)delded  valuable  information  on 
Tumamoca  biology. 

The  Service  has  no  information  to 
indicate  that  Tumamoca  is  negatively 
affected  when  habitat  is  destabilized 
and  erosion  is  accelerated.  In  fact, 
Tumamoca  populations  exist  and  are 
apparently  stable  in  the  Avra  and  Vekol 
Valleys  (C.  Button,  Bureau  of  Land 
Management,  pers.  comm.  1991),  where 
habitat  conditions  are  poor  and  erosion 
is  a  serious  problem. 

Some  areas  in  southern  Arizona  and 
Sonora  are  being  converted  from 
desertscrub  to  monotypic  stands  of 
buffelgrass  [Cenchrus  ciliarus)  to 
provide  livestock  forage.  Buffelgrass 
outcompetes  native  plant  species, 
including  Tumamoca.  Conversely, 
natural  grassy  areas,  especially  savanna 
grasslands  in  central  Sonora,  have  been 
denuded  and  replaced  by  desertscrub 
that  may  actually  provide  better  habitat 
for  Tumamoca  than  do  grasslands  (F.W. 
Reichenbacher  and  Associates  1990). 

This  pattern  of  shrub  encroachment  due 
to  overgrazing  and  conversion  of 
desertscrub  to  pasture  is  expected  to 
continue.  Despite  this  habitat  alteration, 
the  future  of  Tumamoca  should  be 
secure  in  the  large  areas  of  undisturbed 
habitat  that  remain. 

Recreation,  which  occurs  mostly  near 
large  urban  areas,  has  probably  caused 
a  small  amount  of  habitat  loss  or 
degradation,  mostly  due  to  off-road 
vehicle  use.  A  popular  picnic  area  on 
the  Coronado  National  Forest  contains  a 
population  of  Tumamoca  macdougalii. 
Despite  the  heavy  recreational  use  of 
this  area,  the  population  appears  to  be 
stable  (Reichenl^cher  1989). 

B.  C^erutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  final  rule  to  list  this 
species  identified  scientific  collection  as 
a  potentially  significant  threat  due  to 
the  rarity  of  the  species  and  the  small 
size  of  many  populations.  Tumamoca  is 
now  more  common  than  previously 
believed,  and  the  amount  of  damage  that 
could  be  caused  to  the  species  fi-om 
possible  scientific  collecting  is. 


therefore,  proportionally  less.  No 
significant  commercial,  recreational, 
scientific,  or  educational  overuse  of  this 
species  is  known  to  have  occurred. 

C.  Disease  or  predation.  Javelina 
uproot  the  Tumamoca  tuber-like  roots 
to  eat  the  succulent  tissues,  which 
sometimes  kills  the  plant  or  reduces  its 
vigor  or  reproductive  output.  Significant 
damage  is  also  done  by  lagomorphs  and/ 
or  rodents.  Many  plants  are  foimd  with 
their  stems  clipped  at  or  above  grovmd 
level.  This  is  likely  seldom  fatal,  but 
undoubtedly  affects  the  ability  of  the 
plant  to  store  photosynthate  and 
moisture  for  the  next  growing  season 
(Reichenbacher  1985a).  These  predators 
are  all  native  species  and  Tumamoca 
has  undoubtedly  evolved  to  cope  with 
the  level  of  damage  inflicted.  Perhaps 
the  scattered  occurrences  and  absence  of 
plants  in  apparently  suitable  habitat  is, 
in  part,  a  response  to  pressure  from 
pr^ators.  Nonetheless,  disease  or 
predation  are  not  considered  a 
significant  threat  to  the  species  at  the 
population  level. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Tumamoca 
macdougalii  currently  receives  the 
protection  of  the  Arizona  Native  Plant 
Law  and  the  Endangered  Species  Act.  It 
is  considered  a  sensitive  species  by  the 
Forest  Service  and  the  BLM,  a  provision 
which  offers  some  management 
protection.  If  Tumamoca  macdougalii  is 
removed  from  the  Endangered  Species 
List,  the  Forest  Service  and  BLM  have 
indicated  the  species  will  remain  on 
their  sensitive  species  lists.  In  addition, 
pursuant  to  section  4(g)  of  the  Act,  the 
Service  is  required  to  monitor  delisted 
species  for  at  least  five  years  to  ensure 
that  any  remaining  threats  or  downward 
population  trends  will  be  detected. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  When 
Tumamoca  was  listed,  low  numbers  and 
limited  range  were  thought  to  make  it 
vulnerable  to  natural  stresses  such  as 
prolonged  drought.  With  our  present 
knowledge  of  distribution  and 
abundance  it  seems  doubtful  any 
natural  stresses  would  affect  Tumamoca 
in  more  than  a  portion  of  its  range. 

The  regulations  at  50  CFR  424.11(d) 
state  that  a  species  may  be  delisted  if  (1) 
it  becomes  extinct,  (2)  it  recovers,  or  (3) 
the  original  classification  data  were  in 
error.  The  Service  believes  that  the  data 
supporting  the  original  classification 
were  incomplete.  After  conducting  a 
review  of  the  status  of  the  species,  the 
Service  concludes  that  the  ^st 
scientific  and  commercial  data  available 
at  present  show  that  removing 
Tumamoca  macdougalii  from  the  List  of 
Endangered  and  Threatened  Plants  is 
warranted. 


The  Service  has  determined  that  the 
species  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  nor  is  it  likely  to  become  an 
endangered  or  threatened  species  within 
the  foreseeable  future  throughout  all  or 
significant  portion  of  its  range.  Given  its 
large  range,  the  number  of  known 
populations,  the  remote  habitat,  ability 
to  withstand  some  habitat  degradation, 
and  non-specific  habitat  needs,  the 
Service  has  determined  that  the 
Tumamoc  globeberry  does  not  warrant 
the  protection  of  the  Act. 

In  accordance  with  5  U.S.C.  553(d), 
the  Service  has  determined  that  this  rule 
relieves  an  existing  restriction  and  good 
cause  exists  to  make  the  effective  date 
of  this  rule  immediate.  Delay  in 
implementation  of  this  delisting  would 
cost  government  agencies  staff  time  and 
monies  on  conducting  fprmal  section  7 
consultation  on  actions  which  may 
affect  a  species  no  longer  in  need  of  the 
protection  under  the  Act.  Relieving  the 
existing  restriction  associated  with  this 
listed  species,  will  enable  Federal 
agencies  to  minimize  any  further  delays 
in  project  planning  and  implementation 
for  actions  that  may  affect  the  Tumamoc 
globeberry. 

Effect  of  Delisting 

This  action  results  in  the  removal  of 
this  species  from  the  List  of  Endangered 
and  Threatened  Plants.  Federal  agencies 
will  no  longer  be  required  to  consult 
with  the  Service  to  ensure  that  any 
action  authorized,  funded,  or  carried  out 
by  such  agency  is  not  likely  to 
jeopardize  the  continued  existence  of 
Tumamoca  macdougalii.  Federal 
prohibitions  under  section  9  of  the  Act 
will  no  longer  apply. 

To  fulfill  the  requirements  to  monitor 
the  species  for  five  years  following 
delisting,  a  Service  contractor  will  visit 
sites  with  known  Tumamoc  globeberry 
populations  throughout  the  U.S.  and 
Mexico.  At  each  site,  the  contractor  will 
note  whether  or  not  the  population  is 
still  extant,  take  photographs  of  the 
surrounding  landscape,  and  note 
whether  or  not  any  significant  land  use 
changes  have  occurred  in  the  area 
during  the  monitoring  period.  The  sites 
will  be  chosen  to  represent  a  variety  of 
habitat  types  and  be  spread  across  ^e 
range  of  the  species.  A  form  for  use  by 
field  workers  will  be  prepared  by  the 
contractor,  in  cooperation  with  the 
Service.  Visits  will  occur  during  years 
one,  three,  and  five,  of  the  monitonng 
period,  with  progress  reports  developed 
and  provided  to  the  Service  upon 
completion  of  each  field  season. 

The  BLM  has  established  permanent 
plots  to  monitor  Tumamoc  globeberry 
and  is  committed  to  continuing  this 
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monitoring  effort  during  the  five-year 
post-delisting  period.  These  plots  are 
located  on  BLM-managed  lands  in  the 
Avra  and  Vekol  Valleys.  The  Coronado 
National  Forest  will  continue  to  collect 
demographic  data  for  the  population  in 
the  Santa  Catalina  Mountains,  which  is 
the  only  population  on  National  Forest 
lands. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  tiUe  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat.  3500;  unless  otherwise 
noted. 

2.  Section  17.12(h)  is  amended  by 
removing  the  entry  "Tumamoca 
macdougalip'  under  CUCURBITACEAE 
from  the  List  of  Endangered  and 
Threatened  Plants. 

Dated:  May  24, 1993. 

Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  93-14360  Filed  6-17-93;  8:45  am) 
WLUNG  CODE  4310-S6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  204  and  282 
[Docket  No.  930639-3139;  I.D.  042893A] 

RIN  0648-AE18 

South  Pacific  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  interim 
regulations  to  implement  the  Treaty  on 
Fisheries  Between  the  Governments  of 
Certain  Pacific  Island  States  and  the 
Government  of  the  United  States  of 
America  (Treaty)  and  the  South  Pacific 
Tuna  Act  of  1988  (Act). 

On  May  13, 1992,  the  Annexes  to  the 
Treaty  were  amended  and  extended  for 
10  years.  This  interim  final  rule 
implements  the  new  licensing  fee 


structure,  places  restrictions  on  the 
transshipment  of  txmas,  changes  vessel 
identification  requirements,  implements 
new  requirements  for  reporting  to  the 
South  Pacific  Forum  Fisheries  Agency 
(FFA),  and  makes  other  revisions  to  the 
existing  regulations  implementing 
provisions  required  by  the  amended 
Treaty.  This  rule  also  eliminates  NMFS’ 
role  as  administrator  of  the  industry  fees 
required  under  the  Treaty  and 
terminates  the  license  allocation  system, 
which  allocated  licenses  in  the  event 
that  the  number  of  applications  received 
were  greater  than  the  number  of 
available  licenses. 

DATES:  This  interim  final  rule  is 
effective  June  14, 1993.  Comments  are 
invited  and  will  be  accepted  if  received 
before  August  13, 1993. 

ADDRESSES:  Comments,  requests  for 
license  applications,  copies  of  the 
Treaty  and  amended  annexes,  and 
further  information  should  be  addressed 
to  Dr.  Gary  Matlock,  Acting  Director, 
Southwest  Region,  NMFS,  501  W. 

Ocean  Blvd.,  suite  4200,  Ix)ng  Beach, 

CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Svein  Fougner,  NMFS,  (310)  980- 
4034. 

SUPPLEMENTARY  INFORMATION:  NMFS 
issues  interim  regulations  to  implement ' 
the  Treaty  on  Fisheries  Between  the 
Governments  of  Certain  Pacific  Island 
States  and  the  Government  of  the 
United  States  of  America  (Treaty)  and 
the  South  Pacific  Tuna  Act  of  1988 
(Act).  The  Act  authorizes  the  Secretary 
of  Commerce  (Secretary)  to  issue 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  and  objectives  of  the 
Treaty.  Under  the  original  5-year  Treaty, 
all  U.S.  fishing  vessels,  except  those 
using  trolling  gear  to  fish  for  albacore 
tuna  outside  of  the  200-nautical  mile 
fisheries  zones  of  the  Pacific  Island 
States,  are  required  to  obtain  licenses 
from  the  South  Pacific  Fonim  Fisheries 
Agency  (FFA)  to  fish  for  tuna  in  an  area 
of  the  South  Pacific  Ocean,  known  as 
the  Licensing  Area,  which  is 
approximately  26  million  km^  (10 
million  square  miles). 

The  South  Pacific  T\ma  Treaty  was 
amended  and  extended  in  May  1992,  to 
ensure  access  for  U.S.  tuna  purse  seine 
vessels  to  fishing  groxmds  in  the  South 
Pacific  Ocean  for  at  least  10  more  years. 
Among  the  amendments  going  into 
effect  June  15, 1993,  are  a  new  license 
fee  structure,  new  reporting 
requirements,  and  new  vessel  and  gear 
identification  requirements  with  which 
license  holders  must  comply.  It  is 
crucial  to  have  interim  regulations  in 
place  by  June  15, 1993,  to  implement 
the  new  Treaty  requirements. 
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The  background  and  specifics  of  the 
Treaty  have  been  published  (54  FR 
4033,  Jan.  27, 1989;  56  FR  19312,  Apr. 

26, 1991)  and  are  not  repeated  here.  The 
Treaty  has  operated  smoothly  since  it 
entered  into  force  on  June  15, 1988,  and 
has  proven  to  be  of  great  benefit  to  the 
United  States  and  the  Pacific  Island 
States.  As  a  result,  the  U.S.  Government 
and  the  Pacific  Island  States  agreed,  on 
May  13, 1992,  to  amend  and  extend  the 
Treaty  for  10  years  fiom  June  15, 1993. 
UndOT  the  original  agreement,  the 
United  States  provided  the  16  island 
nations  participating  xmder  the  Treaty, 
known  as  the  Pacific  Island  Parties,  a 
cash  grant  of  $50  million  over  5  years 
to  support  economic  development.  In 
addition,  the  U.S.  tuna  fishing  industry 
contributed  $2  million  in  license  fees 
and  technical  assistance  during  the  first 
year  of  the  Treaty,  and  subsequent 
annual  payments  of  $250,000  in 
technical  assistance  and  $50,000  per 
vessel  in  licensing  fees.  Under  the 
amended  Treaty,  the  Pacific  Island 
Parties  will  receive  a  cash  grant  of  $140 
million  over  10  years  from  the  U.S. 
Government  and  annual  payments  from 
the  U.S.  t\ma  industry  of  (1)  $4  million, 
which  will  cover  technical  assistance 
and  any  number  of  licenses  up  to  55; 
and  (2)  additional  sums  related  to  the 
observer  program  set  out  in  part  7  of 
Annex  I  to  the  Treaty. 

New  provisions  iinder  the  amended 
Treaty  include  the  following: 

(1)  Operators  of  fishing  vessels  are 
required  to  provide  48  hours  notice  to 
the  Treaty  Administrator 
(Administrator)  and  the  appropriate 
Pacific  Island  Party  of  an  intent  to 
transship  any  or  all  of  the  vessel’s  catch; 

(2)  Transsnipment  of  tima  at  sea  may 
only  occur  at  times  and  places 
authorized  by  the  Pacific  Island  Parties 
and  details  regarding  all  transshipments 
must  be  included  with  telexed  reports  to 
the  Administrator, 

(3)  Weekly  reports  must  be  sent  to  the 
Pacific  Island  Party  in  whose  zone  the 
vessel  is  located; 

(4)  The  regional  register  number,  trip 
commencement  date,  and  intended 
action  must  be  included  in  the  weekly 
reports  to  the  Administrator;  and 

(5)  Vessels  must  be  identified  in 
accordance  with  the  1989  FAO  standard 
specifications  for  the  marking  and 
identification  of  fishing  vessels. 

The  U.S.  Government  will  continue  to 
forward  complete  vessel  license 
applications  to  the  FFA,  investigate 
alleged  violations,  and  enforce  certain 
•  Treaty  provisions.  After  June  15, 1993, 
however,  NMFS  vdll  no  longer  be 
responsible  for  the  collection  and 
transfer  of  licensing  fees  (including 
tor.hnical  assistance  and  contributions 


for  observer  costs)  firom  vessel  owners  to 
the  FFA.  The  vessel  owners  seeking 
licenses  will  coordinate  the  collection  of 
all  industry  payments  and  their  transfer 
to  the  FFA.  Because  the  payment  of  fees 
was  a  key  element  in  the  license 
allocation  system  and  NMFS  will  no 
longer  have  oversight  of  when  or 
whether  an  applicant  has  paid  the 
appropriate  fees,  the  allocation  system 
will  be  discontinued  and  questions 
regarding  an  applicant's  priority  in  the 
application  process  will  be  settled  by 
the  FFA. 

NMFS  recognizes  that  the  licenses  are 
worth  a  great  deal  to  tuna  fishing 
enterprises  and  that  concerns  for 
arbitrariness  and  favoritism  might  arise 
in  the  absence  of  established  procedures 
for  license  allocation.  In  the  upcoming 
licensing  period,  the  absence  of  a 
license  allocation  system  is  not 
expected  to  be  critical  because  the 
number  of  license  applications  is  not 
expected  to  exceed  the  number  of 
available  licenses.  However,  the  number 
of  applications  may  exceed  the  available 
licenses  in  the  future.  Therefore,  NMFS 
specifically  invites  comments  regarding 
the  termination  of  the  license  allocation 
system  and  the  direct  payment  of 
licensing,  technical  assistance,  and 
observer  fees  by  an  industry-designated 
entity  to  the  FFA. 

Vessel  licenses  in  §  282.3  were 
previously  cleared  for  purposes  of  the 
Paperwork  Reduction  Act  under  OMB 
Control  Number  0648-0218. 

Title  50  CFR  part  204  incorrectly 
associates  the  OMB  control  number  for 
this  part  with  §  282.4  Compliance  with 
applicable  national  laws,  rather  than 
with  §  282.5  Reporting  requirements. 
This  interim  final  rule  corrects  that 
reference. 

Comments  and  Responses 

Letters  were  received  ft-om  three 
individuals  commenting  on  the  interim 
final  rule  (56  FR  19312,  April  26, 1991) 
establishing  the  license  allocation 
system.  Although  the  license  allocation 
system  is  discontinued,  some  of  the 
comments  dealt  with  administrative 
procedures  for  reviewing  and 
forwarding  license  applications  to  the 
Department  of  State.  Those  comments 
are  summarized  and  responded  to 
below: 

Comment  1:  One  commenter 
suggested  that  NMFS  clarify  the 
reconsideration  provision  for  an 
applicant  whose  license  application  is 
not  forwarded  to  the  administrator. 

Response:  The  reconsideration 
provision  has  been  expanded  and 
clarified.  A  license  application  that  is 
not  forwarded  will  be  reconsidered  by 
the  Regional  Director  only  if  the 


applicant  submits,  within  15  days  of 
notification,  a  petition  for 
reconsideration  accompanied  by  new  or 
additional  information. 

Comment  2:  One  commenter  noted 
that  §  282.9(a)(6)  is  awkwardly  written 
and  suggested  alternate  language. 

Response:  NMFS  agrees  and  nas 
adopted  much  of  the  suggested 
laimuage. 

Comment  3:  One  commenter  pointed 
out  that  under  the  current  license 
application  system,  a  situation  might 
exist  wherein  a  potential  vessel  owner 
would  not  be  granted  a  loan  to  purchase 
a  vessel  if  he  or  she  does  not  have  a 
license  to  fish  in  the  Treaty  area,  and 
NMFS  will  not  forward  a  license 
application  if  the  applicant  cannot 
provide  vessel  registry  documentation, 
which  requires  proof  of  ownership. 

Response:  NNffS  lacks  the  resources 
to  review  applications  from  applicants 
who  are  potential  vessel  owners  and 
cannot  approve  and  forward  a  license 
application  without  proof  that  the  vessel 
is  actually  owned  by  the  applicant  and 
registered  in  the  United  States. 

Comment  4:  One  commenter 
suggested  that  the  vessel  ownership 
interests  of  the  vessels  on  the  list  should 
be  published  or  be  made  available  on  a 
regular  basis  to  non-vessel  owners. 

Response:  NMFS  does  not  collect 
information  regarding  ownership 
interests  of  corporations  that  may  own 
vessels  applying  for  licenses.  The  U.S. 
Coast  Guard  is  responsible  for 
implementing  documentation  law  and 
makes  available  ownership  information 
contained  in  the  Certificate  of 
Documentation.  A  complete  list  of 
vessels  and  registered  owners  is 
available  upon  request  from  the 
Regional  Director  (see  ADDRESSES). 

Classification 

NMFS  prepared  an  environmental 
assessment  (EA)  for  the  1989  interim 
rule,  which  this  action  does  not 
significantly  alter.  Therefore,  this  action 
is  categorically  excluded  from  the 
National  Environmental  Policy  Act  '  ' 
requirement  to  prepare  an  EA  in 
accordance  with  NOAA  Administrative 
Order  216-6. 

This  action  is  exempt  from  the 
provisions  of  Executive  Order  12291 
under  section  1(a)(2)  of  that  Order 
because  this  rule  implements  an 
international  fisheries  agreement  now  in 
force  and,  thus,  involves  a  foreign  affairs 
function  of  the  United  States. 

Because  it  involves  a  foreign  affairs 
function  of  the  United  States,  this  action 
also  is  not  subject  to  section  553  of  the 
Administrative  Procedure  Act.  Thus, 
this  rule  may  be  made  immediately 
effective. 
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Since  notice  and  opportunity  for 
comment  is  not  required  by  law  to  be 
given  for  this  rule,  preparation  of  a 
regulatory  flexibility  analysis  is  not 
required  by  the  Regulatory  Flexibility 
Act  and  none  was  prepared. 

This  rule  includes  no  changes  in 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  imder  Executive  Order 
12612. 

This  rule  does  not  affect  the  coastal 
zone  of  any  state  with  an  approved 
coastal  management  program. 

List  of  Subjects 

50  CFR  Part  204 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  282 

Fisheries,  Reporting  and 
recordkeeping  requirements,  Treaties. 

Dated:  June  14, 1993. 

Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  204  and  282  are 
amended  as  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority;  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501-3520  (1982). 

§204.1  [Amended] 

2.  In  §  204.1(b),  the  table  is  amended 
by  removing  in  the  first  column, 

“282.4"  and  adding,  in  its  place, 
“282.5”. 

,  PART  282— SOUTH  PACIFIC  TUNA 
FISHERIES 

3.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

,  Authority:  16  U.S.C.  973-973r:  TIAS 
11,100,  26  I.L.M.  1048  (1987). 

4.  In  §  282.2,  a  new  definition  for 
Transship  is  added  in  alphabetical  order 
and  the  definitions  of  Regional  Director 
and  Treaty  are  revised  to  read  as 
follows: 

§282.2  Definitions 
***** 

Regional  Director  means  the  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  501  West  Ocean 
Boulevard,  suite  4200,  Long  Beach,  CA 


90802-4213,  telephone  (310)  980-4001, 
or  a  designee. 

***** 

Transship  means  to  unload  any  or  all 
of  the  fish  on  board  a  licensed  vessel 
either  ashore  or  onto  another  vessel. 

Treaty  means  the  Treaty  on  Fisheries 
Between  the  Governments  of  Certain 
Pacific  Island  States  and  the 
Government  of  the  United  States  of 
America,  signed  in  Port  Moresby,  Papua 
New  Guinea,  April  2, 1987,  and  its 
Annexes,  Schedules,  and  implementing 
agreements,  as  amended.  May  13, 1992, 
in  Auckland,  New  Zealand. 
***** 

5.  Section  282.3  is  revised  to  read  as 
follows: 

§282.3  Vessel  licenses. 

(a)  Each  vessel  fishing  in  the 
Licensing  Area  must  have  a  license 
issued  by  the  Administrator  for  the 
licensing  period  being  fished,  unless 
excepted  by  §  282.10.  Each  licensing 
period  begins  on  June  15  and  ends  on 
June  14  of  the  following  year. 

(b)  Upon  receipt,  the  license  or  a  duly 
certified  copy,  facsimile  or  telex 
confirmation  must  be  carried  on  board 
the  vessel  when  in  the  Licensing  Area 
or  Closed  Areas  and  must  be  produced 
at  the  request  of  Authorized  Officers, 
Authorized  Party  Officers,  or 
Authorized  Inspectors.  Prior  to  receipt 
of  the  license,  but  after  issuance,  a 
vessel  may  be  used  to  fish  provided  the 
number  of  the  issued  license  is  available 
on  board. 

(c)  Application  forms  for  licenses  to 
use  a  vessel  to  fish  in  the  Licensing  Area 
may  be  requested  fi-om,  and  upon 
completion,  must  be  returned  to,  the 
Regional  Director.  All  of  the  information 
requested  on  the  form  and  the  following 
must  be  supplied  before  the  application 
will  be  considered  complete: 

(1)  The  licensing  period  for  which  the 
license  is  requested: 

(2)  The  name  of  an  agent,  located  in 
Port  Moresby,  Papua  New  Guinea,  who, 
on  behalf  of  the  license  holder,  will 
receive  and  respond  to  any  legal  process 
issued  in  accordance  with  the  Treaty: 

(3)  Documentation  from  an  insurance 
company  showing  that  the  vessel  will  be 
fully  insured  for  the  licensing  period 
against  all  risks  and  liabilities  normally 
covered  by  maritime  liability  insurance: 

(4)  If  the  owner  or  charterer  is  the 
subject  of  proceedings  under  the 
bankruptcy  laws  of  the  United  States, 
reasonable  assurances  that  the  owner  of 
charterer  will  be  financially  able  to 
fulfill  any  and  all  responsibilities  under 
the  Treaty,  Act,  and  regulations, 
including  the  payment  of  any  penalties 
or  fines:  and 


(5)  A  copy  of  the  vessel’s  U.S.  Coast 
Guard  Certificate  of  Documentation. 

(d)  The  number  of  available  licenses 
are  set  forth  in  schedule  2  of  Annex  II 
of  the  Treaty. 

(e)  Applications  for  vessels  may  be 
submitted  at  any  time:  complete 
applications  will  be  forwarded  to  the 
Secretary  of  State  for  transmittal  to  the 
Administrator. 

(f)  The  Secretary,  in  consultation  with 
the  Secretary  of  State,  may  determine 
that  a  license  application  for  a  vessel 
should  not  be  forwarded  to  the 
Administrator  if: 

(1)  The  application  is  not  in  accord 
with  the  Treaty,  Act,  or  regulations: 

(2)  The  owner  or  charterer  is  the 
subject  of  proceedings  under  the 
bankruptcy  laws  of  the  United  States, 
and  reasonable  financial  assurances 
have  not  been  provided  to  the  Secretary 
that  the  owner  or  charterer  will  be 
financially  able  to  fulfill  any  and  all 
responsibilities  under  the  Treaty,  Act, 
and  regulations,  including  the  pa)anent 
of  any  penalties  or  fines: 

(3)  Tne  owner  or  charterer  has  not 
established  to  the  satisfaction  of  the 
Secretary  that  the  vessel  will  be  fully 
insured  for  the  licensing  period  against 
all  risks  and  liabilities  normally  covered 
by  maritime  liability  insurance:  or 

(4)  The  owner  or  charterer  has  not 
paid  any  final  penalty  assessed  by  the 
Secretary  in  accordance  with  the  Act. 

(g)  An  applicant  will  be  promptly 
notified  if  that  applicant’s  license 
application  will  not  be  forwarded  to  the 
Administrator,  and  of  the  reasons 
therefor.  Within  15  days  of  notification 
by  the  Regional  Director  that  the 
application  will  not  be  forwarded,  an 
applicant  may  request  reconsideration 
by  providing  a  petition  for 
reconsideration  accompanied,  by  new  or 
additional  information. 

6.  In  §  282.5,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  282.5  Reporting  requirements. 

(a)  License  holders  shall  comply  with 
the  reporting  requirements  of  parts  4 
and  5  of  Annex  I  to  the  Treaty. 

***** 

7.  Section  282.6  is  revised  to  read  as 
follows: 

§  282.6  Vessel  snd  gear  Identiflestlon. 

While  a  vessel  is  in  the  Licensing 
Area,  a  Limited  Area  closed  to  fishing, 
or  a  Closed  Area,  a  recent  and  up-to- 
date  copy  of  the  International  Code  of 
Signals  (INTERCO)  shall  be  on  board 
and  accessible  at  all  times.  The  operator 
shall  comply  with  the  1989  FAO 
standard  specifications  for  th  e  marking 
and  identification  of  fishing  vessels.  The 
international  radio  call  sign  of  the  vessel 
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shall  be  painted  in  white  on  a  black 
background,  cv  in  black  on  a  white 
back^ound,  and  be  clear,  distinct,  and 
imcovered,  in  the  following  manner: 

(a)  On  both  sides  of  the  vessel's  hull 
or  superstructure,  with  each  letter  and 
num^r  being  at  least  1  m  high  and 
having  a  stroke  width  of  16.7  cm,  with 
the  backgroimd  extending  to  provide  a 
border  around  the  mark  of  not  less  than 

16.7  cm: 

(b)  On  the  vessel’s  deck,  on  the  body 
of  any  helicopter  and  on  the  hull  of  any 
ski^,  with  each  letter  and  number  being 
at  least  30  cm  high,  and  having  a  stroke 
width  of  5  cm  with  the  background 
extending  to  provide  a  border  around 
the  mark  of  npt  less  than  5  cm; 

(c)  On  any  other  equipment  being 
carried  by  and  intended  to  be  separated 
hom  the  vessel  during  normal  fishing 
operations,  with  each  letter  and  number 
being  at  least  10  cm  high  and  having  a 
stroke  width  of  1.7  cm,  with  the 
background  extending  to  provide  a 
border  around  the  m^  of  not  less  than 

1.7  cm. 

8.  Section  282.8  is  revised  to  read  as 
follows: 

§282.8  Radio  monitoring. 

The  international  distress  frequency, 
2.182  MHz.  and  156.8  MHz  (Channel  16, 
VHF)  shall  be  monitored  continuously 
from  the  vessel  for  the  purpose  of 
facilitating  communication  with  the 
fisheries  management,  surveillance  and 
enforcement  authorities  of  the  Parties. 

9.  In  §  282.9,  paragraph  (a)(6)  is 
revised  and  paragraph  (a)(16)  is  added 
to  read  as  follows: 

§  282.9  ProhibMona. 

(а) * 

(б)  In  any  matter  material  to  the 
administration  of  the  Act,  the  Treaty,  or 
any  regulation  promulgated  pursuant  to 
the  Act:  To  falsify  or  conceal  a  material 
fact;  to  make  any  false,  fictitious,  or 
fraudulent  statements  or 
representations;  to  make  or  use  any  felse 
lArriting  or  document  knowing  the  same 
to  contain  any  felse,  fictitious,  or 
fraudulent  statement  or  entry;  or.  to  fail 
to  report  to  the  Secretary  immediately 
any  change  in  circumstances  that  has 
the  efiect  of  rendering  the  information 
false,  incomplete,  or  misleading; 
***** 

(16)  To  trans^p  fish  on  board  a 
vessel  that  fished  in  the  Licensing  Area 
except  in  accordance  with  the 
conditions  set  out  in  parts  3  and  4  of 
Annex  I  to  the  Treaty. 
***** 

10.  In  §  282.14,  paragraph  (a)(2)  is 
levised  to  read  as  follows: 


§282.14  Obaarvers. 

(a)*  *  * 

(2)  Without  interfering  unduly  with 
the  lawful  operation  of  the  vessel,  to 
have  full  access  to  and  use  of  facilities 
and  equipment  on  board  the  vessel  that 
the  ob^rver  may  determine  are 
necessary  to  carry  out  observer  duties; 
have  full  access  to  the  bridge,  fish  on 
board,  and  areas  that  may  be  used  to 
hold,  process,  weigh  and  store  fish; 
remove  samples:  have  full  access  to 
vessel’s  records,  including  its  log  and 
documentation  for  the  purpose  of 
inspection  and  copying;  have  reasonable 
access  to  navigation  equipment,  charts, 
and  radios,  and  gather  any  other 
information  relating  to  fisheries  in  the 
Licensing  Area; 

***** 

11.  Section  282.15  is  revised  to  read 
as  follows: 

§282.15  Other  inspections. 

The  operator  and  each  member  of  the 
crew  of  any  vessel  from  which  any  fish 
taken  in  the  Licensing  Area  is  unloaded 
or  transshipped  shall  allow,  or  arrange 
for,  and  assist  any  Authorized  Inspector, 
Authorized  Party  Officer,  or  Authorized 
Officer  to  have  foil  access  to  any  place 
where  the  fish  is  rmloaded  or 
transshipped,  to  remove  samples',  to 
have  full  access  to  the  vessel’s  records 
including  its  log  and  documentation  for 
the  purpose  of  inspection  and 
photocopying,  and  to  gather  any  other 
information  relating  to  fisheries  in  the 
Licensing  Area  without  interfering 
imduly  with  the  lawful  operation  of  the 
vessel. 
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50  CFR  Part  630 

[Docket  No.  930530-3130;  I.D.  042293 A] 

RIN  0648-AE82 

Atlantic  Swordfish  Rshery^ 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Interim  final  rule  and  request 
for  comments. 

SUMMARY:  This  action  sets  1993  fishing 
year  initial  spiecifications  for  harvest  of 
the  Atlantic  swordfish  resource.  NMFS 
announces  that,  as  a  result  of  its  annual 
evaluation  of  the  Atlantic  swordfish 
resource,  there  will  be  no  change  for 
1993  in  the  total  allowable  catch  (TAG), 
the  directed-fishery  quota,  the  bycatch 
quota,  bycatqh  limits  in  the  non- 
directed  fishery,  and  the  harpoon  gear 
set-aside.  However,  as  a  result  of  a 
correction  in  the  historical  catch  data 


upon  which  the  allocations  between 
specific  gears  were  based,  this  interim 
final  rule  changes  the  drift  gillnet  quota 
to  138,572  pounds  (62,855  kg)  and  the 
longline  and  harpoon  quota  to  6,861,428 
pounds  (3,112,291  kg)  (all  weights  are 
dressed  weight).  The  intent  of  this 
action  is  to  protect  the  swordfish 
resource  while  allowing  harvests 
consistent  with  the  recommendations  of 
the  International  Commissidn  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
DATES:  Effective  June  18, 1993.  Written 
comments  must  be  received  on  or  before 
August  2, 1993. 

ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  and  comments  on  rule  should  be 
sent  to  Richard  H.  Schaefer,  Director, 
Office  of  Fisheries  Conservation  and 
Management,  NMFS,  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
Atlantic  Swordfish  (FMP)  and  its 
implementing  regulations  at  50  CFR  part 
630  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and 
the  Atlantic  Tunas  Convention  Act 
(ATCA). 

Under  the  framework  procedure  of  the 
FMP,  NMFS  has  evaluated  the  TAC,  the 
directed-fishery  quota,  the  bycatch 
quota,  bycatch  limits  in  the  non- 
directed  fishery,  and  the  harpoon  gear 
set-aside.  The  evaluation  was  done  in 
accordance  with  the  factors  and 
procedures  specified  in  50  CFR 
630.24(d). 

The  1992  stock  assessment  indicates 
some  improvement  in  the  status  of  the 
North  Atlantic  swordfish  stock.  Fishing 
mortality  rates  and  catch  levels  have 
declined  since  1988;  however,  the 
extent  of  discard  mortality  is  unknown. 
The  latest  virtual  population  analysis 
(VPA)  shows  some  improvement  in 
adult  stock  size  in  the  last  year,  and 
VPA  projections  indicate  that  1991 
catch  levels  could  allow  for  some 
increase  in  age  5+  stock  by  1993.  The 
degree  of  potential  increase  depends  on 
the  relative  strength  of  recent  year 
classes,  which  are  highly  uncertain. 
Production  model  analyses  indicate  that 
1991  North  Atlantic  catch  is  about  1,000 
metric  tons  below  the  estimated 
maximum  sustainable  yield  (MSY),  but 
about  the  same  as  the  estimated 
equilibrium  yield  at  current  stock  sizes. 
The  estimate  of  current  stock  biomass  is 
16  percent  below  the  biomass  level  that 
can  produce  MSY.  Production  model 
estimates  of  the  fishing  mortality  rate 
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indicate  that  the  1991  fishing  mortality 
(F)  was  close  to  Fmsy.  the  rate  of  fishing 
mortality  that  produces  the  maximum 
average  yield  in  the  long  term,  while  the 
VPA  model  estimates  and  yield  per 
recruit  analyses  indicate  that  1991  F 
was  greater  than  Fo.i  and  Fmu>  other 
commonly  referenced  fishing  mortality 
rates.  In  either  case,  the  assessment 
results  do  not  take  into  accovmt  discard 
mortality  of  undersized  fish  and. 
therefore,  could  be  overly  optimistic. 

The  assessment  indicates  that  the 
population  decline  has  slowed  or 
stabilized.  However,  sustained  higher 
levels  of  yield  can  probably  be  achieved 
in  the  long  term  under  lower  mortality 
rates. 

Despite  the  more  optimistic  results  of 
the  latest  assessment,  NMFS  remains 
concerned  about  the  status  of  the 
resource,  particularly  given  the 
uncertainties  regarding  recruitment 
levels  and  discard  mortality.  NMFS 
believes  that  a  future  reduction  of 
fishing  effort  may  still  be  necessary  to 
rebuild  the  stock  to  the  level  that  could 
produce  MSY.  NMFS  will  continue  to 
pursue  this  position  and  establishment 
of  an  appropriate  stock  rebuilding  target 
and  rebuilding  schedule  through 
ICCAT. 

Notwithstanding  the  above  concern, 
NMFS  is  making  no  change  in  the  TAG 
for  the  1993  fishing  year.  At  the  1992 
ICCAT  meeting,  a  resolution  was 
approved  to  limit  to  current  levels  the 
catch  levels  or  fishing  capacity  by  all 
countries  in  1993-1994.  Therefore,  TAC 
remains  at  the  current  level,  7.56 
million  pounds  (3.43  million  kg),  for 
1993. 

Since  the  1993  TAC  remains  at  7.56 
million  pounds  (3.43  million  kg),  there 
is  no  change  in  the  directed  fishery 
quotas — except  for  minor  corrections  to 
the  drift  gillnet  and  longline/harpoon 
quotas  resulting  from  a  revised 
estimation  of  the  1988  (base  year)  drift 
gillnet  landings. 

NMFS  has  received  documentation 
indicating  that  drift  gillnet  landings  in 
1988  were  underestimated.  Accordingly, 
NMFS  has  corrected  the  drift  gillnet 
quota,  consistent  with  the  best  available 
information  and  the  established 
procedure  for  calculating  the  quotas. 
This  correction  increases  the  annual 
drift  gillnet  quota  from  95,166  pounds 


(43,167  kg)  to  138,572  pounds  (62,856 
kg);  thus,  ^e  semiannual  quotas  are 
69,286  pounds  (31,428  kg).  Because  the 
increase  associated  with  the  correction 
involved  a  revised  estimation  of  the 
percent  taken  by  longline  and  drift 
gillnet  fisheries  in  1988  and  not 
additional  landings,  the  poundage 
necessary  to  accommodate  the  increase, 
43,406  poxmds  (19,689  kg),  is  deducted 
from  the  longline/harpoon  portion  of 
the  directed  fishery  quota.  The  resulting 
annual  longline/harpoon  quota  is 
6,861,428  pounds  (3,112,323  kg), 
divided  into  semiannual  quotas  of 
3,430,714  pounds  (1,556,162  kg). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
interim  final  rule  is  necessary  for  the 
conservation  and  management  of  the 
Atlantic  swordfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Administrator 
determined  that  this  interim  final  rule  is 
not  a  “major  rule”  requiring  the 
preparation  of  a  regulatory  impact 
analysis  under  E.0. 12291.  This  rule  is 
not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Assistant  Administrator  finds 
that  the  changes  in  the  directed  fisheries 
quotas  in  this  interim  final  rule  are 
necessary  to  bring  existing  regulations 
into  conformity  with  the 
'  recommendations  of  ICCAT.  The 
Assistant  Administrator  also  finds  the 
changes  must  be  finalized  as  early  in  the 
fishing  year  as  possible  to  provide  a  firm 
basis  for  fishermen  to  plan  their  fishing 
activities.  Accordingly,  pursuant  to 
section  553(b)(B)  of  the  Administrative 
Procedure  Act  (APA),  the  Assistant 
Administrator  finds  that  good  cause 
exists  to  conclude  that  prior  notice  and 
public  comment  on  this  rule  are 


unnecessary  and  contrary  to  the  public 
interest.  For  the  same  reasons,  the 
Assistant  Administrator,  pursuant  to 
section  553(d)(3)  of  the  APA,  finds  that 
good  cause  exists  not  to  delay  for  30 
days  the  rule’s  effective  date. 

Because  this  rule  is  being  issued 
without  prior  public  comment,  e 
regulatory  flexibility  analysis  is  not 
required  under  the  Regulatory 
Flexibility  Act  and  none  has  been 
prepared. 

List  of  Subjects  in  50  CFR  Part  630 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  June  14, 1993. 

Gary  Matlock, 

Acting  Assistant  Administrator  for  Fishmies, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  630  is  amended 
as  follows: 

PART  630— ATLANTIC  SWORDRSH 
FISHERY 

1.  The  authority  citatibn  for  part  630 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.Q  971  et  seq. 

2.  In  §  630.24,  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  are  revised  to  read  as  follows: 

$630.24  Quotas. 

***** 

(b)*  •  * 

(D*  *  * 

(i)  For  the  semi-annual  period  January 
1  through  June  30 — 

(A)  69,286  pounds  (31,428  kg), 
dressed  weight,  that  may  be  harvested 
by  drift  gillnet;  and 

(B)  3,430,714  pounds  (1,556,162  kg), 
dressed  weight,  that  may  be  harvested 
by  longline  and  harpoon. 

(ii)  For  the  semi-annual  period  July  1 
through  December  31 — 

(A)  69,286  pounds  (31,428  kg), 
dressed  weight,  that  may  be  harvested 
by  drift  gillnet;  and 

(B)  3,430,714  pounds  (1,556,162  kg), 
drdssed  weight,  that  may  be  harvested 
by  longline  and  harpoon. 

•  •  •  *  • 
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Vol.  58,  No.  116 

Friday,  June  18,  1993 

This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporturiity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  20 

Radiological  Criteria  for 
Decommissioning  of  NRO-Llcensed 
Facilities;  Generic  Environmental 
Impact  Statement  (GEIS)  for 
Rulemaking,  Notice  of  Intent  To 
Prepare  a  GEIS  and  To  Conduct  a 
Scoping  Process 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  intent  to  prepare  a 
Generic  Environmental  Impact 
Statement  (GEIS),  to  conduct  a  scoping 
process  for  the  GEIS,  and  to  conduct 
scoping  meetings. 

SUtHIARY:  The  Commission  is  proposing 
to  codify  radiological  criteria  for 
termination  of  licenses  and  release  of 
land  and  structiires  after  levels  of 
residual  contamination  have  been 
appropriately  reduced.  This  proposed 
acdon  would  provide  a  clear  and 
consistent  regulatory  basis  for 
determining  the  extent  to  which 
radioactive  materials  must  be  removed 
horn  lands  and  structures  before  a  site 
can  be  released.  This  notice  indicates 
the  Commission’s  intent  to  prepare  a 
Generic  Environmental  Impact 
Statement  in  conjunction  with  this 
proposed  action  and  to  conduct  a 
scoping  process  that  will  include  public 
scoping  meetings. 

DATES:  Written  comments  on  matters 
covered  by  this  notice  received  by 
August  15, 1993,  will  be  considered  in 
developing  the  scope  of  the  GEIS. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

Public  scoping  meetings  will  be  held 
as  follows: 

July  21, 1993— Washington,  DC,  2:30-5:30 
p.m.  and  7-10  p.m. 

July  26, 1993 — San  Francisco,  CA.  2:30- 
5:30  p.m.  and  7-10  p.m. 


July  27, 1993 — Oklahoma  City,  OK,  2:30- 
5:30  p.m.  and  7-10  p.m. 

July  28, 1993— Cleveland.  OH.  2:30-5:30 
p.m.  and  7-10  p.m. 

ADDRESSES:  Written  comments  on  the 
matters  covered  by  this  notice  and/or 
the  Scoping  Meetings  should  be  sent  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Scoping  meetings  to  be  held  at: 

Washington,  DC — Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD. 

San  Francisco,  CA — ^room  1194  of  the  State 
Building,  455  Golden  Gate  Avenue. 

Oklahoma  City,  OK — ^Holiday  Inn  North, 
12001  Northeast  Expressway. 

Cleveland,  OH — Cleveland  State 
University,  University  Center  Auditorium, 
room  6,  212  Euclid  Avenue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Meek,  Office  of  Nuclear 
Regulatory  Research,  Washington,  DC 
20555,  Telephone:  301-492-3737,  or 
Frank  Cardile,  Office  of  Nuclear 
Regulatory  Research,  Washington,  DC 
20555,  Telephone:  301-492-3774. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
(NRC)  has  the  statutory  responsibility 
for  protection  of  health  and  safety 
related  to  the  use  of  source,  byproduct, 
and  special  nuclear  material  vmder  the 
Atomic  Energy  Act.  The  NRC  believes 
that  one  portion  of  this  responsibility  is 
to  assure  safe  and  timely 
decommissioning  of  nuclear  facilities 
which  it  licenses.  This  responsibility 
can  be  partially  fulfilled  by  providing 
guidance  to  licensees  on  how  to  plan  for 
and  prepare  their  sites  for 
decommissioning.  Decommissioning,  as 
defined  in  the  NRC’s  regulations  in  10 
CFR  30.4,  40.4,  50.2,  70.4,  and  72.3, 
means  to  remove  nuclear  facilities  safely 
from  service  and  to  reduce  residual 
radioactivity  to  a  level  that  permits 
release  of  the  property  for  unrestricted 
use  and  termination  of  the  license. 

During  licensed  operations, 
radioactive  contamination  may  spread 
into  various  areas  within  the  focility  by 
the  movement  of  water  or  other  fluids 
containing  the  radioactive  materials 
through  or  along  piping,  equipment, 
walls,  floors,  drains,  etc.  In  addition. 


sites  surrounding  buildings  can  become 
contaminated  by  the  movement  or 
placement  of  materials,  equipment,  and 
people  into  and  out  of  the  areas 
containing  the  radioactive  material, 
although  NRC’s  contamination  control 
requirements  tend  to  limit  such  spread 
of  material. 

Once  licensed  activities  have  ceased, 
licensees  are  required,  in  existing  NRC 
regulations,  to  decommission  their 
facilities  so  that  their  licenses  can  be 
terminated.  This  requires  that 
radioactivity  in  buildings,  equipment, 
soil,  groundwater,  and  surface  water 
resulting  from  the  licensed  operation  be 
reduced  to  acceptably  low  levels  that 
allow  the  property  to  be  released  for 
unrestricted  use.  Licensees  must  then 
demonstrate  by  a  site  radiological 
survey  that  residual  contamination  in 
all  facilities  and  environmental  media 
have  been  properly  reduced  or 
eliminated  and  that,  except  for  any 
residual  radiological  contamination 
found  to  be  acceptable  to  remain  at  the 
site,  radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  by 
NRC,  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 

Nuclear  facilities  licensed  by  the  NRC 
that  require  decommissioning  include 
those  involved  with  the  nuclear  fuel 
cycle  (e.g.,  activities  related  to  the 
generation  of  electricity  through  nuclear 
power  generation)  and  those  licensed  to 
use  nuclear  material  for  other  non-fuel 
cycle  related  purposes  (e.g.,  health  care, 
research,  and  manufacturing).  The  types 
of  nuclear  fuel  cycle  facilities  that 
require  decommissioning  include 
nuclear  power  plants,  nonpower 
(research  and  test)  reactors,  fuel 
fabrication  plants,  uranium  hexafluoride 
production  plants,  and  independent 
spent  fuel  storage  installations.  Some 
effort  to  reduce  radioactive 
contamination  to  acceptable  levels  will 
generally  be  necessary  at  these  facilities 
before  they  can  be  safely  released  and 
the  licenses  terminated.  Non-fuel  cycle 
facilities  include  universities,  medical 
institutions,  radioactive  source 
manufacturers,  and  companies  that  use 
radioisotopes  for  industrial  purposes. 
Over  75%  of  NRC’s  non-fuel  cycle 
materials  licensees  use  either  sealed 
radioactive  sources  or  small  amounts  of 
short-lived  radioactive  materials. 
Decommissioning  of  these  facilities 
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should  be  relatively  simple  because 
there  is  usually  little  or  no  residual 
radioactive  contamination  to  be 
removed  and  disposed  of. 

Several  himdred  NRC  and  Agreement 
State  licenses  are  currently  terminated 
each  year.  The  majority  of  these  licenses 
involve  limited  operations,  produce 
little  or  no  radioactive  contamination, 
and  do  not  present  complex 
decommissioning  problems  or  potential 
risks  to  public  health  or  the 
environment  from  residual 
contamination. 

Need  for  Proposed  Action 

Current  NRC  regulations  do  not 
explicitly  contain  radiological  criteria 
for  decommissioning.  At  the  present 
time,  the  NRC  continues  to  use  existing 
criteria  and  practices  contained  in 
several  NRC  guidance  documents  which 
have  been  in  use  for  a  number  of  years. 
This  approach  ensures  protection  of 
public  health  and  safety  by  guiding 
decommissioning  decisions  and 
generally  keeping  potential  radiological 
doses  to  a  small  fraction  of  NRC*s  public 
dose  limit  in  10  CFR  part  20.  However 
as  the  nuclear  indust^  matures,  it  is 
expected  that  more  and  more  of  the 
larger  nuclear  facilities  which  have  been 
operating  for  a  number  of  years  will 
reach  the  end  of  their  usefril  lives  and 
have  to  be  decommissioned.  Because 
both  the  number  and  complexity  of 
facilities  that  will  require 
decommissioning  are  expected  to 
increase,  NRC  believes  it  is  necessary  to 
codify  radiological  criteria  for 
decommissioning. 

The  Commission  believes  that 
codifying  radiological  criteria  for 
decommissioning  in  its  regulations  is 
needed  because  it  would — 

(1)  Result  in  more  efficient  use  of  NRC 
and  licensee  resources; 

(2)  Lead  to  more  consistent  and 
uniform  reflation  of  decommissioning; 

(3)  Provide  a  more  stable  basis  for 
decommissioning  planning; 

(4)  Eliminate  protracted  delays  in 
decommissioning  which  results  as 
licensees  wait  for  generic  regulatory 
criteria  before  proceeding  with 
decommissioning  of  their  facilities;  and 

(5)  Provide  an  opportunity  to  reassess 
the  basis  for  the  residual  contamination 
levels  contained  in  existing  guidance  in 
light  of  changes  in  basic  radiation 
protection  standards  and 
decommissioning  ex]>erience  obtained 
during  the  past  15  years. 

Pending  completion  of  the  rulemaking 
on  radiological  criteria  for 
decommissioning,  the  NRC  wilk 
continue  to  consider  existing  guidance, 
criteria  and  practices  to  determine 
whether  contamination  at  sites  listed  on 


NRC’s  Site  Decommissioning 
Management  Plan  (SDMP)  has  been 
sufficiently  reduced  so  that  they  may  be 
released  for  unrestricted  use.  These 
criteria  are  listed  in  NRC's  Action  Plan 
to  Ensure  Timely  Cleanup  of  SDMP 
Sites,  57  FR 13389;  April  16, 1992.  The 
criteria  will  be  applied  on  a  site-specific 
basis  with  emphasis  on  residual 
contamination  levels  that  are  as  low  as 
is  reasonably  achievable  (ALARA).  If  a 
licensee  or  responsible  party  has 
cleaned  up  a  site,  or  was  in  the  process 
of  cleaning  up  a  site,  under  an  1^0- 
approved  decommissioning  plan,  the 
NRC  will  not  require  the  licensee  to 
conduct  additional  cleanup  in  response 
to  NRC  criteria  or  standard  established 
after  NRC  approval  of  the  plan.  An 
exception  to  this  case  would  be  in  the 
event  that  additional  contamination,  or 
noncompliance  with  the  plan,  is  found 
indicating  a  significant  threat  to  public 
health  and  safety. 

Description  of  Proposed  Action 

The  Commission  proposes  to 
incorporate  into  its  regulations 
radiological  criteria  for 
decommissioning  of  nuclear  facilities. 
This  proposed  action  would  provide  a 
clear  and  consistent  regulatory  basis  for 
determining  the  extent  to  which 
radioactive  contamination  must  be 
removed  or  reduced  in  lands  and 
structures  before  a  site  can  be  released 
and  the  license  terminated. 

Preparation  of  Generic  Environmental 
Impact  Statement 

Under  the  National  Environmental 
Policy  Act  (NEPA),  all  Federal  agencies 
must  consider  the  efrect  of  their  actions 
on  the  environment.  Section  102(1)  of 
NEPA  requires  that  the  policies, 
regulations,  and  public  laws  of  the 
United  States  be  interpreted  and 
administered  in  accordance  with  the 
policies  set  forth  in  NEPA.  It  is  the 
intent  of  NEPA  to  have  Federal  agencies 
incorporate  consideration  of 
environmental  issues  into  their 
decision-making  processes.  NRC 
regulations  implementing  NEPA  are 
contained  in  10  CFR  part  51.  To  fulfill 
NRC's  responsibilities  under  NEPA.  the 
NRC  intends  to  prepare  a  generic 
environmental  impact  statement  (GEIS) 
by  analyzing  alternative  courses  of 
action  and  ffie  costs  and  impacts 
associated  with  those  alternatives. 

This  notice  announces  the  NRC’s 
intent  to  prepare  a  GEIS. 

In  keeping  with  the  requirements  of 
10  CFR  part  51,  the  GEIS  will  analyze 
alternatives  for  establishing  radiological 
criteria  for  decommissioning  of  licensed 
nuclear  focilities.  'The  facilities  included 
in  the  GEIS  are  those  described  in  the 


"Background"  section  of  this  document. 
All  reasonable  alternatives  associated 
with  the  proposed  action,  including  "no 
action"  will  be  analyzed  to  determine 
the  impact  and  costs  associated  with  the 
proposed  action.  'The  GEIS  will  not 
attempt  to  analyze  site-specific  issues 
which  may  arise  in  the  licensing  process 
involved  with  the  decommissioning  of 
specific  fodlities,  rather  its  principal 
intent  is  to  provide  a  decision  analysis 
leading  to  the  establishment  of  tec^ical 
requirements  regarding  acceptable 
residual  radioactive  contamination 
levels  for  decommissioning.  However, 
depending  on  the  particular  regulatory 
alternative  that  is  ultimately  selected, 
portions  of  the  GEIS  analysis  may  be 
applicable  to  the  NEPA  process  for  a 
specific  site.  'The  extent  to  which  the 
GEIS  may  be  applicable  to  the  site 
specific  NEPA  process  will  be  described 
in  the  draft  GEIS  and  draft  rulemaking. 

The  Scoping  Process 

The  Commission’s  regulations  in  10 
CFR  part  51  contain  requirements  for 
conducting  a  scoping  process  prior  to 
preparation  of  a  GEIS.  It  is  indicated  in 
10  CFR  51.26  that  whenever  the  NRC 
determines  that  an  environmental 
impact  statement  will  be  prepared  by 
NRC  in  connection  with  a  proposed 
action  that  NRC  will  publish  a  notice  of 
intent  in  the  Federal  Register  stating 
that  a  GEIS  will  be  prepared,  and 
conduct  an  appropriate  scoping  process. 
In  addition,  10  51.26  indicates  that 

this  scoping  process  may  include  the 
holding  of  a  public  scoping  meeting. 

In  10  CFR  51.27  requirements  are 
indicated  regarding  the  content  of  the 
notice  of  intent,  in  particular  that  it 
should  describe  the  proposed  action 
and.  to  the  extent  that  sufficient 
information  is  available,  also  describe 
possible  alternatives.  In  addition,  the 
notice  of  intent  is  to  describe  the 
proposed  scoping  process,  including  the 
role  of  participants,  whether  written 
comments  will  be  accepted,  and 
whether  a  public  scoping  meeting  will 
be  held. 

In  accord  with  10  CFR  51.26  and 
51.27,  the  proposed  action  and  possible 
alternative  approaches  are  discussed 
below.  The  role  of  participants  in  the 
scoping  process  for  this  GEIS  includes 
the  following: 

(1)  Participants  may  attend  and 
provide  oral  discussion  on  the  proposed 
action  and  possible  alternatives  at  any 
of  eight  separate  public  scoping 
meetings  as  follows; 

Washington,  DC — ^July  21, 1993,  from  2:30 

p.m.  to  5:30  p.m.  and  again  from  7  p.m.  to 

10  p.m.  at  the  Holiday  Inn,  8120  Wisconsin 

Avenue,  Bethesda,  MD. 
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San  Francisco,  California— July  26, 1993, 
from  2:30  p.m.  to  5:30  p.m.  and  again  from 
7  p.m.  to  10  p.m.  in  room  1194  of  the  State 
Building,  455  Golden  Gate  Avenue. 
Oklahoma  Qty,  Oklahoma — ^July  27, 1993, 
from  2:30  p.m.  to  5:30  p.m.  and  again  from 
7  p.m.  to  10  p.m.  at  the  Holiday  Inn  North, 
12001  Northeast  Expressway. 

Qeveland,  Ohio — ^July  28, 1993,  from  2:30 
p.m.  to  5:30  p.m.  and  again  from  7  p.m.  to 
10  p.m.  at  the  Qeveland  State  University, 
University  Center  Auditorium,  room  6, 212 
Euclid  Avenue. 

The  NRC  previously  held  seven 
woricshops  in  Chicago.  Philadelphia. 
Boston,  San  Francisco,  Dallas,  Atlanta, 
and  Washington  DC  as  part  of  the 
&ihanced  Participatory  Rulemaking 
process  (see  58  FR  4363;  January  14, 
1993).  While  these  worl^ops  were  not 
part  of  the  scoping  process,  they 
discussed  alternative  regulatory 
approaches,  and  specifically 
discussed — 

(a)  The  ways  in  which  the  alternative 
approaches  protect  human  health,  safety 
and  the  environment; 

(b)  The  waste  management 
implications  of  each  alternative 
approach;  and 

(c)  The  extent  that  costs,  technical 
capabilities,  and  other  implementation 
considerations,  including 
nonradiological  risks  and  costs,  should 
be  considered  in  evaluating  the 
alternative  approaches. 

The  seven  workshops  and  related 
comments  will  be  considered  during  the 
scoping  process  and  comments  need  not 
be  resubmitted  for  this  scoping  process. 

(2)  The  Commission  will  al^  accept 
Moitten  comments  on  the  proposed 
action  and  alternatives  fiom  the  public, 
as  well  as  firom  meeting  participants. 
Written  comments  should  be  submitted 
by  August  15, 1993,  and  should  be  sent 
to:  Se<^tary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville.  Maryland 
between  7:45  am  and  4:15  pm  on 

Federal  workdays. _ 

According  to  10  CFR  51.29,  the 
scoping  process  is  to  be  used  to  address 
the  topics  which  follow.  Participants 
may  make  written  comments,  or  verbal 
comments  at  the  scoping  meeting,  on 
the  following  (current  preliminary  NRC 
staff  approa^es  with  regard  to  each 
topic  are  included  for  information): 

(a)  Define  the  proposed  action  to  be 
the  subject  of  the  GEIS.  The  NRC  is 
proposing  to  codify  radiological  criteria 
for  decommissioning  of  lands  and 
structures. 

(b)  Determine  the  scope  of  the  GEIS 
and  the  significant  issues  to  be  analyzed 
in  depth.  The  NRC  is  proposing  to 
analyze  the  costs  and  impacts  associated 


with  alternative  regulatory  approaches 
to  establish  radiological  criteria  for 
deconunissioning.  l^e  following 
proposed  outline  for  the  GEIS  reflects 
the  current  NRC  staff  view  on  the  scope 
and  major  topics  to  be  dealt  with  in  the 
GEIS  and  in  this  rulemaking: 

Proposed  Outline:  Generic 
Environmental  Impact  Statement 

Abstract — ^Executive  Siunmary 
Table  of  Contents 

1.  Introduction 

1.1  Background 

1.2  Need  for  Proposed  Action 

1 . 3  Description  of  Proposed  Action 

1.4  Purpose  of  this  GEIS 

1.5  Scope  of  the  GEIS 

1.6  Approach  in  Preparation  of  the 
Draft  GEIS 

1.7  Structure  of  the  Draft  GEIS 

2.  The  Current  Regulatory  Structure 

2 . 1  The  Decommissioning  Process 

2.2  The  Current  Regulatory 
Structure  for  Decommissioning 

2.3  Existing  Radiological  Criteria  for 
Decommissioning 

2.4  Decommissioning  Experience 
Under  the  Current  Regulatory 
Approach 

3.  Description  of  the  Affected 

Environment 

3.1  Introduction 

3.2  Description  of  Nuclear  Fuel 
Cycle  Facilities  to  be  Covered  in  the 
GEIS — includes  buildings  and  site 
lands,  contamination  levels  at 
shutdown  and  decommissioning 
methodology  for  an  estimated: 

(a)  112  nuclear  power  reactors 

(b)  74  nonpower  (research  and  test 
reactors)  reactors 

(c)  14  fuel  fabrication  plants 

(d)  2  UF6  plants 

(e)  49  uranium  mill  facilities  (other 
than  mill  tailings  disposal) 

(f)  9  independent  spent  fuel  storage 
installations 

3.3  Description  of  Non-fuel  Cycle 
Nuclear  Facilities  to  be  Covered  in 
the  GEIS — includes  buildings  and 
site  lands,  contamination  levels  at 
shutdown,  and  decommissioning 
methodology.  There  are  a  total  of 
about  7500  non-fuel  cycle  facilities 
licensed  by  NRC.  In  addition,  NRC 
Agreement  States  license  about 
15,000  non-fuel  cycle  facilities. 
About  75%  of  these  facilities  use 
sealed  radioactive  sources  or  small 
amounts  of  short-lived  radioactive 
materials.  Of  the  remaining  25%.  a 
small  number  (e.g.,  radioactive 
source  manufacturers, 
radiopharmaceutical  producers,  and 
radioactive  ore  processors)  conduct 
operations  requiring  significant 
efforts  to  remove  or  reduce  residual 


contamination. 

3.4  Affected  Environment 

(a)  Background  radiation 

(b)  Pathways  of  exposure  for 
occupancy  of  site  buildings 
following  imrestricted  release 

(c)  Pathways  of  exposure  for  residence 
on  site  lands  following  unrestricted 
release 

3.5  Summaiv 

4.  Regulatory  Alternatives  Analyzed  and 
Method  of  Approach  for  the 
Analysis 

4.1  General  Information  on 
Approach  and  Method  of  Analysis 
of  Regulatory  Alternatives — a 
preliminary  list  of  alternatives  to  be 
considered  was  developed  for  use 
in  discussion  at  the  seven 
workshops  described  above.  A 
rulemaking  issues  paper  on  these 
alternatives  was  produced  to  focus 
discussion  at  the  workshops,  and  a 
single  copy  is  available,  firee  of 
charge,  upon  request  to  Frank 
Cardile,  Office  of  Nuclear 
Regulatory  Research,  Washington, 
DC  20555,  Telephone:  301-492- 
3774.  The  alternatives  listed  in 
Section  4.2  reflect  the  alternatives 
discussed  at  the  workshops. 

4.2  Alternatives  Considered — each 
of  the  alternatives  represent 
alternate  regulatory  actions  directed 
at  establishing  radiological  criteria 
for  decommissioning.  No 
consideration  is  being  given  to  an 

'  alternative  in  which  a  licensee 
would  abandon  or  leave  a  facility 
after  operations  without  some 
remediation  because  this  alternative 
was  already  rejected  in  a  1988 
rulemaking  which  set  general 
decommissioning  requirements  (53 
FR  24018). 

(a)  Alternative  1,  No  Regulatory 
Change — ^would  continue  the 
current  NRC  practice  of  using 
existing  NRC  radiological  guidance 
on  a  case-by-case  basis  in  dealing 
with  decommissioning  of  licensed 
facilities;  therefore,  under  this 
alternative,  NRC  would  not  issue 
amended  regulations  explicitly 
containing  radiological  criteria  for 
decommissioning. 

(b)  Alternative  2,  Risk  Limit — would 
establish  a  limit  above  which  the 
risks  to  the  public  would  be 
unacceptable  and  additional  criteria 
to  further  reduce  to  the  extent 
practical  exposures  to  levels  below 
the  limit.  In  practical  terms,  this 
alternative  would  mean  that  the 
radioactivity  remaining  at  the  site 
must  be  at  or  below  the  limit 
established  by  the  NRC*s  amended 
regulations,  and  that,  in  addition, 
exposures  would  be  further  reduce  d 
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below  this  limit  to  levels  which  are 
"As  Low  As  is  Reasonably 
Achievable"  (ALARA)  taidng  into 
account  various  factors  of  practical 
implementation  (cost  vs.  benefit) 
and  socioeconomic  considerations. 
The  risk  limit  would  have  to  be 
quantified  in  terms  of  risk  or  dose, 
and  methods  for  determining 
ALARA  would  have  to  be 
determined; 

(c)  Alternative  3,  Risk  Goal — ^would 
establish  a  goal  at  a  level  of  public 
risk  below  which  the  risks  are 
considered  trivial,  and  require 
remediation  to  levels  which  are 
either  below  the  goal  or  as  close  to 
the  goals  as  practical.  In  practical 
terms,  this  alternative  would  mean 
that  if  the  levels  of  residual 
radioactivity  at  the  site  were  below 
the  risk  goal,  the  site  would  be 
acceptable  for  release  for 
unrestricted  use  and  no  further 
remediation  would  be  required 
even  if  feasible.  Residual 
radioactivity  levels  remaining  at  the 
site  that  would  pose  a  risk  in  excess 
of  the  goal  would  be  acceptable  if 
they  were  as  close  as  reasonably 
achievable  to  the  risk  goal.  The  risk 
goal  would  have  to  be  quantified  in 
terms  of  risk  or  dose,  and  methods 
for  determining  allowable  levels 
above  the  goal  would  have  to  be 
determined; 

(d)  Alternative  4,  Best  Effort — would 
establish  criteria  representing  what 
is  achievable  using  the  "best" 
available  technology  and  requiring 
the  use  of  this  technology  in 
decommissioning.  A  site  would  be 
released  for  unrestricted  use  if  the 
only  residual  radioactivity 
remaining  at  the  site  is  that  material 
which  cannot  be  removed  or 
measured  using  the  best  available 
technology. 

(e)  Alternative  5,  Retimi  to 
Background — would  establish 
criteria  requiring  removal  of  all 
radioactivity  attributable  to  licensed 
activities.  A  site  would  be  released 
for  unrestricted  use  if  all 
radioactivity  attributable  to  licensed 
activity  were  removed,  and  if  it 
were  demonstrated  that  background 
levels  had  been  achieved. 

(f)  Alternative  6.  Restricted  use  of 
some  sites — ^would  establish  criteria 
that  would  allow  for  land  use 
restrictions  after  decommissioning 
to  ensure  protection  of  humans  and 
the  environment  by  limiting 
exposiue  to  residual  radioactivity. 
This  alternative  would  be  a 
departure  fi-om  the  NRC’s  current 
requirement  that  sites  be  released 
for  unrestricted  use. 


4.3  Method  of  Analysis  of 
Regulatory  Alternatives 

(a)  Define  a  range  of  alternative 
regulatory  actions  with  regard  to 
establishing  radiological  criteria 
(see  Section  4.2); 

(b)  Evaluate  the  alternative  regulatory 
actions  with  respect  to:  (1)  The 
incremental  impact  to  workers, 
members  of  the  public,  and  the 
environment,  both  radiological  and 
nonradiological,  resulting  finm  each 
alternative  and  (2)  the  costs 
associated  with  each  regulatory 
alternative.  For  the  alternatives 
involving  limits  or  goals, 
incremental  impacts  and  costs  are 
evaluated  for  a  subset  of  residual 
radioactivity  dose/risk  levels 
including  the  range  of  dose  values 
discussed  during  the  rulemaking 
workshops  (e.g.,  60  mrem/yr  to  0.03 
mrem/yr)  corresponding  to  a  range 
of  lifetime  risks  of  excess  fatal 
cancer  of  approximately  2  in  1000 
to  1  in  1,000,000.  Evaluations  of 
impacts  and  costs  are  contained  in 
Se^ions  5  through  S  below; 

(c)  Perform  a  comparative  evaluation 
of  the  regulatory  alternatives  based 
on  the  impacts  and  costs  of  each 
alternative  from  4.4(b). 

5.  Radiological  Impacts  from  Regulatory 

Alternatives 

5.1  Dose  Calculational  Methodology 

5.2  Estimate  of  Radiological  Impacts 
for  Alternatives  1-6 

5.3  Uncertainties  in  Assessing  Dose 
Impacts  for  Generic  Facilities 

6.  Nonradiological  Impacts  from 

Regulatory  Alternatives 

6.1  Human  Health  Impacts 

6.2  Transportation  Impacts 

6.3  Impacts  on  Biota 

6.4  Economic  Impacts 

6.5  Land  Use  Impacts 

6.6  Societal  Impacts 

7.  Costs  Associated  with  Regulatory 

Alternatives 

7.1  General  Information  on 
Decommissioning  Costs 

7.2  Major  costs  of  decommissioning 

7.3  Costs  that  are  Sensitive  to 
Alternate  Residual  Radioactivity 
Criteria 

7.4  Cost  Estimate  Methodology  for 
this  GEIS 

(a)  General 

(b)  Decontamination  and  disposal 
costs 

(c)  Survey  costs 

7.5  Estimate  of  Costs  Associated 
with  Alternatives  1-6 

7.6  Uncertainties  in  Assessing 
Generic  Costs  Assocatiated  with 
Alternative  Rulemakings 

8.  Comparison  of  Impacts  and  Costs  for 

Regulatory  Alternatives 

8.1  Method  and  Rationale  Used  in 


Comparing  Impacts  and  Costs 

8.2  Results  of  Comparison  of 
Impacts  and  Costs 

9.  Conclusion  and  Preliminary 
Recommendation  Regarding 
Proposed  Coiirse  of  Action 

(c)  Identify  and  eliminate  from 
detailed  study  issues  which  are  not 
significant  or  which  are  peripheral  or 
v^ich  have  been  covered  by  prior 
environmental  review.  The  NRC  has  not 
yet  eliminated  any  nonsignificant 
issues.  However,  NRC  is  considering 
elimination  of  the  following  issues  from 
the  scope  of  this  GEIS  because  they  have 
been  previously  analyzed  in  a  previous 
GEIS  (NUREG-^586)  and  included  in  an 
earlier  rulemaking  (53  FR  24018,  Jime 
28. 1988):  (i)  Planning  necessary  to 
conduct  decommissioning  operations  in 
a  safe  manner;  (ii)  assiirance  that 
sufficient  funds  are  available  to  pay  for 
decommissioning;  (iii)  the  time  period 
in  which  decommissioning  should  be 
completed;  and  (iv)  whether  facilities 
should  not  be  left  abandoned,  but 
instead  remediated  to  appropriate 
levels.  The  GEIS  presently  being 
prepared  will  assess  how  current  issues 
being  addressed  could  affect  the 
conclusions  made  in  NUREG-0586  and 
in  the  1988  rulemaking.  In  addition, 
requirements  were  recently  proposed  in 
a  separate  rulemaking  regaraing 
timeliness  of  decommissioning  for  10 
CFR  parts  30.  40,  and  70  licensees  (58 
FR  4099;  January  13. 1993). 

This  GQS  is  principally  intended  to 
provide  a  decision  analysis  establishing 
overall  residual  radioactive  criteria  for 
decommissioning  of  structiues  and 
lands.  The  GEIS  does  not  analyze  site- 
specific  issues  which  may  arise  in  the 
licensing  process  involv^  with  the 
decommissioning  of  specific  facilities. 
However,  depending  on  the  particular 
regulatory  alternative  that  is  ultimately 
selected,  portions  of  the  GEIS  analysis 
may  be  applicable  to  the  NEPA  process 
for  a  specific  site.  The  extent  to  which 
the  G^S  may  be  applicable  to  the  site 
specific  NEPA  process  vnll  be  described 
in  the  draft  GEIS  and  draft  rulemaking. 
Also,  criteria  for  release  of  contaminated 
equipment,  components,  piping,  and 
offier  similar  materials,  are  outside  the 
scope  of  this  rulemaking. 

(d)  Identify  any  EAs  or  GEIS  which 
are  being  or  which  mil  be  prepared  that 
are  related  but  are  not  part  of  the  scope 
of  this  GEIS.  A  draft  EA  on  the 
timeliness  of  decommissioning  has  been 
prepared  as  part  of  a  separate 
rulemaking  on  decommissioning 
timeliness  (58  FR  4099;  January  13, 
1993)  and  will  be  finalized. 

(e)  Identify  other  environmental 
review  or  consultation  requirements 
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related  to  the  proposed  acUoit.  The  NRC 
has  contracted  with  Sanford  Cohen  and 
Associates  to  provide  technical 
assistance  in  the  preparation  of  the 
(XIS.  In  addition,  the  NRC  has 
contracted  with  Battelle  Pacific 
Northerest  Laboratory  to  provide 
specific  technical  assistance  regarding 
decratamination  technology,  and  plans 
to  obtain  specific  technical  assistmce 
regarding  the  capaNlity  of  radiation 
survey  instruments  to  practically  and 
accurately  detect  radioactive 
amtaminatimi  at  levels  near 
background.  Discussions  are  vuiderway 
with  the  Environmental  Protection 
Agmcy  involving  their  assuming 
cooperating  agency  status  in  preparation 
of  the  (XIS. 

(f)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  anal^is  and  the 
Commission’s  tentative  planning  and 
decision  making  schedule.  It  is  the 
NRCs  intent  to  prepare  and  issue  for 
public  comment  a  draft  GEIS  in  Jime 
1994  simultaneous  with  publication  of  a 
proposed  rule  for  pifolic  comment 
containing  radiological  criteria  for 
decommissicxiing.  The  commmt  period 
would  be  for  90  days.  The  final  rule  and 
final  (SIS  are  scheduled  for  publication 
in  June  1995. 

(g)  Describe  the  means  by  which  the 
GEIS  will  be  prepared.  It  is  anticipated 
NRC  will  prepare  the  draft  (SIS 
accmding  to  its  regulations  in  10  CFR 
part  51.  Specifically,  in  aca»d  with  10 
(SR  51.71,  the  draft  (SIS  will  be 
prepared  In  accordance  with 
considerations  of  the  scoping  process 
and  vrill  include  a  preliininary  analysis 
vrhidi  considers  and  balances  the 
mivironmental  and  other  effects  of  the 
proposed  action  and  the  alternatives 
available  for  reducing  or  avoiding 
adverse  environment^  and  other  effects, 
as  well  as  the  environmental,  economic, 
technical  and  other  benefits  of  the 
proposed  action. 

In  accomplishing  the  purpose  of  the 
scoping  process,  participants  are  invited 
to  speak  or  submit  written  commmts,  as 
noted  above,  on  any  or  all  of  the  seven 
areas  described  above.  In  accordance 
with  10  CFR  51.20,  at  the  conclusion  of 
the  scoping  process,  a  concise  summary 
of  the  determinations  and  cmiclusions 
reached,  including  the  significant  issues 
identified,  will  be  prepaid  and  a  copy 
sent  to  each  participant  in  the  scoping 
process. 


For  the  U.S.  Nuclear  Regulatory 
Conunlssion. 

Eric  S.  Beclderd, 

Director,  Office  (^Nuclear  Regulatory 
Research 

[FR  Doc  93-14442  Filed  6-17-93;  8:45  am] 
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DEPARTyENT  OF  TRANSPORTATION 
Federal  Aviation  Admiitlstration 

14  CFR  Part  39 
[Docket  No.  M-NM-220-AO) 

Alrworthineaa  Directlvea;  McDonnell 
Douglas  Model  DC-8  Series  Airplanea 
Equipped  With  a  Cargo  Conversion 
Modification  Installed  In  Accordance 
with  Supplemental  Type  Certificate 
(STC)  SA1802S0  or  SA421NW 

AGENCY:  Federal  Aviation 
Administration,  IXTT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  e^dsting  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DO-8  series 
airplanes,  that  currently  requires  a 
revision  to  the  FAA-approved  Airplane 
Flight  Manual  Supplement  to  include 
detailed  procedures  for  use  of  the  cargo 
door  warning  light  system;  and 
repetitive  inspections  of  the  cargo  door 
vrarning  system  wiring  to  detect  damage 
to  the  wiring  or  the  door  latching  roller 
mechanism,  and  repair  or  replacement 
of  damaged  components.  This  action 
would  revise  the  existing  AD  by 
requiring  that  the  cargo  door  indicating 
li^t  circuit  breaker  not  be  disabled. 
Tfos  proposal  is  prompted  by  the  FAA’s 
review  of  data  indicating  that  disabling 
of  that  circuit  breaker  may  deprive  the 
flight  crew  of  necessary  information. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  1^  of  the 
cargo  door,  damage  to  flight  control 
surfaces,  and  reduced  controllability  of 
the  airplane. 

DATES:  (Comments  must  be  received  by 
August  16, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention;  Rules  Docimt  No.  92-NM- 
22D-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ozade  Lopez,  Aerospace  Engineer, 


Airframe  Branch,  ACE-1 20A,  FAA, 

Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Suite  210C, 
1669  Phoenix  Parkway,  AtWta,  (^rgia 
30349;  telephone  (404)  991-2910;  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION: 

(fomments  Invited 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
adoiowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “(Comments  to 
Docket  Number  92-NM-226-AD.'*  The 
postcard  vrill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMa 
Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-220-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  23, 1991,  the  FAA 
issued  AD  92-02-05,  Amendment  39- 
8141  (57  FR  180,  January  3, 1992),  as  a 
'‘final  rule,  request  for  comments.”  That 
AD  requires  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
Supplement  to  include  detailed 
procedures  for  use  of  the  cargo  door 
warning  light  system;  and  repetitive 
inspections  of  the  cargo  door  warning 
system  wiring  to  detect  damam  to  the 
wiring  or  the  door  latching  roller 
mechanism,  and  repair  or  replacement 
of  damaged  components.  That  action 
was  prompted  by  two  occurrences  of 
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inadvertent  in-flight  openings  of  the 
cargo  door  on  certain  modified  Model 
DC-8-63  series  airplanes.  The 
requirements  of  that  AD  are  intended  to 
prevent  loss  of  the  cargo  door,  damage 
to  flight  control  siu-faces,  and  reduced 
controllahility  of  the  airplane. 

Paragraph  (a)  of  AD  92-02-05 
requires  that  the  flight  crew  pull  all 
cargo  door  circuit  breakers  prior  to 
takeofi.  In  its  comments  submitted  to 
the  Rules  Docket,  one  commenter 
reouests  that  this  requirement  be  revised 
to  limit  circuit  breaker  disabling  to  the 
door  operating  system  only;  the 
commenter  states  that  the  cargo  door 
indicating  light  circuit  breaker  should 
not  be  disabled.  The  commenter  asserts 
that  the  annunciator  light  can  provide 
valuable  information  to  the  flight  crew, 
both  prior  to  takeoff  and  dming  flight. 
The  commenter  indicates  that  if  the 
cargo  door  light  illuminates  prior  to 
takeofi,  the  takeoff  could  be  aborted. 

Eind  if  the  cargo  door  light  illuminates 
during  flight,  the  airplane  could  be 
maneuvered  safely  to  the  nearest 
suitable  airport. 

The  FAA  has  reviewed  all  data 
submitted  and  agrees  that  the  cargo  door 
indicating  system  should  not  be 
disabled.  Consequently,  paragraph  (a)  of 
this  proposal  would  require  that  only 
the  cargo  door  circuit  breakers  labeled 
‘‘pump”  and  “valve”  must  be  pulled 
prior  to  takeoff. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-02-05  to  require  a 
new  revision  to  the  FAA-approved 
Airplane  Flight  Manual  Supplement  to 
include  detailed  procedures  for  use  of 
the  cargo  door  warning  light  system; 
and  to  continue  to  require  repetitive 
inspections  of  the  cargo  door  warning 
system  wiring  to  detect  damage  to  the 
wiring  or  the  door  latching  roller 
mechanism,  and  repair  or  replacement 
of  damaged  components.  The  proposed 
AD  would  limit  circuit  breaker  disabling 
to  the  door  operating  system. 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $3,190, 
or  $55  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
retirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8141  (57  FR 
180,  January  3. 1992),  and  by  adding  a 
new  airwoilhiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas;  Docket  92-NM-220- 
AD.  Sup>ersedes  AD  92-02-05, 
Amendinent  39-8141. 

Applicability:  Model  DC-8-61,  -62,  -63, 
and  -73  series  airplanes  equipped  with  a 
cargo  conversion  modification  installed  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1802SO;  and  Model  DC- 
8-21,  -32,  -33,  and  -51  series  airplanes 
equipp)ed  with  a  cargo  conversion 
modification  installed  in  accordance  with 
STC  SA421NW;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
the  cargo  door,  damage  to  flight  control 
surfaces,  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 


(a)  Within  7  days  after  the  effective  date  of 
this  AD,  revise  the  Limitations  Section  of  the 
appropriate  FAA-approved  Airplane  Flight 
Manual  Supplement  (AFMS)  by  replacing 
item  5  in  the  AFMS  for  SA1802SO,  and  item 
6  in  the  AFMS  for  SA421NW,  with  the 
following.  (This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFMS.) 

"Prior  to  initiating  the  cargo  door  closing 
sequence,  a  flight  crew  member  must  verify 
that  the  cargo  door  warning  light  is 
illuminated.  After  the  door  closing  sequence 
is  complete,  and  visual  verification  has  been 
made  that  the  latches  are  closed  and  the 
lockpins  are  properly  engaged,  a  flight  crew 
member  must  verify  that  the  cargo  door 
warning  light  is  extinguished,  and  then 
conduct  a  PRESS-TO-TEST  of  the  warning 
light  to  ensure  that  the  light  is  operational. 
Pull  the  cargo  door  circuit  breakers  labeled 
“pump”  and  "valve”  prior  to  takeoff. 

Methods  for  dociunentation  of  compliance 
with  the  preceding  procedures  must  be 
approved  by  the  FAA  Principal  Maintenance 
Inspector  (PMI)." 

(b)  Within  7  days  after  January  21, 1992 
(the  effective  date  of  AD  92-02-05, 
Amendment  39-8141),  and  thereafter  at 
intervals  not  to  exceed  100  hours  time-in- 
service,  perform  the  following  inspections; 

(1)  Inspect  the  cargo  door  wire  bundle 
between  the  exit  point  of  the  cargo  liner  and 
the  attachment  point  on  the  cargo  door  to 
detect  crimped,  frayed,  or  chafed  wires;  and 
inspect  for  damaged,  loose,  or  missing 
hardware  mounting  components.  Prior  to 
further  flight,  repair  any  damaged  wiring  or 
hardware  mounting  components  in 
accordance  with  FAA-approved  maintenance 
procedures. 

(2)  Inspect  the  cargo  door  latch  rollers  in 
the  lower  sill  of  the  cargo  door  opening  of  the 
airplane  to  ensure  that  all  twelve  rollers  can 
be  freely  rotated  by  hand.  Prior  to  further 
flight,  replace  any  discrepant  roller 
components  found,  and  repair  any  rollers 
that  cannot  be  rotated  freely  by  hand,  in 
accordance  with  FAA-approved  maintenance 
procedures. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  ACE- 
115A,  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta.ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  June  14, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-14390  Filed  6-17-93;  8:45  am] 
MLUNQ  CODE  4aiO-1S-P 
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14CFRPart39 

[Dodt  Mo.  93  m»-41  -401 

Alrworthlneee  Directivee;  Short 
Brothers,  PLC,  Model  SO-S-ao  Series 
Airplanes 

AQBWV:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Short 
Brothers  Mo(tol  SD3-30  series  airplanes, 
that  currently  requires  inspection  and 
modification  of  various  structural  and 
pystem  components,  and  replacement  of 
damaged,  worn,  or  corroded  parts.  That 
action  wras  prompted  by  reports  of 
fatigue  cracking,  corrosion,  and/or  wear 
la  these  structural  and  system 
romponents.  The  actions  specified  by 
that  AD  are  intended  to  prevent  reduced 
structural  capability  of  me  wing.  This 
action  would  lengthen  the  intervals 
between  inspections  following  repair  of 
the  rear  or  forward  bay. 

DATES:  Comments  must  be  received  by 
August  16, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
61-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washin^on  96055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  refe'onced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  PLC,  2011  Crystal  Drive, 
suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  lind 
Avenue.  SW..  Renton,  Washington. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM~113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 


received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  ringed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vrill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93— NM-61-AD.’'  The 
postcard  will  be  date  stamped  and 
retimied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-61-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussimi 

On  August  21, 1992,  the  FAA  issued 
AD  92-19-09,  Amendment  39-8367  (57 
FR  46772,  October  13, 1992),  to  require 
(1)  installation  of  a  new  closing  panel  in 
the  aft  baggage  compartment;  (2) 
inspection  and  sealing  of  the  foselage 
crown;  (3)  inspection  and  modification 
of  the  wing  drag  links,  and  replacement 
of  damaged  parts;  (4)  inspections  to 
detect  corrosion  or  wear  in  the 
horizontal  stabilizer  (tailplane)-to- 
fuselage  fittings,  pins,  and  bushings, 
and  replacement  of  worn  or  corroded 
parts;  (5)  inspections  to  detect  cracked 
or  broken  rib/skin  attachment  cleats, 
and  repair,  if  necessary;  and  (6) 
modification  of  the  power  control 
circuit.  That  action  was  prompted  by 
reports  of  fatigue  cracking,  corrosion, 
and/or  wear  in  these  structural  and 
system  components.  The  requirements 
of  that  AD  are  intended  to  prevent 
failure  of  the  rib/skin  attachment  cleat, 
which  could  compromise  the  structural 
capabilitv  of  the  wing. 

^ince  the  issuance  of  that  AD,  the 
FAA  has  determined  that,  based  on 
service  history,  cracking  in  the  rib/skin 
attachment  cleats  can  be  detected  in  a 
timely  manner  following  repair  of  the 
rear  or  forward  bay,  if  the  inspection 
intervals  were  lengthened  finm  4,800 


hours  time-in-service,  as  required  by  the 
existing  AD,  to  9,600  hours  time-in¬ 
service.  Analysis  of  new  crack  growth 
data  for  structure  repaired  in  accordance 
with  Part  B  or  C  of  the  Accomplishment 
Instructions  in  Fokker  Service  Bulletin 
SD3-57-10.  Revision  1,  dated  October 
11, 1982,  indicates  that  the  structural 
capability  of  the  wings  would  not  be 
compromised  by  extending  the  intervals 
for  these  inspections.  Fatigue  cracking, 
corrosion,  and/or  wear  in  these 
structural  and  system  components,  if 
not  detected  and  corrected,  could  result 
in  failure  of  the  rib/skin  attachment 
cleat,  and  subsequently,  reduce  the 
structural  capability  of  the  wing. 

Short  Brothers,  PLO,  has  issued 
Service  Bulletin  SD3-57-10,  Revision  2, 
dated  January  4, 1993,  that  describes 
procedures  for  x-ray  inspections  to 
detect  cracking  in  the  upper  skin  flanges 
of  the  rib/skin  attachment  cleats  at  left 
wing  station  160  and  repair  of  the  rear 
and  forward  bays  on  airplanes  having 
serial  numbers  SH3002  through 
SH3090.  inclusive.  Stronger  cleats  have 
been  installed,  prior  to  delivery,  on 
airplanes  having  serial  numbers  SH3091 
and  subsequent.  The  Civil  Aviation 
Authority  (CAA),  which  is  the  aviation 
authority  for  the  United  Kingdom, 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airolanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  United 
Kingdom  CAA  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  United  Kingdom  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  92-19-09  to  require 
inspections  of  the  rib/skin  attachment 
cleats  following  repair  of  the  rear  or 
forward  bay  at  intervals  of  9,600  hours 
time-in-service.  This  action  would  be 
required  to  be  accomplished  on 
airplanes  having  serial  numbers  SH3002 
through  SH3090,  inclusive,  in 
accordance  with  the  revised  service 
bulletin  described  previously  or  the 
original  issue  of  the  service  bulletin. 
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This  AD  acticMi  would  continue  to 
require  inspection  and  modification  of 
various  structural  and  system 
components,  replacement  of  damaged, 
worn,  or  corroded  parts  on  all  Model 
SD3-30  series  airplanes. 

The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  woiild  take 
approximately  180  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  laror  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $3,0(M  per 
airplane.  Bas^  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$263,M0,  or  $12,900  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule”  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provid^  under  the 
caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(8),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13  [AiTiende<q 
2.  Section  39.13  is  amended  by 
removing  amendment  39-8367  (57  FR 
46772,  October  13, 1992),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Short  Brodiers,  PLC:  Docket  93-NM-61-AD. 

Supersedes  AO  92-19-09,  Amendment 

39-8367. 

Applicability:  All  Model  SD3-30  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

Note  1:  Paragraphs  (a),  (b),  (c),  and  (f)  of 
this  AD  restate  the  requirements  of 
paragraphs  A.,  B..  C.,  and  P.  of  AD  84-07- 
06  Rl.  Amendment  39-6036.  As  allowed  by 
the  phrase,  “unless  accomplished 
previously,”  if  the  requirements  of 
paragraphs  A.,  B.,  C.,  and  F.  of  AD  84-07- 
06  Rl  have  been  accomplished  previously, 
paragraphs  (a),  (b),  (c),  and  (f)  of  this  AD  do 
not  require  that  they  be  repeated. 

Note  2:  Paragraph  (d)  of  this  AD  restates 
the  requirement  for  repetitive  inspections 
contained  in  paragraph  D.  of  AD  84-07-06 
Rl,  and  paragraph  (e)  of  this  AD  restates  the 
requirement  for  repetitive  inspections 
contained  in  paragraph  (e)  of  AD  92-19-09, 
Amendment  39-8367.  The  first  inspection 
required  by  this  AD  must  be  performed 
within  the  specified  repetitive  inspection 
interval  after  the  last  inspection  performed  in 
accordance  with  paragraph  D.  of  AD  84-07- 
06  Rl  and  paragraph  (e)  of  AD  92-19-09.' 

To  prevent  reduced  structural  capability  of 
the  wing,  accomplish  the  fcdlowing: 

(a)  Within  180  days  after  November  3, 1988 
(the  effective  date  of  AD  84-07-06  Rl, 
Amendment  39-6036),  install  a  new  closing 
panel  in  the  aft  baggage  compartment  in 
accordance  with  Short  Brothers  Service 
Bulletin  SD3-25-30,  dated  January  8, 1982. 

(b)  Within  180  days  after  November  3, 1988 
(the  effective  date  of  AD  84-07-06  Rl, 
Amendment  39-6036),  inspect  to  delect  fuel 
leakage  and  seal  the  fuselage  crown  in 
accordance  with  Short  Brothers  Service 
Bulletins  SD3-53-01,  Revision  2,  dated 
January  19, 1977;  SD3-53-18,  dated 
November  25, 1977;  and  SD3-53-41,  dated 
May  21, 1980. 

(c)  Within  600  hours  time-in-service  after 
November  3, 1988  (the  effective  date  of  AD 
84-07-06  Rl,  Amendment  39-6036),  m  prior 
to  the  accumulation  of  4,800  total  hours  time- 
in-service,  whichever  occurs  later,  inspect  to 
detect  cracking  and  modify  the  wing  drag 
links  in  accordjmce  with  Short  Brothers 
Service  Bulletin  SD3-53-48,  Revision  1, 
dated  January  5. 1983.  Replace  damaged 
parts  prior  to  further  flight  in  accordance 
with  the  service  bulletin. 

(d)  Within  90  days  after  November  3. 1988 
(the  effective  date  of  AD  84-07-06  Rl, 
Amendment  39-6036),  inspect  to  detect 
corrosion  or  wear  in  the  horizontal  stabilizer 
(tailplane)-to-fuselage  fittings,  pins,  and 
bushings  in  accordance  with  Short  Brothers 
Service  Bulletin  SD3-55-16,  Revision  3, 
dated  November  1987.  For  airplanes  that 


have  accumulated  less  than  4,800  total  hours 
time-in-service  and  are  less  than  2  years  old 
as  of  November  3, 1988  (foe  effective  date  of 
AD  84-07-06  Rl,  Amendment  39-6036), 
accomplishment  of  this  inspection  may  be 
deferred  until  the  affected  airplane  reatfoes 
4,800  total  hours  time-in-service  or  2  years  of 
age,  whichever  occurs  first.  Replace  any 
worn  or  corroded  parts,  prior  to  further  flight, 
in  accordance  with  the  service  bulletin. 

(1)  If  no  pin  has  been  replaced  with  a  new 
pin,  and  if  there  is  no  corrosion  found  on  any 
attachment  fitting,  repeat  this  inspection, 
thereafter,  at  intervals  not  to  exceed  1,200 
flight  hours  or  within  6  months  following  the 
immediately  preceding  inspection, 
whichever  occurs  first. 

(2)  If  all  foe  pins  on  one  side  have  been 
replaced  with  new  pins,  repeat  the 
mspection  on  that  side  within  the  next  4,800 
flight  hours  or  2  years  following  replacnnent 
of  the  pins,  whichever  occurs  first.  Repeat 
this  inspection,  thereafter,  at  intervals  not  to 
exceed  2,400  flight  hours  or  1  year  following 
the  immediately  preceding  inspection, 
whichevw  occurs  first. 

(e)  For  airplanes  having  serial  numbers 
SH3002  through  SH3090,  inclusive:  Within 
300  hours  time-in-service  after  November  3, 
1988  (the  effective  date  of  AD  84-07-06  Rl, 
Amendment  39-6036),  or  prior  to  the 
accumulation  of  4,800  total  hours  time-in¬ 
service,  whichever  occurs  later,  inspect  to 
detect  cracked  or  broken  rib/skin  attachment 
cleats  at  left  wing  station  160  in  accordance 
with  Part  A  (Inspection)  of  paragraph  2.  A.  of 
the  Accomplishment  Instructions  in  Short 
Brothers  Service  Bulletin  SD3-57-10, 
Revision  1,  dated  October  11, 1982;  or 
Revision  2,  dated  January  4, 1993.  Repeat  this 
inspection,  thereafter,  within  2,400  hours 
time-in-service  following  the  immediately 
preceding  inspection,  or  within  300  hours 
time-in-service  after  November  17, 1992  (the 
effective  date  of  AD  92-19-09,  Amendment 
39-6367),  whichever  occurs  later. 

(1)  If  no  crack  is  found,  repeat  this 
insp)ection  of  each  bay,  thereafter,  at  intervals 
not  to  exceed  2,400  hours  time-in-servioe. 

(2)  If  any  crack  is  found,  prioi'  to  further 
flight,  repair  in  accordance  with  Part  B 
(Repair — Rear  Bay)  and/or  Part  C  (Repair — 
Forward  Bay)  of  paragraph  2.  A.  of  the 
Accomplishment  Instructions  in  the  service 
bulletin;  and  repeat  the  inspection  of  the 
repaired  bay,  thereafter,  at  intervals  not  to 
exceed  9,600  hours  time-in-service. 

(f)  Within  180  days  after  November  3. 1988 
(the  effective  date  of  AD  84-07-06  Rl, 
Amendment  39-6036),  modify  the  power 
control  circuit  in  accordance  with  Short 
Brothers  Service  Bulletin  SD3-76-01.  dated 
Septembers,  1981. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


33578 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  June  14, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-14389  Filed  &-17-93: 8:45  ami 
BIUJNQ  COOC  4910-1)-^ 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surfaco  Mining  Roclamatlon 
and  Enforcament 

30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Remlning;  Preexisting 
Pollutional  Discharges 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  withdrawal  of 
proposed  nile. 

SUMMARY  OSM  is  announcing  the 
withdrawal  of  proposed  rule  changes 
submitted  by  the  State  of  Maryland  to 
the  Maryland  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Maryland  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
RBbert  Biggi,  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Harrisbtug  Field  Office,  Harrisburg 
Transportation  Center,  4th  and  Market 
Streets,  suite  3C,  Harrisburg,  PA  17101. 
Telephone  (717)  782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

The  Secretary  of  the  Interior  approved 
the  Maryland  program  on  February  18, 
1982.  Information  on  the  backgroimd  of 
the  Maryland  program  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Maryland  program  can  be  found  in  the 
February  18, 1982,  Federal  Register  (47 
FR  7214).  Subsequent  actions 
concerning  amendments  to  the 
Maryland  program  are  in  30  CFR  920.15 
and  30  CFR  920.16. 

II.  Discussion  of  Proposed  Amendment 

By  letter  dated  February  5, 1992,  the 
Maryland  Bureau  of  Mines  (Maryland) 
submitted  a  program  amendment  to 
OSM  (Administrative  Record  No.  MD- 


524.02).  The  amendment  provided  for 
the  remining  of  areas  with  preexisting 
pollutional  discharges.  The  amendment 
included  changes  to  the  following 
sections  of  the  Code  of  Maryland 
Administrative  Regulations  (COMAR): 

Regulation  Subject 

COMAR  08.13.09.29a  Definitions. 

COMAR  08.13.09.29B  Scope. 

COMAR  08.13.09.29C  Applicability. 

COMAR  08.13.09.29D  Application  for  Au¬ 
thorization. 

COMAR  08.1 3.09.29E  Approval  or  Denial  of 
Application. 

COMAR  08.13.09.29F  Special  Performance 
Standards  for 
Remining  Areas 
with  Pollutior^al 
Discharges. 

COMAR  08.13.09.29G  Treatment  of  Dis¬ 
charges. 

COMAR  08.13.09.29H  Criteria  and  Schedule 
for  Borrd  Release. 

On  April  17, 1992,  OSM  published  a 
notice  in  the  Federal  Register  (57  FR 
13682)  announcing  receipt  of 
Maryland’s  proposed  amendment  to  the 
Maryland  program  and  inviting  public 
comment  on  its  adequacy.  'The  public 
comment  period  ended  on  May  18, 

1992.  The  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  to 
testily. 

By  letter  dated  June  4, 1993, 
(Administrative  Record  No.  MD- 
524.17),  Maryland  withdrew  its 
February  5, 1992,  submission  of  the 
proposed  remining  amendment. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  11, 1993. 

Carl  C  Close, 

Assistant  Director,  Eastern  Support  Center. 
(FR  Doc.  93-14437  Filed  6-17-93;  8:45  am] 
BILUNO  COOC  4310-06-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL-4668-6] 

Open  Meeting  of  the  Architectural  and 
Induatiial  (AIM)  Maintenance  Coatinga 
Negotiated  Rulemaking  Advisory 
Committee 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  ’The  AIM  Negotiated 
Rulemaking  Advisory  Committee  will 
meet  in  Washington,  DC  to  attempt  to 


reach  consensus  that  can  be  used  as  the 
basis  of  a  proposed  rule. 

DATES:  The  meeting  will  take  place  on 
July  1-2.  On  July  1,  the  meeting  will 
start  at  8:30  a.m.  and  run  until 
completion.  On  July  2,  it  will  start  at 
8:30  a.m.,  and  end  by  2  p.m. 

ADDRESSES:  Tbe  meeting  will  be  held  at 
the  Stouffer  Mayflower  Hotel,  1127 
Connecticut  Ave  NW.,  Washington,  DC, 
20036,  [202]  347-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  rule  should 
call  Ellen  Ducey  of  EPA’s  Office  of  Air 
Quality  Planning  and  Standards  at  919- 
541-5408.  Persons  needing  further 
information  on  meeting  logistics  should 
call  Barbara  Stinson  the  Committee  Co¬ 
chair  at  303-468-5822, 

Dated:  June  15, 1993. 

Chris  Kirtz, 

Director,  Consensus  and  Dispute  Resolution 
Program. 

IFR  Doc.  93-14425  Filed  6-17-93;  8:45  am) 
BiLUNQ  cooe  asso-so-M 

40  CFR  Part  52 

[IL  12-8-5166;  FRL-4661-7] 

Approval  and  Promulgation  of 
Implementation  Plana;  llllnoia 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule. 

SUMMARY:  On  June  29, 1990,  USEPA 
promulgated  Federal  stationary  source 
volatile  organic  compound  (VOC) 
control  measures  representing 
reasonably  available  control  technology 
(RACT)  for  emission  sources  located  in 
six  northeastern  Illinois  (Chicago  area) 
counties:  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will.  US^A  also  took 
final  rulemaking  action  on  certain  V(X! 
RACT  rules  previously  adopted  and 
submitted  by  the  State  of  Illinois  for 
inclusion  in  its  State  Implementation 
Plan  (SIP). 

Included  in  USEPA’s  rule  was  a 
requirement  that  the  adhesive  lines  at 
Allsteel  Incorporated’s  (Allsteel)  metal 
furniture  manufacturing  facility  in 
Montgomery  (Kane  County)  be  subject 
to  40  CFR  52.741(u),  the  “generic”  rule 
for  miscellaneous  fabricated  product 
manufacturing.  However,  because 
USEPA  had  insufficient  time  to  respond 
to  Allsteel’s  highly  technical  comments, 
USEPA  deferred  the  effective  date  of  the 
applicable  rules  with  regard  to  Allsteel 
for  six  months.  ‘  Similarly,  USEPA 

'  As  discussed  later  in  this  document,  USEPA 
later  concluded  that  it  would  not  be  able  to 
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deferred  action  on  a  site-specific  limit 
for  Allsteel’s  adhesive  lin^  submitted 
by  the  State  of  Illinois  for  inclusion  as 
a  revision  to  the  lUinois  SIP. 

USEPA  has  considered  the  issues 
raised  by  Allsteel  and  is  presenting  in 
this  Federal  Register  both  a  discussion 
of  these  issues  and  a  newly  proposed 
rulemaking  applicable  to  Allsteel’s 
adhesive  operations.  USEPA  is  also 
proposing  rulemaking  on  a  site-specific 
SIP  revision  for  Allsteel  that  has  been 
submitted  by  Illinois.  USEPA  solicits 
pubUc  comments  both  on  the  issues 
being  considered  and  on  USEPA’s 
proposed  rulemaking  action. 

OATES:  Comments  on  this  proposal  must 
be  received  by  July  19, 1993  at  the 
address  below.  A  public  hearing,  if 
requested,  will  be  held  in  Chicago, 
Illinois.  Requests  for  a  hearing  should 
be  submitted  to:  J.  Elmer  Bortzer  by  July 
19, 1993  at  the  address  below.  Interest^ 
persons  may  call  Mr.  Bortzer  at  (312) 
886-1430  to  see  if  a  hearing  will  be  held 
and  the  date  and  location  of  the  hearing. 
Any  hearing  will  be  strictly  limited  to 
the  subject  matter  of  this  proposal,  the 
scope  of  which  is  discussed  below. 
AODflESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
j.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (5AR-26),  U.S. 
Environmental  Protection  Agency, 
Region  V,  Chicago,  Illinois  60604. 

Again,  comments  should  be  strictly 
limited  to  the  subject  matter  of  this 
proposal.  Docket;  Pursuant  to  section 
307(d)(1)  (B)  and  (N)  of  the  Clean  Air 
Act  (CAA),  42  U.S.C.  7607(d)(1)  (b)  and 
(N)  (1991),  this  action  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action.  5-AR-92-6  which  is  available 
for  public  inspection  and  copjnng 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  following 
addresses.  We  recommend  that  you 
contact  Randolph  O.  Cano  before 
visiting  the  Chicago  location  and  Gloris 
Butler  before  visiting  the  Washington, 
D.C.  location.  A  reasonable  fee  may  be 
charged  for  copying. 

U.S.  Environmental  Protection  Agency, 
Region  V,  Regulation  Development 
Branch,  Eighteenth  Floor,  Southeast. 
77  West  Jackson  Street,  Chicago, 
Illinois  60604,  (312)  886-6036. 

U.S.  Environmental  Protection  Agency, 
Docket  No.  5-AR-91-2,  Air  EK^et 


complete  the  review  before  the  expiration  of  this 
six-month  period.  USEPA  also  agreed  at  that  time 
to  reconsider  the  rules  applicable  to  AUsteeTs 
adhesive  operations  and  issued  an  administrative 
stay  of  the  effectiveness  of  those  rules,  but  only  as 
necessary  to  complete  reconsideration.  See  56  FR 
24722  (May  31,  1991). 


(LE-131).  Room  M1500,  Waterside 

Mall,  401  M  Street  SW.,  Washington. 

DC  20460,  (202)  245-3639. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steve  Rosenthal.  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  V.  (312)  886-6052,  at  the 
Chicago  address  indicatod  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  an  effort  to  comply  ivith  certain 
requirements  under  part  D  of  the  CAA, 
as  amended  in  1977,  42  U.S.C.  7401  et 
seq.  (1990),*  the  Illinois  Pollution 
Control  Board  (IPCB)  adopted  an 
organic  emission  ‘‘generic”  rule  on 
April  7, 1988.  The  purpose  of  the 
generic  rule  was  to  satisfy  the  USEPA’s 
requirement  that  Illinois  adopt  rules  for 
major  (100  tons  per  year  (TPY)  and 
greater)  non-CTG  sources.*  This 
requirement  is  discussed  in  the  April  4, 
1979,  General  Preamble  for  Proposed 
Rulemaking  (44  FR  20372). 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  first  proposed  to  the 
IPCB  to  control  VOCs  through  a 
“generic  rule”  on  May  12, 1986.  The 
first  hearings  on  this  rule  were  held  in 
October  1986.  A  revised  and  second 
revised  generic  rule  subsequently  were 
submitted  by  lEPA.  Hearings  on  the 
generic  rule  were  held  February  10  and 

II.  1987,  and  April  23  and  24, 1987.  At 
the  April  23, 1987,  hearing,  lEPA 
presented  a  fourth  proposal  (alternative 
generic  proposal),  and  recommended 
that  it  be  adopted  rather  than  the 
original  or  ei&er  of  its  two  revisions. 

On  August  6, 1987,  the  IPCB  adopted 
the  lEPA’s  alternative  generic  proposal 
for  First  Notice  of  Adoption,  whidi  was 
published  in  the  August  28. 1987, 


^The  Clean  Air  Act  was  amended  on  November 
15. 1990.  Pub.  L.  101-549, 104  Stat.  2399,  codiCed 
at  42  U.S.C.  §§  7401-7671q  (1991).  However,  EPA's 
obligation  to  promulgate  a  federal  implementation 
plan  for  the  Qiicago  nonattainmant  area  arose 
under  the  pre-ammuled  Act  as  did  Illinois’ 
obligation  to  submit  the  SIP  RACT  rules  that  the 
slate  submitted  in  1988."rherefore,  while  EPA  is 
procedurally  subject  to  the  amended  Act  in  this 
proposed  rulemaking.  EPA  must  refer  to  the  pre- 
amended  Act  requirements.  To  clarify  these 
references,  the  amended  Act  will  be  referred  to  as 
the  “Act”  or  the  "CAA”  and  the  pre-amended  Act 
will  be  referred  to  as  the  “1977  Act”  or  the  "1977 
CAA.“ 

*  Control  techniques  guideline  (CTC)  documents 
have  been  prepared  by  USEPA  to  assist  States  in 
deHning  RACT  for  the  control  of  VCX^  emissions 
from  existing  stationary  sources.  Each  individual 
CTG  recommends  a  presumptive  norm  of  control 
considered  reasonably  available  to  a  specific  source 
category.  Sources  io  categories  for  which  no  CTG 
exists  are  termed  “non-CTG  sources.”  See  44  FR 
53762  (September  14, 1979).  The  Group  I  CTG 
documents  were  developed  arotmd  1977  and  the 
Group  n  CTG  documents  were  developed  around 
1978. 


Illinois  Register.  On  November  2, 1987, 
the  Illinois  Department  of  Energy  and 
Natural  Resources  (DENR)  filed  an 
Economic  Impact  Study  (EcIS).  Two 
hearings  were  held  on  the  EcIS 
(December  14, 1987,  and  December  18. 
1987).  On  February  4, 1988,  the  IPCB 
adopted  the  alternative  rule  for  Second 
Notice,  and  on  April  7. 1986,  the  IPCB 
adopted,  as  a  final  rule,  the  alternative 
proposal. 

kinder  the  adopted  generic  rule. 
Subpart  PP,  “Miscellaneous  Falmcated 
Product  Manufsctiuing  Processes,” 
regulates  the  “curing  of  furniture 
adhesives  in  an  oven  which  would  emit 
in  excess  of  10  tons  of  volatile  organic 
material  per  year  if  no  air  pollution 
control  equipment  were  used.”  Subpart 
PP  requires  that  sources  either  comply 
with  a  3.5  pounds  per  gallon  (Ibs/gal) 
limit  for  volatile  (»ganic  material  (VOM) 
content  or  an  81  percent  reduction  in 
VOM  emissions  from  uncontrolled 
levels:  *  or  that  they  procure  an  adjusted 
RACT  emission  limitation  from  the 
IPCB. 

Allsteel  testified  at  the  April  24. 1987, 
hearing  on  the  generic  rule  and  at  the 
Decemiror  18, 1967,  hearing  on  the  EcIS. 
At  both  hearings  and  in  subsequent 
submittals.  Allsteel  expressed  its 
opinion  that  the  Montgomery  facility 
was  using  RACT  in  its  fabrication 
processes  and  should  be  given  an 
adjusted  RACT  standard  under  the 
miscellaneous  fabricated  product 
manufacturing  process  (MFPMP)  rule. 
Further,  on  March  30, 1988,  Allsteel 
filed  a  Motion  for  Correction,  claiming 
that  its  panel  slab  curing  ovens  should 
be  exempted  from  the  rule.  In  response, 
the  IPCB  noted  that  if  Allsteel  “has 
particular  problems  with  the  control 
requirements  imposed  by  the  generic 
rule,  it  may  petition  the  Board  for  an 
alternative  controls  via  the  generic 
rule’s  adjusted  RACT  procedures,”  and 
it  denied  AlUteel’s  motion. 

On  June  3, 1988,  Allsteel  filed  a 
Notice  of  Intent  to  file  a  Petition  for 
Adjusted  RACT  Emission  Limitation, 
and  on  August  8, 1988,  filed  the 
petition.  Under  the  generic  rule’s 
adjusted  standards  procedures.  Allsteel 
was  required  to  show  that  an  81% 
reduction  in  uncontrolled  VOM 
emissions  or  a  limit  of  3.5  Ibs/gal  for 
coating  materials  is  not  RACT  for 
Allsteel;  and  that  the  emission  levels 
proposed  by  Allsteel  are  RACT  and 
would  not  interfere  with  tiie  State’s  plan 
for  achieving  ambient  air  quality 
standards. 


*  Th«  State  of  Illinois  uses  the  tenn  “VOM”  in 
its  regulations.  For  the  purposes  of  this  RACT 
analysis,  this  term  is  considered  equivalent  to 
USEPA’s  term  “volatile  organic  compounds 
(VOQ”. 
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On  February  23, 1989,  the  IPCB  ruled 
that  an  81%  i^uction  of  uncontrolled 
emissions  or  a  3.5  Ib/gal  VOM  limit 
upon  adhesives  would  not  constitute 
RACT  for  Allsteel's  Montgomery 
facility,  and  that,  instead,  Allsteel’s 
current  emission  levels  constituted 
RACr. 

At  that  time,  the  IPCB  also  adopted  an 
adjusted  standard  for  Allsteel  (PCB  AS- 
88-3)  in  which  it  set  the  following 
emission  standards  for  Allsteel. 

‘‘Allsteel  shall  not  use  adhesives  which 
exceed  5.20  pounds  per  gallon  (Ib/gal) 
of  VOM  for  adhesives  which  are  applied 
as  a  spray  and  5.55  Ib/gal  of  VOM  for 
adhesives  which  are  applied  by 
rollcoating.”  ‘The  lEPA  submitted  the 
standard  to  USEPA  as  a  proposed 
revision  to  the  Illinois  SIP’  on  April  11, 
1989. 

On  April  1, 1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
USEPA  and  sought  a  judgment  that 
USEPA,  among  other  requested  actions, 
be  required  to  promulgate  revisions  to 
the  Illinois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Reilly,  No.  87-C- 
0395,  (E.D.  Wis.).  On  January  18, 1989, 
the  District  Court  ordered  that  USEPA 
promulgate  an  ozone  implementation 
plan  for  northeastern  Illinois  within  14 
months  of  the  date  of  that  order.  On 
September  22, 1989,  USEPA  and  the 
States  of  Illinois  and  Wisconsin  signed 
a  settlement  agreement  in  an  attempt  to 
substitute  a  more  acceptable  schedule 
for  promulgation  of  a  plan  for  the 
control  of  ozone  in  the  Chicago  area.  On 
November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  calls  for  the 
use  of  a  more  sophisticated  air  quality 
model,  allows  more  time  for  USEPA  to 
promulgate  a  Federal  implementation 
plan  (FIP)  using  the  model,  and  requires 
interim  emission  reductions  while  the 
modeling  study  is  being  performed.  The 
interim  emission  reductions  consist  of 
Federal  promulgation  of  required  VOM 
RACT  rules  for  Illinois  to  remedy 
deficiencies  in  its  State  regulations. 

On  December  27, 1989  (54  FR  53080), 
USEPA  proposed  to  disapprove  the 
Illinois  generic  rules  (Subparts  AA,  11, 
FF>  QQ>  RR)  largely  b^use  the 
applicability  criteria  were  not  consistent 
with  USEPA  RACT  guidance  for  major 


*  Under  Qlinoit'  regulatory  procedures,  lEPA  does 
not  have  the  authority  to  ado^  regulations,  but 
must  submit  recommended  propcMals  for  adoption 
to  the  IPCB,  an  independent  rulemaking  body.  lEPA 
is.  however,  responsible  for  submitting  such 
regulations  to  USEPA  as  proposed  SIP  revisions. 


non-CTG  sources.  On  that  date,  USEPA 
also  proposed  a  number  of  RACT  rules, 
including  a  generic  MFPMP  rule  which 
covered  all  of  Allsteel’s  adhesive 
manufacturing  operations. 

On  June  29, 1990  (55  FR  26814), 

USEPA  took  final  acUon  to  disapprove 
the  Illinois  generic  rules  and  promulgate 
the  proposed  Federal  rules,  including 
the  generic  MFPMP  rule.  However, 
USEPA  stated  at  that  time  that  the  need 
to  promulgate  Federal  regulations, 
under  the  tight  timefirame  ordered  by 
the  District  Court,  had  prevented  the 
agency  from  being  able  to  consider  fully 
the  merits  of  the  proposed,  alternative 
site-specific  limits  for  Allsteel. 
Consequently,  USEPA  deferred  the 
effective  date  of  the  applicable  rules 
with  regard  to  Allsteel  for  six  months. 

55  FR  26842. 

On  August  28, 1990,  Allsteel  filed  a 
petition  for  review  of  USEPA ‘s  June  29, 
1990,  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  for  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Environmental  Regulatory 
Group  ("lERG”)  et  al.  v.  Reilly,  No.  98- 
2778.  In  addition,  on  November  23, 

1990,  Allsteel  filed  a  formal  request  that 
EPA  stay  the  compliance  date  of  the 
federal  rules  until  a  reasonable  time 
after  the  Court’s  decision  in  lERG  case. 

As  a  result,  USEPA  convened  a 
proceeding  for  reconsideration  pursuant 
to  section  307(d)(7)(B)  of  the  CAA,  42 
U.S.C.  7607(d)(7)(B). 

On  January  4, 1991  (56  FR  460), 
USEPA  annoimced  a  three-month 
partial  stay  pending  reconsideration  for 
Allsteel  and  two  other  petitioners. 
Elsewhere  in  the  January  4, 1991, 

Federal  Register  (56  FR  463),  USEPA 
proposed  to  extend  the  stay  beyond  the 
three-month  period,  only  if  and  as 
necessary  to  complete  reconsideration 
of  the  subject  rules  (including  any 
appropriate  regulatory  action),  pursuant 
to  USEPA’s  authority  to  revise  the 
federal  rules  by  following  rulemaking 
procedures  in  sections  110(c)  and 
301(a)(1)  of  the  CAA,  42  U.S.C.  7410(c) 
and  7601(a)(1).  One  of  the  rules  for 
which  the  stay  was  proposed  was  the 
MFPMP  rule  only  as  applied  to 
Allsteel’s  adhesive  application  lines, 
codified  at  40  CFR  52.741(u),  as  well  as 
the  July  1, 1991,  compliance  date, 
codified  at  40  CF’R  52.741(u)(4). 

On  May  31, 1991,  (56  FR  24722), 
USEPA  responded  to  public  comments 
on  the  proposed  extension  of  the  partial 
stay,  and  took  final  action  to  extend  the 
stay  as  long  as  necessary  to  complete 
reconsideration  of  the  rules  identified  in 
the  proposal.  Today’s  notice,  in  effect, 
presents  the  results  of  USEPA’s 


reconsideration  of  the  issues  involved  in 
the  case  of  the  Federal  generic  rule  as 
it  applies  to  Allsteel,  and  proposes 
rulemaking  based  on  these  results. 
Technical  support  for  USEPA’s  results 
is  provided  in  an  Allsteel  RACT 
analysis,  dated  April  1992. 

A.  Processes  at  Allsteel 

There  are  three  process  operations  at 
Allsteel  that  are  affected  by  the  Federal 
generic  manufacturing  processes  rule. 
These  processes  are  the  fabrication  of 
panel  slabs  (for  office  dividers),  the  top 
line  (desktops)  operation,  and  the  chair 
packaging  (assembly)  operation.’  All 
three  processes  utilize  solvent-based 
adhesives  with  VOM  contents  greater 
than  the  3.5  Ibs/gal  limit  set  forth  in  the 
Federal  generic  rule. 

USEPA  has  determined,  based  on 
information  from  the  lEPA,  that  in  1988 
Allsteel  emitted  approximately  137  TPY 
of  VOM  horn  the  top  line  and  the  chair 
packaging  operations  mentioned  above. 
These  emissions  result  from  the  use  of 
high  solvent  contact  adhesives  in 
bonding:  (1)  Paper  core  and  laminates  to 
steel  and  (2)  foam  to  polypropylene, 

ABS  plastic,  wood,  and  fabric. 

The  following  subsections  describe 
these  processes  in  more  detail. 

1.  Top  Line 

The  top  line  operation  is  where 
desktops  are  fabricated.  The 
construction  involves  sandwiching  a 
honeycomb  paper  core  between  steel 
top  and  bottom  pans.  The  pap>er  core  is 
rollcoated  on  both  sides  with  an 
adhesive  (solvent  content  about  5.5  lbs/ 
gal  VOM).  The  two  steel  pans  are  then 
sprayed  with  another  adhesive.  The 
three  separate  pieces  are  heated  in  an 
oven,  assembled,  reheated,  and  then 
rolled  together.  Emissions  fi'om  this 
operation  in  1988  were  approximately 
58.2  TPY  of  VOM. 

The  pre-cut  laminate  is  rollcoated 
with  adhesive,  heated  in  an  oven,  and 
is  then  joined  to  the  steel  slab.  The  .side 
and  end  laminate  strips  are  reactivated 
in  small  infiared  ovens  at  the  assembly 
stations  just  before  being  joined  to  the 
slab.  The  steel  slab  is  rollcoated  with 
adhesive  in  preparation  for  the 
laminate.  The  slab  sides  are  rollcoated 
with  an  adhesive  having  a  solvent 
content  over  5.5  Ibs/gal  VOM.  Emissions 
fi^m  the  laminating  operations  in  1988 
were  approximately  58.8  TPY  of  VOM. 

2.  Chair  Packaging 

The  chair  packaging  area  is  where 
materials  are  assembled  to  form  the  core 


*  Allsteel  conBnned  in  a  December  6, 1991,  letter 
to  USEPA  that  all  panel  slab  operations  at  the 
Illinois  plant  have  been  discontinued. 
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of  office  chairs.  Substrates  include 
wood,  foam,  polypropylene,  ABS 
plastic,  and  fabric.  Adhesives  are  kept 
in  drums  at  a  central  location,  and 
operators  fill  small  containers  in  order 
to  hand  brush  the  adhesives  onto  the 
chair  materials.  Adhesives  used  have 
VOM  contents  of  over  5  Ibs/gal. 
Emissions  from  the  chair  pa^aging 
operation  in  1988  are  estimated  at  19.9 
TPY. 

B.  Allsteel’s  Comments 

During  the  Federal  rulemaking 
process,  Allsteel  provided  comments  to 
USEPA  both  at  a  public  hearing  held  on 
January  15, 1990,  and  in  writing  on 
March  2, 1990.  Allsteel’s  comments 
regarding  USEPA ’s  proposed  action  on 
the  adhesive  processes  can  be  separated 
into  two  basic  areas. 

First,  Allsteel  claims  that  suitable 
complying  adhesives  are  not  available, 
and  thus  not  RACT.  More  specifically. 
Allsteel  states  that  it  has  tried  to  use 
reformulated  adhesives,  continued  a 
seven-year  testing  program  to  identify 
low-solvent  adhesives,  and  reduced 
adhesive  usage  by  switching  some 
applications  from  spray  coating  to  roll 
coating.  Allsteel  further  asserts  that 
water-based  adhesives  failed  all 
normally  performed  quality  control 
testing.  Finally,  Allsteel  claims  that 
lEPA  and  the  IPCB  concur  in  Allsteel’s 
conclusions  concerning  the  lack  of 
complying  adhesives. 

Second,  Allsteel  asserts  that  add-on 
control  technology  is  economically 
infeasible  and  presents  various 
technological  and  safety  problems.  More 
specifically.  Allsteel  calculated  cost- 
effectiveness  values  ranging  frnm 
approximately  $2,400/ton  to  almost 
$7,000/ton  for  add-on  control.  Allsteel 
maintains  that  such  costs  are  not  RACT. 
In  addition.  Allsteel  claims  that  the 
installation  of  control  equipment  in  its 
crowded  facility  is  not  technically 
feasible  and  would  raise  safety  and 
other  operational  concerns.  For 
instance,  according  to  Allsteel,  there  is 
not  enough  room  above  the  ovens  to 
install  the  control  equipment  inside  the 
building.  The  existing  furnace  ducts 
would  have  to  be  relocated,  and  there  is 
no  place  to  move  them.  Equipment 
relocation  would  disrupt  the  efficient 
flow  of  materials  in  the  production 
process. 

USEPA  has  examined  these 
comments.  As  discussed  more  fully 
below,  USEPA  has  concluded  that:  (1) 
An  emission  limit  of  3.5  lbs  VOC/gallon 
represents  RACT  for  Allsteel’s  chair 
packaging  and  top  line  operations,  and 
Allsteel  has  failed  to  adequately 
document  the  unavailability  of  coatings 
meeting  that  limit;  and  (2)  incineration. 


while  not  RACT  for  the  chair  packaging 
operation,  is  reasonably  available  for  the 
top  line  operation  (for  emission  points 
1.2, 10, 11, 12  and  13). 

n.  Basis  for  USEPA’s  Determination 

The  basis  for  USEPA's  decision  noted 
in  the  responses  stated  above  is 
provided  in  this  section.  The  discussion 
is  broken  into  two  parts,  one  which 
discusses  the  availability  of  complying 
adhesives  and  the  other  which  deals 
with  the  feasibility  of  add-on  control. 

A.  Complying  Adhesives 
1.  Background 

Based  on  USEPA’s  and  Illinois’ 
experience  with  various  types  of 
coaters,  USEPA  promulgated  a  coating 
limit,  for  major  non-CTG  sources,  of  3.5 
lbs  VOC/gallon.  This  requirement  is 
within  the  range  of  coating  limitations 
contained  in  the  Group  I  and  Group  n 
CTG  documents.  A  3.5  lbs  VOC/gallon 
limitation  is  required  for  extreme 
performance  miscellaneous  metals 
coatings.  'This  is  probably  the  single 
most  general  coating  limitation  and  is, 
therefore,  a  reasonable  benchmark  for 
evaluating  a  general  major  non-CTG 
limit.  Such  a  conclusion  is  supported  by 
the  fact  that  the  miscellaneous  metals 
coating  category  contains  96,000 
facilities,  by  far  the  largest  of  the  groups 
covered  by  the  nine  coating  CTGs.  By 
contrast,  the  numbers  of  affected 
facilities  for  the  other  nine  siirface 
coating  CTG  source  categories  are  as 
follows:  cans  (460),  metal  coil  (180), 
fabrics  (130),  paper  products  (290), 
automobiles  and  light-duty  trucks  (47), 
metal  furniture  (1,400),  magnet  wire 
(30),  large  appliances  (270),  and  flat 
wood  paneling  (394). 

USEPA’s  approach  to  the 
development  of  the  major  non-CTG 
coating  limit  is  similar  to  that  used  with 
the  miscellaneous  metal  parts  and 
products  coating  CTG,  which  includes 
(as  stated  in  this  CTG)  “himdreds  of 
small  to  medium  sized  industries  for 
which  written  individual  guideline 
documents  would  be  impractical.”  The 
general  applicability  of  the  3.5  lbs  VCX)/ 
gallon  limit  is  also  supported  by  the  use 
of  that  limit  in  Illinois’  major  non-CTG 
rule  for  miscellaneous  fabricated 
product  coating  lines. 

In  addition,  most  of  the  emission 
limitations  in  the  coating  CTGs  are  less 
than  (and  therefore  more  stringent  than) 
the  3.5  lbs  VOC/gallon  level.  For 
example,  coating  limits  for  fabric  (2.9 
Ibs/gal),  automobile  and  light-duty 
tru(^  (3.0  Ibs/gal),  magnet  wire  (1.7 
Ibs/gal),  and  large  appliance  (2.8  Ibs/gal) 
all  fall  below  the  “backstop”  level  of  3.5 
lbs  VOC/gallon.  Therefore,  USEPA 


believes  that  the  3.5  lbs  VOC/gallon 
limitation  is  both  a  reasonable  and 
conservative  "presumptive  norm”  for 
major  non-CTG  coating  sources. 

Allsteel  is  attempting  to  establish  a 
source-specific  revision  to  this  generic 
major  non-CTG  rule.  Allsteel  has 
presented  information  concerning  its 
contention  that  the  3.5  lbs  VOC/gallon 
requirement  is  inappropriate  for  its 
processes.  Allsteel  maintains  that  it  has 
actively  pursued  the  availability  and  use 
of  alternative  adhesives  (VOM-based 
adhesives  with  lower  VOM  content, 
water-based  adhesives,  and  exempt 
compoxuid-based  adhesives)  that 
comply  with  the  3.5  lbs  VOOgallon 
requirement.  Allsteel  claims  that,  to 
date,  none  of  these  efiorts  have  been 
successful. 

For  example.  Allsteel  has  conducted  a 
series  of  tests  to  assess  several  water- 
based  adhesives  as  |>otential 
replacements  for  its  solvent  contact 
adhesives.  Based  on  its  100  psi  shear 
test,  some  production  samples  using  the 
water-based  contact  adhesives  failed. 
Because  of  these  failures.  Allsteel 
stopped  testing  water-based  contact 
adhesives.  In  addition.  Allsteel  states 
that  switching  to  water-based  adhesives 
(assuming  one  could  be  found  that 
meets  Allsteel  protocols)  would  result 
in  increased  cost  to  pre-heat  the  steel 
prior  to  applying  adhesive  and 
increased  production  cycle  time  due  to 
longer  curing.  Allsteel  claims  these 
factors  would  affect  costs  significantly. 
Therefore,  based  on  its  efforts  to  find  a 
complying  adhesive  and  the  failure  of 
those  efforts.  Allsteel  claims  that  RACT 
for  its  processes  are  emission  limits  of 
5.20  lbs  VOC/gallon  for  spray 
applications  and  5.55  lbs  VC)C/gallon 
for  rollcoating  applications. 

2.  Criteria  for  Evaluating  Availability  of 
Complying  Coatings 

The  USEPA  has  identified  VOC 
control  levels,  in  its  CTGs  and  non-CTG 
control  evaluations,  that  it  presumes 
constitute  RACT  for  various  categories 
of  sources.  However,  case-by-case  RACT 
determinations  may  be  developed  that 
difier  finm  USEPA’s  presumptive  norm. 
The  USEPA  will  approve  these  RACT 
determinations  as  long  as  a 
demonstration  is  made  that  they  satisfy 
the  CAA’s  RACT  requirements  based  on 
adequate  documentation  of  the 
economic  and  technical  circumstances 
of  the  particular  sources  being 
regulated.  To  make  this  demonstration, 
it  must  be  shewn  that  the  current  SIP 
requirements  do  not  represent  RACT 
bemuse  pollution  control  technology 
necessary  to  reach  the  requirements  is 
not  and  is  not  expected  to  be  reasonably 
available.  The  USEPA  will  determine  on 
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a  ca8e4)y-fa8e  basis  whether  this 
demonstration  has  been  made,  taking 
into  accoimt  all  the  relevant  facts  and 
circumstances  concerning  each  case.  A 
demonstration  must  be  made  that 
reasonable  efforts  were  taken  to 
determine  and  adequately  document  the 
availability  of  complying  coatings  or 
other  kinds  of  ccmtrols,  as  appropriate. 
See,  e.g.,  44  FR  53762  (September  17, 
1979). 

If  it  is  conclusively  demonstrated  that 
complying  low-solvent  coatings  are 
unavailable,  then  USEPA  womd 
consider  an  alternative  RACT 
determination.  Actions  that  sources 
could  Mrform  to  demonstrate  the 
unavailability  of  complying  coatings  are 
contained  in  Appendix  A  of  the 
November  9, 1988,  Federal  Register 
notice  (53  FR  45287)  dealing  with  Easco 
Aluminum  CcvporaUon.  Hiese  include 
the  following: 

(1)  An  examination  of  the  availability 
of  complying  (or  lower  VCX^)  coatings 
used  ^  comparable  companies. 

(2)  Clontacong  suppliers  available  to 
the  source  to  determine  if  they  have 
complying  coatings  or  other  controls. 

(3)  Contacting  trade  associations  to 
determine  if  they  know  of  complying 
coatings  or  other  controls.  This  includes 
both  trade  associations  of  similar 
industries  and  trade  associations 
representing  a  large  number  of 
manufactiuers  of  Tow  VCX^  coatings. 

(4)  A  review  of  trade  publications 
containing  information  concerning 
complying  coatings  or  other  controls. 

(5}  Ptacuig  two  consecutive 
advertisements  in  each  of  three  leading 
coatings  trade  journals  (e.g..  Industrial 
Finishings,  Products  Finishing,  Modem 
Paint  and  Coatings,  JCT-Joumal  of 
Coatings  Technology,  American  Paint 
and  CfMtings  Journal)  and  describing  the 
application  and  product  specifications 
for  low  solvent  adhesives  which  they 
are  seeking.  This  advertisement  should 
solicit  adhesive  companies  to  provide 
low  VCX^  products  meeting  those 
specifications. 

It  is  not  necessary  that  all  of  the  above 
actions  be  taken  for  a  source  to 
demonstrate  the  unavailability  of 
complying  low  solvent  coatings. 
However,  the  extent  to  which  these 
items  were  addressed,  especially  in 
total,  bears  upon  the  adequacy  of 
Allsteel’s  search  for  complying  coatings. 

If  a  source  finds  that  a  comj^ying 
coating  is  not  available,  then  the  source 
should  identify  the  coating  with  the 
lowest  level  of  VOC  emissions  that  is 
available  for  that  source.  When 
reporting  the  response  to  an 
advertisement  to  USEPA,  the  source 
should  report  the  lowest  VCX^  content 
coating  that  is  available  for  the 


particular  job,  even  if  that  coating  does 
not  meet  the  CTG  recommended  limit 
(in  this  case,  3.5  lbs  VCXl/gallon). 

Finally,  appendix  A  notes  that  USEPA 
itself  may  m^e  an  independent 
assessment  of  the  availaoility  of  such 
coatings  and  the  compliance  status  of 
other  sources  in  the  same  source 
category  even  if.  after  reasonable  efforts 
are  expended  by  the  source,  the  source 
finds  that  no  complying  coatings  are 
available. 

3.  Allsteel’s  Efforts  To  Find  Complying 
Coatings 

As  noted  earlier.  Allsteel  claims  that 
it  has  actively  pursued  alternative 
adhesives.  These  alternative  adhesives 
include  those  with  lower  VOM  content, 
water-based  adhesives,  and  exempt 
compoimd  based  adhesives.  The 
specific  alternative  adhesives  examined 
were  supplied  by  six  different  suppliers. 
Several  of  these  suppliers  are  current 
suppliers  of  solvent-oased  adhesives  to 
Allsteel.  No  evidence  was  presented, 
however,  that  showed  an  effort  by 
Allsteel  to  solicit  widespread  input 
through  either  the  placement  of 
advertisements  in  leading  trade 
publications  or  the  contact  of  a  leading 
trade  association.  In  addition,  no 
evidence  was  presented  to  indicate  that 
Allsteel  had  reviewed  trade  publications 
containing  information  concerning 
complying  adhesives. 

Through  these  six  suppliers.  Allsteel 
evaluated  a  number  of  alternative 
adhesives.  With  regard  to  lower  VOM 
adhesives.  Allsteel  examined  a  urethane 
hot  melt  adhesive  and  increased  solids 
adhesives.  Allsteel  worked  with  Swift 
adhesives  and  Pierce  &  Stevens  on  the 
development  of  a  hot  melt  to  be  used  on 
end  and  side  strips.  The  increased 
solids  adhesives  were  currently  used 
solvent-based  adhesives  refcmnulated 
with  a  lower  solvent  content.  Based  on 
an  April  7, 1986,  internal  AUsteel 
memorandum,  it  appears  that  at  letist 
two  of  the  high  solids,  low  solvent 
adhesives  initially  examined  were 
supplied  by  National  Starch  and 
Wilsonart. 

With  regard  to  water-based  adhesives. 
Allsteel  initially  examined  nine 
different  water-based  adhesives,  which 
were  supplied  by  the  six  adhesive 
manufacturers  referred  to  above.  In 
addition.  Allsteel  examined  a 
chlorinated  solvent  adhesive  supplied 
by  3M  as  well  as  tbe  use  of  a  Bokik 
P.U.R.  adhesive  with  a  Meltex  Spray 
Adhesive  Machine. 

As  noted  earlier.  Allsteel  states  that 
all  of  these  alternative  adhesives  were 
found  to  be  unacceptable.  The  results  of 
its  testing,  as  discussed  in  a  series  of 
internal  memoranda,  were  submitted  to 


USEPA.  Based  on  the  information  in 
these  memoranda,  the  following 
paragraphs  summarize  the  test  results 
for  each  type  of  alternative  adhesive. 

a.  Hot  Melt.  The  results  of  the  hot  melt 
adhesive  testing  were  identified  in  an 
October  28, 1986,  memorandum. 
According  to  this  memorandiim, 
humidity,  low  temperature,  and 
temperature  shock  tests  were  conducted 
on  four  partial  tops.  Each  of  the  four 
partial  tops  passed  Allsteel’s 
requirement  of  no  delamination  of  the 
laminate  to  the  top  under  the  humidit> 
and  the  low  temperature  tests.  Three  of 
the  four  partial  tops  showed 
delamination  of  the  laminate  to  the  top 
upon  completion  of  the  temperature 
shock  test.  The  testing  was  started  on 
October  22, 1986,  and  completed  on 
October  27, 1986. 

b.  Low-Solvent  Adhesives.  Based  on 
information  in  an  April  7, 1986, 
memorandum.  Allsteel  appears  to  have 
tested  two  low  solvent  adhesives  along 
with  a  number  of  water-based  adhesives 
(which  are  discussed  below).  Both 
adhesives  were  found  to  perform  poorly 
in  AllsteePs  shear  pull  test.  Of  the  22 
samples  tested,  19  were  reported  as 
having  failed  the  shear  pull  test. 

c.  Water-Based  Adhesives.  Top  line 
samples  using  water-based  adhesives 
were  assembled  and  sent  to  Allsteel  by 
six  adhesive  manufacturers.  These 
samples  were  subjected  to  Allsteel’s 
shear  pull  testing  procedures.  Of  the  83 
samples  tested,  70  samples  passed  and 
13  failed.  Five  of  the  water-based 
adhesives  tested  better  than  the 
adhesives  used  by  Allsteel  at  the  time  of 
the  testing.  Of  these  five.  Allsteel 
requested  samples  of  three  to  begin  the 
actual  testing  program.  These  three 
adhesives  were  chosen  “.  .  .  because  of  . 
their  shear  test  performance,  their 
probable  heat  resistance,  and  their 
reliability.” 

'The  vendors  of  these  three  adhesives 
were  requested  to  send  35-gallon  drums 
of  their  water-based  adhesives  to 
Allsteel  (May  1, 1986,  memorandum). 
Allsteel  then  manufactured  tops  from 
four  different  adhesive  samples  on  May 
29, 1986.  (May  30, 19M  memorandum; 
no  information  was  provided  that 
identified  the  fourth  adhesive).  ’These 
tops  were  roll-coated  under  the  same 
process  conditiems  encountered  during 
actual  production  assembly  operations 
using  solvent-based  contact  adhesives. 

In  a  July  1, 1986,  memorandum,  the 
results  of  the  first  of  several  tests  on  the 
tops  manufactured  using  the  water- 
based  adhesives  were  reported. 
According  to  this  memorandum,  the 
results  frrom  the  first  test  (ST— 18,  Item 
3.0,  Shear  Test)  were  ’’disappointing”  in 
comparison  to  the  ’’excellent”  results 
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obtained  during  previous  tests  on  the 
same  adhesives. 

According  to  this  memorandum,  the 
samples  performed  poorly  with  an 
average  shear  value  for  the  laminate-to- 
steel  bond  of  53  Ibs/square  inch. 
Allsteel’s  minimum  acceptable  shear 
value  is  100  Ibs/square  inch.  Allsteel 
concludes  that  the  first  set  of  samples, 
which  were  prepared  by  their  respective 
vendors,  were  not  assembled  under  the 
same  conditions  encoimtered  during 
actual  assembly  operations.  Since  all  of 
these  adhesive  samples  were  incapable 
of  passing  this  first  test.  Allsteel 
concluded  that  no  further  testing  was 
required. 

m  a  July  10. 1986,  memorandum. 
Allsteel  stated  that  the  water-based 
adhesive  project  should  still  be  piu^ued 
in  spite  of  the  poor  results  from  the 
shear  strength  testing.  I^ter  memoranda 
(through  May  26, 1987)' indicate  that 
Allsteel  was  still  exploring  possible 
reformulations  of  water-based 
adhesives,  although  no  water-based 
adhesive  had  yet  met  Allsteel’s 
reouirements. 

a.  Exempt-Compound  Solvent 
Adhesive.  As  reported  in  a  May  26, 

1987,  memorandum.  Allsteel  tested  a 
chlorinated  solvent  adhesive  on  the 
panel  line  and  found  that  “values  met 
or  exceeded  the  standard.*’  More 
extended  testing  was  indicated  as  being 
planned  for  the  future. 

In  addition.  Allsteel  also  has 
investigated  the  possibility  of  utilizing  a 
Bostik  P.U.R.  adhesive  with  a  Meltex 
Spray  Adhesive  Machine. 

4.  Performance  Specifications 

The  effect  that  a  company’s 
specifications  for  a  product  has  on  the 
determination  of  RACT  must  be 
considered  on  a  case-by-case  basis.  Each 
case  must  attempt  to  differentiate 
between  product  and  materials 
specifications  that  are  simply  desired  by 
an  applicant  (which  would  generally 
not  be  considered  necessary)  and 
specifications  that  are  required  (e.g.,  an 
industry  standard).  It  is  not  sufficient 
for  a  company  to  merely  set 
performance  specifications  and  say 
available  coatings  cannot  meet  them. 
Specifications  that  are  required  (e.g.,  an 
industry  standard)  or  are  necessary  by 
the  nature  of  the  product  may,  however, 
be  considered. 

In  addition,  the  lack  of  a  complying 
coating  that  satisfies  industry  standard 
specifications  does  not  imply  that  the 
RACTT  limit  is  not  achievable.  The 
source  must  still  consider  other 
compliance  options  (typically  add-on 
control). 

Allsteel  rejected  hot  melt  and  water- 
based  adhesives  because  of  failure  to 


meet  internal  specifications  set  by 
Allsteel.  There  are  two  issues  associated 
with  these  “failures”: 

(1)  The  level  of  the  standards  that 

Allsteel  uses  to  identify  failures. 

(2)  'The  test  procedures  used  to  evaluate 

water-based  adhesives. 

The  first  issue  concerns  whether 
Allsteel’s  performance  criteria  are 
necessary  for  the  production  of  a 
product  that  meets  an  industry 
standard.  In  the  absence  of  an  industry 
standard,  a  source  needs  to  demonstrate 
that  its  specifications  are  necessary  for 
successful  use  of  the  product  under 
actual  conditions  for  which  the  product 
is  intended.  Such  a  demonstration  could 
include,  for  example,  a  reasonable 
showing  by  a  company  that  its  final 
product  must  meet  certain  disability 
and  strength  requirements.  Allsteel  has 
not  provided  any  information  that 
demonstrates  that  its  specifications  are 
either  equivalent  or  near  any  industry 
standard  or  that  its  specifications  are 
necessary  for  the  successful  use  of  the 
product  under  actual  end  use 
conditions. 

The  second  issue  involves  the  test 
methods  used  to  determine  whether 
water-based  adhesives  are  successful. 
Allsteel  currently  uses  solvent 
adhesives  and  not  water-based 
adhesives.  The  production  process  is 
set-up  to  use  solvent-based  adhesives. 
Therefore,  Allsteel’s  testing  procedures 
may  have  been  developed  for  solvent 
adhesives,  and  not  water-based 
adhesives,  under  current  production 
procedures.  The  “failure”  of  water- 
based  adhesives  may  not  be  due  to  their 
inability  to  perform,  but  to  the 
conditions  under  which  they  were 
applied.  For  example,  if  better  metal 
surface  preparation  and  increased 
drying  time  (two  important  criteria  for 
the  application  of  water-based 
adhesives)  had  been  used,  water-based 
adhesives  may  have  passed  Allsteel’s 
stringent  specifications.  Allsteel  has  not 
justified  retaining  current  solvent-based 
adhesive  testing  procedures,  which  may 
have  been  developed  for  solvent-based 
adhesives,  when  testing  water-based 
adhesives.  Nor  has  Allsteel  modified  its 
solvent-based  adhesive  testing 
procedures  to  accommodate  testing 
water-based  adhesives. 

Two  examples  of  Allsteel’s  solvent- 
based  adhesive  testing  requirements 
include  the  deflection  and  destructive 
testing  of  cured  complete  desk  tops.  In 
deflection  testing,  the  desk  top  is 
supported  at  the  ends  as  a  concentrated 
load  on  the  center  of  the  unsupported 
area  of  the  desk  top  is  increased  to  600 
pounds.  At  that  point,  the  deflection  at 
the  center  of  the  desk  top  is  measured 


and,  if  found  to  be  greater  than  0.25 
inches,  the  adhesive  is  deemed  to  have 
failed  the  test.  Destructive  testing 
requires  the  application  of  a  minimum 
vertical  load  of  1,200  pounds  to  the 
unsupported  center  of  a  completed  desk 
top.  In  order  for  the  desk  top  to  pass,  it 
must  be  able  to  support  the  1,200  pound 
load  without  suffering  permanent 
deformation. 

Edge  crushing  testing  of  finished  tops 
is  used  to  test  the  strength  of  the 
adhesive  bond  joining  the  steel  pan 
construction  and  the  top  laminate.  If 
there  is  permanent  distortion  of  the  edge 
after  a  1-minute  application  of  the  800 
pound  load  and  a  5-minute  no  load 
recovery  time,  the  top  is  considered  to 
have  failed. 

The  standard  for  laminate  bonding  to 
steel  involves  driving  a  sharp  Vs  inch 
wide  chisel  between  the  laminate  and 
the  steel.  The  test  is  passed  if  the  chisel 
cuts  a  ^  inch  wide  ^oove  through  the 
laminate  covering  without  lifting  the 
material  on  either  side  of  the  cut  or  in 
advance  of  the  cut. 

The  ST-lB  Shear  Strength  Test 
applies  a  shear  load  of  100  psi  to  test  the 
adhesive  shear  strength  between  the 
laminate  and  the  steel  desk  top.  A  4- 
inch  square  sample  of  laminate  bonded 
to  steel  is  cut  into  an  hourglass  shape. 
The  steel  is  cut  completely  at  one  end 
of  the  narrow  section.  The  laminate  is 
similarly  cut,  but  on  the  opposite  side 
of  the  sample  and  on  the  opposite  end 
of  the  narrow  section.  A  200-pound  load 
is  applied,  resulting  in  a  100  psi  shear 
force  ^plied  to  the  adhesive. 

USEPA  believes  that  it  is  the  solvent 
adhesive’s  strength  that  allows  the 
above  testing  criteria  as  part  of  Allsteel’s 
quality  assurance  program,  not  the 
actual  performance  requirements  of  the 
furniture.  The  solvent-base  adhesive  is 
being  tested  near  its  point  of  failure  but 
where  all  properly  assembled  solvent 
adhesive  samples  will  pass.  Allsteel 
must  demonstrate  that  the  testing 
procedures  are  reasonable  for  the 
performance  requirements  for  their 
furniture  or  else  reestablish  the  testing 
standards  based  on  market  requirements 
or  industry  standards. 

5.  Discussion  of  Potentially  Feasible 
Low  VOM  Adhesives 

As  noted  earlier  in  the  discussion  on 
appendix  A  of  the  11/9/88  FR  notice 
dealing  with  Easco  Aluminum,  USEPA 
may  wish  to  contact  additional 
suppliers  of  coatings  to  investigate 
further  the  availability  of  complying 
coatings.  In  pursuing  this  avenue, 
several  adhesives  manufacturers  and 
Steelcase,  a  major  competitor  of 
Allsteel,  were  contacted.  A  summary  of 
the  information  obtained  from  the 
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adhesive  manufacturers  and  Steelcase  is 
provided  below.  It  should  be  noted  in 
the  following  disoission  that  no  solvont 
(in  an  adhesive)  means  that  the  adhesive 
contains  no  VOM. 

Several  manufacturers  including 
Pierce  ft  Stevens  Chemical  Company 
(P&S),  Wilsonart,  Swift  Adhesives, 
Locktite,  Inc.,  3M,  H.B.  Puller,  Imperial 
Adhesives,  Platt  and  Lambert,  ana 
Adhesive  Packaging  Eauipment,  Inc. 
produce  complying  afihedves  that  are 
potentially  feasible  for  Allsteel’s 
operations.  Most  are  wrater-based, 
contain  no  solvents  or  a  low  level  of 
solvent  and  several  have  passed 
stringent  testing  by  other  manufacturers. 
These  findings  are  discussed  in  more 
detail  in  the  Allsteel  Corporation  RACT 
analysis. 

Steelcase,  Inc.,  a  manufacturer  of 
office  furniture,  is  a  major  competitor  of 
Allsteel.  Allsteel  and  Steelcase  compete 
in  sevwal  lines  of  office  desks,  chairs, 
and  office  partitions.  Steelcase  opened  a 
new  office  furniture  manufacturing 
facility  during  the  summer  of  1991  in 
Grand  Rapids,  Michigan.  It  is  using  hot 
melt  and  water-based  adhesives  to  bond 
medium  density  fibeiboard  to  laminate, 
a  process  similm  to  AllsteePs  panel  slab 
operations.  Hot  melt  adhesives  are 
thermoplastic  adhesives  with  no  VOM 
emissions  upon  application.  They  can 
be  used  to  join  metals,  laminated 
plastics,  and  textiles. 

Allsteel’s  chair  packaging  line 
assembles  the  chair  components  using 
solvent  adhesives  with  VOC  contents  of 
5.1  to  5.56  Ibs/gallon.  Steelcase  operates 
a  similar  operation  in  its  plant  near 
Anaheim,  California.  It  uses  hot  melt 
spray,  which  contains  no  solvents,  to 
hold  chair  components  temporarily 
together  before  permanently  assembling 
the  office  chairs  with  staples,  which 
provide  the  final  holding  stren^. 

Steelcase  also  manufactures  desks  and 
office  panels  in  the  same  plant  using 
chlorinated  (non-VOM)  solvents. 
Steelcase  anticipates  that  the  California 
plant  will  have  eliminated  97  percent  of 
its  VOM  solvent  usage  by  the  end  of 
1991. 

6.  South  Coast  Air  Quality  Management 
District  Rule  1168 

In  the  area  covered  by  the  South  Coast 
Air  Quality  Management  District 
(SCAQMD),  there  are  several  thousand 
companies  that  \ise  a  wide  variety  of 
adhesives.  In  1989,  the  SCAQMD 
adopted  VOC  limits  for  adhesives  that 
required  the  use  by  January  1, 1991, 
(with  final  compliance  for  selected 
operations  or  substrates  by  Janiiary  1, 
1993)  of  adhesives  with  a  VOC  content 
of  2.1  Ibs/gal  or  less.  These  limits, 
which  are  contained  in  Rule  1168, 


Control  of  Volatile  Organic  Comfmund 
Emissions  from  Adhesive  Applications, 
afreet  a  large  number  of  adhesive 
applications,  including  those 
applications  with  subrtrates  similar  to 
AllsteeTs  substrates  (e.g.,  metal  and 
metal-to-metal).  Steelcase  is  subject  to 
this  rule.  Thus,  in  the  SCAQMD, 
sources  like  Allsteel  have  b^n  required 
to  meet  a  2.1  lbs  VOC/gallon  limit  since 
January  1, 1991. 

On  February  1, 1991,  the  SCAQMD  in 
California  held  a  public  hearing  on  Rule 
1168.  The  purpose  was  to  discuss  final 
solvent  adhesive  VOM  reductions  to  2.1 
lbs  VOC/gal  for  adhesive  used  to  join 
metal  to  nonmetal  and  0.3  lbs  VOC/gal 
for  adhesive  used  to  join  metal  to  metal. 
A  representative  of  SCAQMD  indicated 
that  there  was  very  little  public 
comment  on  Rule  1168  at  that  meeting. 

7.  Allsteel’s  Program  To  Obtain  Other 
Compliant  Coatings  Is  Deficient 

Criteria  that  USEPA  may  use  to 
evaluate  the  acceptability  of  an 
investigation  of  complying  coatings 
were  discussed  earlier  under  “Criteria 
for  Evaluating  Availability  of  Complying 
Coatings'*  (appendix  A).  These  criteria 
and  Allsteel's  efrorts  are  discussed 
below. 

(a)  Examine  availability  of  complying 
(or  lower  VOC)  coatings  used  by 
comparable  companies. 

AUsteel  did  not  document  any  efrort 
to  determine  the  availability  of 
complying  coatings  used  by  comparable 
companies. 

(b)  Contact  suppliers  available  to  the 
source  to  determine  if  they  have 
complying  coatings  or  other  controls. 

Ansteelconducted  a  number  of  tests 
on  potential  complying  coatings  from  a 
number  of  suppliers,  Imth  current  and 
potential. 

(c)  Contact  trade  associations  to 
determine  if  they  know  of  complying 
coatings  or  other  controls. 

Allsteel  did  not  document  any  efrort 
to  contact  trade  associations  to 
determine  if  they  knew  of  complying 
coatings  or  other  controls. 

(d)  ^view  trade  publications 
containing  information  concerning 
complying  coatings  or  other  controls. 

Ansteeidid  not  document  any  efrort 
to  review  trade  publications  containing 
information  concerning  complying 
coatings  or  other  controls. 

(e)  Hace  two  consecutive 
advertisements  in  each  of  three  leading 
coating  trade  journals  (e.g..  Industrial 
Finishings.  Products  Finishing.  Modem 
Paint  and  Coatings.  JCT-Joumal  of 
Coatings  Technology.  American  Paint 
and  Citings  Journal)  and  describe  the 
application  and  product  specifications 
for  low  solvent  adhesives  which  they 


are  seeking.  This  advertisement  should 
solicit  adhesive  companies  to  provide 
low  VOC  products  meeting  those 
specifications. 

No  evidence  was  provided  by  Allsteel 
to  show  that  it  had  placed  any  such 
advertisements. 

As  discussed  previously,  it  is  not 
necessary  that  all  of  the  above  actions  be 
taken  for  a  source  to  demonstrate  the 
unavailability  of  complying  low  solvent 
coatings.  The  above  analysis  merely 
addresses  which  actions  Allsteel 
undertook.  However,  the  extent  to 
which  these  actions  were  performed, 
especially  in  total,  bears  upon  the 
adequacy  of  Allsteel’s  seartdi  for 
complying  coating. 

With  the  exception  of  contacting  some 
available  suppliers  of  complying 
coatings.  Allsteel  has  failed  to  take  the 
above-mentioned  steps  for  determining 
the  full  potential  of  available  complying 
coatings. 

Several  other  items  are  of  concern  to 
USEPA  regarding  Allsteel's  search  for 
complying  adhesives.  First,  a  number  of 
samples  that  provided  good  results  were 
not  investigated  further  It  is  possible 
that  these  would  have  ultimately 
provided  satisfactory  results. 

In  addition,  the  lack  of  comment  on 
the  SCAQMD’s  Rule  1168  suggests  that 
sources  in  southern  California  do  not 
have  any  serious  objections  to  the 
stringent  limits  being  imposed  by  the 
rule.  The  staff  report  to  Rule  1168 
identifies  complying  adhesives  that 
could  be  evaluated  by  Allsteel. 

Further,  adhesives  technology 
continues  to  evolve.  The  test  data 
provided  by  Allsteel  indicate  that  its 
testing  occurred  between  1985  and 
1987.  Based  on  USEPA  review  of 
adhesives  manufacturers,  there  appear 
to  be  several  recently  developed 
adhesives  that  may  allow  Allsteel  to 
comply  with  the  3.5  lbs  VOC/gal  limit 
throu^  the  use  of  compliant  adhesives 
alone.  For  example,  a  number  of 
manufacturers  indicate  they  have  no¬ 
solvent  or  low  solvent  adhesives  that 
may  be  used  by  Allsteel  in  its 
production  processes.  These  adhesives 
have  become  available  since  Allsteel  did 
its  testing.  The  USEPA  believes  that 
Allsteel  needs  to  submit  further 
evidence  that  it  has  investigated 
adhesives  that  have  become  available 
since  that  time  frame. 

Finally,  two  items  of  concern  to 
USEPA  regarding  Allsteel’s  search  for 
complying  coatings  are  Allsteel’s 
performance  specifications  used  to 
evaluate  a  coating  and  the 
manufacturing  conditions  used  by 
Allsteel  to  evaluate  the  low  VOC  (e.g., 
water-based)  coatings.  As  stated  earlier. 
Allsteel  has  not  provided  any 
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information  that  demonstrates  that  Its 
specifications  are  either  eouivalent  os 
near  any  industry  standard  os  that  its 
specifications  are  necessary  {c»r  the 
successful  use  of  the  product  under 
actual  end  use  conditions.  Thus,  the 
performance  specifications  may  be 
overly  strict,  to  the  point  that  the 
rejection  of  the  tested  water-based 
coatings  is  inappropriate. 

Also,  as  Staten  earlier,  it  is  reasonable 
to  expect  that  Allsteel’s  testing 
procediues  were  developed  for  solvent 
adhesives,  and  not  water-based 
adhesives,  imder  ciirrent  production 
rocedines.  The  “failure”  of  water- 
ased  adhesives  may  not  be  due  to  their 
inability  to  perform,  but  to  the 
production  procedures  under  which 
they  were  applied.  Allsteel  has  not 
justified  retaining  current  solvent-based 
adhesive  testing  procedures  when 
testing  water-bas^  adhesives.  Nor  has 
Allsteel  modified  its  solvent-based 
adhesive  testing  procedmes  to 
accommodate  testing  water-based 
adhesives. 

B.  Add-On  Control 

Allsteel  amtends  that  the  costs  of 
I  add-on  controls  for  ccHitrolling 
I  emissions  from  the  application  of 
‘  adhesives  in  its  chair  packaging  and  top 
I  line  operations  are  beyond  what  RACT 
requires  (i.e.,  the  cost-effectiveness  of 
controls  exceeds  those  generally 
'  associated  with  RACT).  In  addition. 

'  Allsteel  identifies  a  number  of  technical 
issues  associated  with  the  feasibility  of 
installing  add-on  controls  within  and  on 
its  buildings. 

This  section  first  presents  the  costs 
and  technical  feasibility  issues  as 
identified  by  Allsteel  for  each  of  the  two 
adhesive  operations.  Following  this 
discussicm,  the  results  of  the  analyses 
conducted  by  USEPA  are  presented. 

Incinerators  and  carbon  adsorbers  are 
the  most  commonly  used  add-on  control 
devices  for  VCXH.  As  will  be  discussed 
further  below,  USEPA  agrees  with 
Allsteel  that  the  use  of  carbon  adsorbers 
does  not  constitute  RACT  for  either  of 
these  two  adhesive  operations  at 
Allsteel.  USEPA  also  agrees  with 
Allsteel  that  add-on  controls  do  not 
constitute  RACT  for  the  chair  packaging 
operation.  Therefore,  the  analysis 
conducted  by  USEPA  and  the 
discussion  of  Allsteel’s  comments 
address  the  costs  and  feasibility  of 
incinerators  for  controlling  emissions 
from  Allsteel’s  top  line  operation. 

1.  Allsteel’s  Analysis 

I  Allsteel  presented  cost  data  on 
controlling  emissions  from  its  adhesive 
operations  for  the  top  line  operation  at 
its  facility.  Allsteel’s  cost  information  is 


primarily  internally  generated  by  its 
engineering  group  with  some  cost 
information  provided  by  Enders  Process 
Eqvupment  (control  costs  and  eneiOT 
requirements).  In  addition.  Allsteei 
made  several  assertions  concerning  the 
technical  feaffibility  of  installing  add-on 
controls  for  the  top  line  operation.  Fmr 
the  top  lino  operation,  a  t^f 
description  of  the  operation  is  presented 
followed  by  the  tactical  feasibility 
issues  and  cost  data  associated  widi 
add-on  control  installation.  Allsteel’s 
comments  on  the  chair  packaging 
opmetion  are  also  presented  and 
discussed  below. 

a.  Top  Line  Operation.  Allsteel 
investigated  the  tedmical  feasibility  of 
controlling  top  line  VOC  emission 
sources  under  two  scenarios:  (1)  Eadi 
VOC  source  %vith  its  own  thermal 
incinerator,  and  (2)  combining  muhiple 
top  line  VCXI  sources  and  ducting  the 
VCXZs  to  a  single  incinerator.  It  also 
evaluated  the  installation  of  thermal 
incinerators  next  to  the  process 
(interior),  and  on  the  roof  above  the 
VOC  emission  source  and  in  the  parking 
lot  (exterior).  The  following  summarizes 
Allsteel’s  position  concerning  the 
feasibility  of  interior  and  exterior 
installation  of  thermal  incinerators  for 
control  of  VOC  emissions  from  the  top 
line  operation. 

For  interior  installation.  Allsteel 
claims  that  for  the  least  congested  oven, 
the  structure  height  (including  controls, 
exhaust  fan,  etc.)  is  such  that  the 
available  clearance  is  only  about  4  feet 
between  the  oven  and  the  mezzanine 
located  directly  above  the  oven.  Allsteel 
claims  that  the  smallest  available 
incinerator  is  5  feet  in  diameter.  In 
addition.  Allsteel  cites  retrofit  problems 
concerning  lighting  required  for  the 
assembly  line  and  relocation  problems 
involving  existing  ventilation  ducts. 

Allstem  further  asserts  that  experience 
with  the  Office  of  Safety  and  Health 
Administration  (OSHA)  indicates  the 
need  to  install  the  incinerator  in  an 
enclosure  in  order  to  contain  fumes  in 
case  of  an  accidmit.  According  to 
Allsteel,  there  is  inadequate  room  in  the 
area  for  such  an  enclosure.  Further. 
Allsteel  (daims  that  ducting  to  tie  the 
three  ovens  together  into  an  incinerator 
would  create  additional  space  and 
access  problems.  In  additian.  they 
believe  access  to  the  incinerator  itself  or 
to  the  ovens,  for  maintenance  purposes, 
would  be  extremely  difficnih. 

For  exterior  (on  the  roof)  installation. 
Allsteel  claims  the  need  for  extensive 
changes  in  the  building  structure, 
including  new  columns  from  the  main 
floor  to  the  roof  (a  distance  of  35  feet, 
passing  through  a  mezzanine)  and^ 
special  preparations  necessary  to 


support  an  incinerator  with  a  weight  of 
25,000  to  30,000  pounds.  ’Therefore, 
Allsteel  claims  that  an  incmerator 
mounted  on  the  facility’s  roof  would 
require  excessive  installation  costs. 

^tting  aside  the  claimed  problems  of 
lack  of  physical  space  and  retrofit, 
Allsteei  supplied  costs  fos  the  int^or 
installation  of  an  incinerator  controlling 
emissions  from  the  mitire  top  line,  bodi 
with  and  without  heat  recovery.  Ihese 
costs  were  based  on  a  total  flow  of 
78,000  standard  cubic  feet  per  minute 
(scfrn)  from  all  13  (adhesive  ^plication 
and  drying)  VOM  sources.  Almeel 
calculated  the  total  flow  from  die  rated 
exhaust  taken  from  information  plates 
located  on  the  fens  at  all  13  top  line 
emission  points.  Allsteei  arriv^  at  a 
cost-effectiveness  value  of  $5,971/ton 
without  heat  recovery.  This  cost 
estimate  does  not  include  the  cost  of 
installation. 

Allsteei  claimed  thermal  heat 
recovery  was  not  cost-effective  as  it 
could  only  use  one  percent  of  the  total 
amount  of  recovered  energy  in  other  . 
areas  of  the  facility;  although  Allsteel 
later  submitted  a  revised  estimate  in  its 
comments  on  August  31, 1987, 
assuming  67  percent  thermal  energy 
recovery.  Allsteel  did  not  provide  a 
basis  for  the  revised  (heat  recovery)  fuel 
cost.  Allsteel  recalculated  the  cost 
effectiveness  with  heat  recov^  and 
estimated  it  to  be  $2,378/ton.  *10686 
cost-effectiveness  figures  are  based  upon 
total  top  line  emissions  of  123.4  TPY. 
The  cost-effectiveness  increases  to 
$2,564/ton  when  the  most  recent 
emission  estimate  of  114.5  TPY  (or  a 
controlled  rate  of  92.7  TPY)  is  used. 

Allsteei  then  costed  an  incinerator 
(interior  installation)  for  collective 
control  of  just  the  3  top  line  curing 
ovens  (Nos.  2. 12,  and  13).  *rhe 
calculated  cost  effectiveness  is  $4,111/ 
ton.  Allsteei  did  not  provide  a  detailed 
explanation  of  its  cost  estimates  for 
controlling  the  three  curing  ovens. 

Allsteel  also  provided  two  cost 
estimates  for  the  exterior  (on  the  roof) 
installation  of  an  incinerator.  ’This 
incinerator  was  sized  to  control  the  No. 

2  oven  alone.  Allsteel’s  calculations  of 
an  exterior  installation  are  based  on 
both  a  300  percent  installation  cost,  and 
a  200  percent  installation  cost.  AllsteeTs 
calculated  cost  effectiveness  resulting 
from  these  installation  costs  are  $6,996/ 
ton  and  $5.628/ton,  respectively. 

At  the  recniest  of  lEPA,  Allsteel 
recalfTulated  the  cost  effectiveness  for 
the  installation  of  an  incinerator 
controlling  the  3  top  line  curing  ovens, 
this  time  using  the  maximum  emission 
rates  measured  during  the  stad;  tests. 
’The  maximum  emission  rate  for  the 
three  top  line  curing  ovens  (enrission 
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points  2, 12,  and  13)  was  calculated  by 
Allsteel  to  be  38.86  TPY  as  compared  to 
Allsteel’s  original  emission  rate  of  22.77 
TPY.  Allsteel  reported  new  cost 
effectiveness  values  of  $4,101/ton  and 
$3,299/ton  at  300  and  200  percent 
installation  costs,  respectively. 

V  lEPA  then  requested  Allsteel  to 
calculate  the  cost  effectiveness  of 
controlling  No.2  Oven  and  a  smaller 
adjacent  oven  (which  would  not  have 
been  subject  to  Illinois  Subpart  PP)  to 
provide  control  on  a  total  of  15.7  ITY. 
The  incinerator  was  to  be  installed  at 
ground  level  at  the  building  exterior. 

The  cost-effectiveness  for  tms  1,200 
scfm  incinerator,  400  feet  from  No.  2 
oven,  was  calculated  at  $5, 585/ton. 

b.  Chair  Packaging  Operation.  The 
chair  packaging  operation  involves 
joining  chair  seat  components  using 
solvent  adhesive  (VOM  content  5.10  lbs/ 
gal)  from  a  one-gallon  can  vrith  a  hand 
brush  at  each  work  station.  Materials 
bonded  together  are  foam, 
polypropylene,  plastic,  wood,  and 
fabric,  llie  individual  work  stations  are 
located  at  least  twenty  feet  apart.  The 
distance  between  work  stations  appears 
to  be  Allsteel’s  solution  to  minimizing 
VOM  concentration  levels.  Only  general 
ventilation  is  available  in  this  area. 

There  are  no  booths,  hoods,  or  other 
devices  designed  to  remove  the 
estimated  19.9  TPY  frnm  this  work  area. 

Allsteel  claims  that  the  cost,  in 
dollars/ton,  for  controlling  the 
emissions  frum  the  chair  packaging 
operation  would  be  higher  than  for  the 
panel  slab  operation  (calculated  by 
Allsteel  to  be  about  $7,200/ton)  b^use 
the  chair  packaging  total  VOC  emissions 
were  less  than  &e  panel  slab  operation, 
while  the  exhaust  flow  was  greater. 
Therefore.  Allsteel  did  not  calculate  the 
$/ton  for  dermal  incineration  of  VCXl 
emissions  frum  the  chair  packaging 
operation. 

2.  USEPA  Analysis 

In  this  section,  analysis  of  add-on 
controls  applicable  to  Allsteel’s  top  line 
operation  is  presented.  As  noted  earlier, 
the  individual  work  stations  in  the  chair 
packaging  operation  are  located  about 
twenty  fMt  apart.  Only  general 
ventilation  is  available  in  this  area.  For 
the  specific  situation  at  Allsteel’s 
facility,  the  USEPA  agrees  that  the  level 
of  emissions  and  its  associated  air  flow 
are  such  that  add-on  controls  are  not 
feasible  and.  therefore,  do  not  represent 
RACT  for  chair  packarang. 

In  analyzing  Allstem’s  claims  that 
add-on  controls  do  not  represent  RACT 
for  the  top  line  operation.  USEPA 
focused  on  examining  the  applicability 
of  incinerators  as  a  control  device  for 
the  emission  streams  from  this 


operation.  The  USEPA  then  conducted 
its  own  cost  estimates  of  using 
incinerators  to  control  the  emissions. 
These  costs  were  then  compared  to  cost 
estimates  in  CTG  docximents  that 
identify  RACT  for  other  source 
categories  and  with  cost  guidelines 
established  by  the  IPCB.  This  analysis 
by  EPA  supported  the  feasibility  of  add¬ 
on  controls  (i.e.,  incinerators  for  the  top 
line  operation.  The  feasibility  of 
incineration  at  Allsteel  is  filler 
supported  by  a  discussion  of 
incineration  systems,  in  various  CTGs 
and  used  at  several  facilities,  for  control 
of  gas  streams  with  similar 
characteristics  to  those  at  Allsteel. 

The  technical  issues  raised  by  Allsteel 
with  regard  to  the  feasibility  of  interior 
and  exterior  installation  of  add-on 
controls  are  addressed  following  the 
cost  analyses  section. 

a.  Cost-Effectiveness  Analysis.  As 
noted  earlier.  Allsteel  contends  that 
add-on  controls  for  any  of  its  operations 
(top  line  and  chair  packaging)  are  not 
RACT  due,  in  part,  to  economic 
infeasibility  (i.e.,  high  dollars/ton  of 
control).  Allsteel  concludes  that  the 
dollars/ton  of  control  exceeds  the  range 
normally  considered  reasonably 
available  in  past  IPCB  and  USEPA 
actions.  To  evaluate  the  cost- 
effectiveness  of  add-on  controls,  USEPA 
conducted  a  cost  analysis  for  the 
installation  of  incinerators  to  control 
emissions  from  the  top  line  operation, 
subsequent  to  a  plant  visit  to  Allsteel’s 
facility.  This  cost  analysis  relied  heavily 
on  the  USEPA’s  Office  of  Air  Quality 
Planning  and  Standard’s  (OAQPS) 
Control  Cost  Manual. 

Using  the  OAQPS  cost  manual,  a 
schedule  of  40  hours  of  production  per 
week  at  Allsteel,  and  a  control 
efficiency  of  81  percent,  control  cost 
data  were  calculated  for  controlling  six 
emission  points,  three  from  adhesive 
curing  ovens  (emission  points  2, 12,  and 
13)  and  three  from  adhesive  application 
areas  (emission  points  1, 10,  and  11). 
Costs  were  calculated  both  for 
controlling  each  emission  point 
separately  with  its  own  incinerator  and 
also  for  controlling  all  six  emission 
points  with  one  incinerator.  These  six 
emission  points  emit  above  ninety 
percent  of  the  VCXH  from  the  top  line 
operation.  The  option  with  the  lowest 
cost  per  ton  of  VOC  controlled  was  the 
use  of  a  single  thermal  incinerator  for  all 
six  emissions  points.  Connecting  the  six 
top  line  emission  soiirces  to  an  outside 
incinerator  in  the  parking  lot  has  a  total 
capital  cost  of  $806,387  (includes 
$236,220  for  ductwork)  with  an  annual 
cost  of  $250,652  to  control  84  tons  of 
VOM.  The  cost  effectiveness  is  $2,984 
per  ton  for  the  top  line.  These  costs. 


which  are  conservative,  include  500  feet 
of  ductwork  necessary  to  vent  the 
emissions  to  one  incinerator  located 
outside  in  the  parking  lot. 

These  costs  represent  typical 
estimated  costs  applicable  to  custom 
installation  of  incinerators.  This  is  in 
contrast  to  skid-moimted  modular  units, 
where  total  capital  investment  can  be 
calculated  at  125  percent  of  the  total 
purchase  price.  Due  to  the  imcertainty 
regarding  the  feasibility  of  interior 
control  device  installation,  USEPA 
costed  exterior  installation  in  the 
parking  lot.  Exterior  installation  is 
probably  the  most  costly  and 
conservative  installation  alternative. 

The  calculated  costs  from  the  USEPA 
manual  were  then  compared  to  vendor 

a  notes  obtained  to  verify  the  accuracy  of 
le  numbers.  The  costs  calculated  from 
the  USEPA  manual  were  consistently 
higher  (and  therefore  more  conservative) 
than  the  costs  obtained  from  vendors. 

b.  Bases  for  Establishing  that 
Incineration  Constitutes  RACT.  As 
discussed  earlier,  CTGs  developed  by 
USEPA  contain  the  presumptive  norm 
for  RACT  for  various  source  categories. 

In  each  CTG.  USEPA  evaluates  various 
control  technologies,  including  add-on 
control.  These  analyses  include  a 
determination  of  the  cost  effectiveness 
of  using  add-on  controls  to  achieve 
RACT.  The  adhesive  operations  at 
Allsteel  are  subject  to  one  of  the 
“generic”  Federal  V(X  rules,  and  thus 
are  not  specifically  covered  by  a  USEPA 
CTG.  However,  Allsteel  claims  that  the 
cost-effectiveness  of  add-on  controls  is 
beyond  what  RACT  requires.  Therefore, 
the  USEPA  compared  the  cost 
effectiveness  values  reported  in  the  two 
CTGs  that  are  the  most  appropriate  for 
comparison  with  Allsteel’s  adhesive 
operations  with  those  determined  for 
Allsteel. 

The  miscellaneous  metal  parts  and 
products  coating  CTG  is  probably  the 
most  generic  CTG  in  that  it  covers  a 
wide  range  of  metal  coating  operations. 
This  CTG  covers  over  96,000  facilities, 
by  far  the  largest  of  the  groups  covered 
by  the  nine  coating  CTGs.  This  CTG  is 
applicable  to  hundreds  of  small  to 
medium-sized  industries  for  which 
written  individual  guideline  doaiments 
would  be  impractical.  One  of  the  control 
techniques  considered  in  this  CTG  is 
incineration.  The  range  of  cost 
effectiveness  values  specific  to 
incineration  of  spray  coating  operations 
is  $9,500  to  $13,200  (1990  dollars)  per 
ton  of  VOM.  The  cost  effectiveness 
value  calculated  by  the  USEPA  for  the 
top  line  operation  (i.e.,  $2,984/ton)  is 
well  below  the  range  reported  in  this 
CTG  for  the  application  of  incinerators 
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to  the  applications  most  similar  to  those 
foimd  at  Allsteri. 

There  is  also  a  CTG  for  metal 
furniture  coating  diat  addresses  some  of 
the  processes  at  Allsteel,  althou^  not 
specifically  the  adhesive  operations  at 
issue  in  this  analysis.  This  1978 
document  reports  cost-effectiveness 
values  for  incineration  that  range  bom 
$l,S10/ton  to  $4,910/ton  (1990  dollars). 
The  cost-effectiveness  for  Allsteel  falls 
into  this  range,  wiudi  is  considered  to 
be  economically  reasonable  for  the 
metal  furniture  industry. 

In  addition,  die  Illinois  DENR 
compiled  a  document  in  February,  1988, 
on  the  economic  impact  of  the  potential 
generic  rule  (which  was  subsequently 
adopted  by  the  IFCB)  which  states  that 
the  cost  per  ton  of  emissicm  reducticm 
that  would  be  achieved  undw  the 
proposed  rule  varies  horn  a  net  savings 
to  cost  estimates  of  over  $55,000  per 
ton.  Seventy-four  percent  of  the 
potential  reduction  is  estimated  to  cost 
nom  $4,700  to  $6,100  per  ton.  The  IPCB 
adopted  this  rule  on  April  7. 1988, 
indicating  that  it  considered  these  costs 
in  relation  to  the  associated  emission 
reductions  to  be  reasonable.  The  cost- 
effectiveness  values  calculated  by 
USEPA  for  the  topline  operation 
($2,984/ton)  is  below  this  range. 

The  IPCB  is  empowered  by  the  State 
of  Illinois  to  adopt  rules,  induding  rules 
intended  to  satisfy  USEPA ’s  VCX^  RACT 
retirements. 

There  are  also  various  considerations 
related  to  technology  transfer.  In  a 
memorandum  to  alTregional 
administrators  on  December  9, 1976, 
Roger  Strelow,  formerly  USEPA ’s 
Assistant  Administrator  for  Air  and 
Waste  Management,  issued  guidance  for 
determining  the  acceptability  of  SIP 
regulations  in  non-attainment  areas. 
This  policy  established  that  RACT 
encompasses  stringent,  or  even 
“technology  fordng,*’  requirements  that 
go  beyond  simple  “off-the-shelf’ 
technology.  RACT  is  the  minimum 
USEPA  can  accept  in  non-attainment 
state  plans.  In  every  case,  RACT  should 
represent  the  toughest  controls 
considering  technological  and 
economical  feasibility  that  can  be 
applied  to  a  spedfic  situation.  Anything 
less  than  this  is  by  definition  less  than 
RACT  and  is  not  acceptable  for  areas 
where  it  is  not  possible  to  demonstrate 
attainment. 

The  “technology  forcing”  nature  of 
RACT  leads  USfcLPA  to  the  investigation 
of  potentially  transferable  control 
technologies,  fohn  Calcagni,  Director  of 
USEPA’s  Air  Quality  Management 
Division,  in  an  August  29. 1988, 
memorandum  to  David  Kee,  Director  of 
Air  and  Radiation  Division,  Region  V, 


discussed  the  transfer  of  technology 
between  source  categories  in 
determining  lowest  achievable  emission 
rate  (LAER).'’  The  prindples  discussed 
are  applicable  in  this  case.  There  are 
two  types  of  transfers:  (1)  gas  stream 
controls,  and  (2)  process  controls  and 
modifications.  'The  first  kind  of  transfer 
considers  the  class  or  category  of 
sources  to  indude  any  sources  that 
produce  similar  gas  streams  that  could 
be  controlled  by  the  same  or  similar 
technology.  That  is.  for  the  purpose  of 
evaluating  the  feasibility  of  control,  a 
source  making  a  difierent  product  or 
belonging  to  a  different  CTG  category 
may  Ira  considered  as  belonging  to  the 
same  source  category  as  another  source 
which  has  similar  gas  stream 
characteristics.  The  process  that 
generates  a  VOC-laden  gas  stream  is 
immaterial.  What  matters  is  whether  the 
gas  stream  characteristics,  such  as 
composition  and  V(K  concentration, 
are  sufficiently  similar  to  a  stream  from 
which  indneration  technology,  for 
example,  may  be  transferred. 

To  determine  further  the  technical 
and  economic  feasibility  of  thermal 
incinerators,  USEPA  examined  readily 
available  information  to  verify  the 
application  of  incinerators  to  similar 
emission  streams,  focusing  on  emission 
stream  composition  and  total  flow. 
Emissions  from  Allsteel’s  operations 
contain  various  compounds,  induding 
ketone,  acetone,  and  methyl  ethyl 
ketone  (MEK).  Flow  rates  for  the  six 
largest  emission  sources  are  between 
430  and  20,000  standard  cubic  feet  per 
minute  (scfin)  on  an  individual  stream 
basis,  and  total  approximately  28,500 
scfin. 

Use  of  pollution  control  devices  to 
capture  and  remove  VOCs  found  in 
Allsteel’s  emissions  is  well-docimiented 
and  is  based  upon  a  wide  variety  of 
industrial  experience.  Controlling 
ketone,  acetone,  and  MQC  emissions  is 
routinely  handled  in  surfeoe  coating 
applications  as  described  in  the  CTG 
documents  for  surface  coating  of  cans, 
coils,  paper,  fabrics,  and  automobiles 
and  light-duty  trucks;  metal  furniture; 
large  appliances;  flatwood  paneling;  and 
graphic  arts. 

Pioneer  Plastics  Corporation  hi 
Auburn,  Maine,  manufactures  a 
decorative  laminate  used  for  counter 
tops  and  furniture.  Acetone,  a  VOC,  is 
vaporized  in  dryers  that  are  vented  to  an 
incinerator. 

Eastern  Fine  Paper  operates  two 
coating  lines  that  exhaust  h^tane, 
toluene,  xylene,  ethyl  acetate,  and  MEK. 
The  thermal  incinerator  with  primary 


^  LAER  is  the  level  of  control  applicable  to  new 
sources  in  nonattainment  areas. 


heat  recovery  is  designed  with  an 
overall  capture  efficiency  estimated  to 
be  in  excess  of  99  percent.  The  State  of 
Maine  has  determined  that  this  VOC 
control  represents  “best  practical 
technology.” 

Connecticut  Hard  Rubber  (CHR) 
Industries  in  New  Haven,  Connecticut, 
produces  silicone  rubber  sheets,  silicone 
coated  febrics,  teflon  coated  glass  cloth, 
and  pressure  sensitive  coatings.  All  five 
of  its  coating  lines  are  connected  to  an 
incinerator  ffiat  handles  8,000  cubic  feet 
per  minute  (din)  of  oven  exhaust, 
although  two  of  the  five  coating  lines 
are  operated  off-Une  from  the 
indnerator  when  they  are  coating  with 
non-organic,  water-based  adhesives. 

Heat  recovery  is  used  to  elevate  the  200 
"F  dryer  exhaust  as  high  as  900  "F  using 
a  preheater,  which  recovers  thermal 
energy  fiom  the  hot  indnerator  flue 
gases. 

Thermal  indnerators  are  designed 
and  built  according  to  the  waste  stream 
flow  rate.  James  River-Rocbester,  Inc., 
currently  operates  a  15,000  scfin 
thermal  indnerator  to  control  methanol, 
phenol,  formaldehyde,  and  vinyl 
acetate.  For  more  than  12  years.  Supra 
Cote  Inc.,  of  Rancho  Cucamongo, 
California,  has  operated  a  30,000  scfin 
thermal  incinerator  with  regenerative 
heat  recovery.  Reeco  Regenerative 
Environmental  Equipment  Co.,  Inc., 
designs  regenerative  thermal 
indnerators  such  as  Model  “VF-C* 
ReTherm,  which  handles  9,125  scfin, 
and  Model  "E”  ReTherm,  which 
handles  36,500  scfin. 

The  Air  Pollution  Engineering  Manual 
(AP-40)  discusses  successful  partial  and 
complete  enclosiue  of  roll  coaters  for 
desirable  local  ventilation.  Also 
incorporated  in  the  text  is  a  full 
explanation  of  spray  booth 'designs, 
relevant  to  Allsteel’s  equipment 
confi^rations. 

USl^A  considers  81  percent  overall 
control  to  be  a  reasonable  level  of  add¬ 
on  control  for  coating  sources.  This  is 
the  level  of  control  required  when 
compliance  with  $  52.741(u),  which 
covers  miscellaneous  fabricaled  product 
manufactming  processes,  is  to  be 
achieved  by  an  add-on  control  device 
(such  as  an  indnerator).  The  feasibility 
of  81  percent  control  is  discussed  in 
more  detail  in  the  Allsteel  RACT 
Analysis. 

As  noted  earlier.  Allsteel  claims  that 
the  installation  of  indnerators  is  not 
technically  feasible  duo  to  space 
limitations  (for  interior  installation)  and 
weight  (for  roof  installation).  The 
following  paragraphs  address  these  two 
claims. 

Allsteel  has  vigorously  maintained 
that  there  is  insuffident  space  to  install 
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an  intraior  incinerator,  claiming  that  the 
available  clearance  is  only  about  four 
feet.  However,  the  lEPA  has  determined 
there  is  sufficient  room  to  install  a  6* 
foot  high,  2,800  schn  incinerator  and 
still  have  8  feet  of  clearance,  based  upon 
Allsteel’s  diagram  showing  a  14*foot 
ceiling  height. 

Allsteel  asserts  that  incinerators 
weigh  too  much  to  rest  on  the  roof, 
citing  weights  of  25,000  to  30,000 
pounds  to  control  the  No.  2  oven  only. 
Allsteel  identified  Enders  Process 
Equipment  as  the  source  of  this 
information.  USEPA  contacted  Enders 
Process  Equipment  and  was  informed 
that  a  1,000  cim  incinerator  would 
wei^  about  1,500  poimds  and  could 
easily  be  installed  on  the  roof.  Enders 
has  recently  quoted  a  3,000  scfm 
incinerator  without  heat  recovery  that 
would  fit  on  a  roof  and  weigh  between 
3,500  and  4,000  pounds. 

Allsteel  also  notes  other  difficulties 
(need  for  an  enclosure  on  the 
incinerator,  maintenance  access 
problems,  lighting  problems,  rerouting 
of  ducts,  more  fi^uent  replacement  of 
the  incinerator’s  interior  insulation) 
associated  with  the  interior  installation 
of  incinerators.  While  these  other 
difficulties  raised  by  Allsteel  would 
need  to  be  considered  when  designing 
and  installing  add-on  controls,  there  is 
no  evidence  that  indicates  that  they 
make  the  application  of  such  controls 
technically  or  economically  infeasible. 
Allsteel  indicates  that  these  difficulties 
would  involve  huge  additional  costs, 
but  has  not  quantified  the  extent  of 
these  costs.  USEPA,  in  costing  the  most 
conservative  installation  (an  exterior 
incinerator  500  feet  horn  the  ovens)  has 
concluded  that  thermal  incineration  for 
the  six  largest  VOC  sources  found  in  the 
top  line  operation  is  technically  and 
economically  feasible. 

in.  Summary  and  Conclusions 

The  USEPA  considers  3.5  lbs  V(X7 
gallon  and  81  percent  overall  control  to 
be  reasonable  control  requirements 
(RACT  would  only  require  compliance 
with  3.5  lbs  VOC/gallon  or  81  percent 
control)  for  major  non-CTG  coating 
sources.  Allsteel  contends  that  neither 
of  these  requirements  are  appropriate 
for  its  processes.  Instead,  Allsteel  claims 
that  RACT  for  its  processes  are  emission 
limits  of  5.2  lbs  VOC/gallon  for  spray 
applications  and  5.55  lbs  VOC/gallon 
for  rollcoating  applications. 

To  support  its  contentions.  Allsteel 
presented  information  on: 

(1)  Its  efforts  to  find  alternative 
adhesives  (VOM-based  adhesives  with 
lower  VOM  content,  water-based 
adhesives,  and  exempt  compound-based 


adhesives)  that  comply  with  the  3.5  lbs 
VOC/gallon  requirement,  and 

(2)  The  costs  of  using  add-on  controls. 
Allsteel  claims  that,  to  date,  none  of  its 
efforts  to  find  a  complying  adhesive 
have  been  successful  and  that  the  costs 
of  add-on  controls  for  controlling 
emissions  from  the  application  of 
adhesives  in  its  chair  packaging  and  top 
line  operations  are  beyond  those 
required  imder  RACT  (i.e.,  the  cost- 
effectiveness  of  controls  exceeds  those 
generally  associated  with  RACT).  In 
addition.  Allsteel  identified  a  number  of 
technical  issues  associated  with  the 
feasibility  of  installing  add-on  controls 
within  and  on  its  buildings. 

The  USEPA  has  evaluated  these 
claims.  For  complying  adhesives, 

USEPA  examined  closely  the 
information  submitted  by  Allsteel,  and 
contacted  adhesive  manufacturers  and 
the  SCAQMD.  For  add-on  controls, 
USEPA  conducted  its  own  cost 
estimates  of  using  incinerators  to 
control  the  emissions.  These  costs  were 
compared  to  cost  estimates  in  CTG 
documents  that  identify  RACT  for  other 
appropriate  source  categories  and  with 
cost  guidelines  established  by  the  IPCB. 
The  feasibility  of  incineration  at  Allsteel 
was  investigated  further  by  examining 
the  use  of  incineration  systems  for 
control  of  gas  streams  with  similar 
characteristics  to  those  at  Allsteel. 

Based  on  these  analyses,  the  USEPA 
has  determined  that  compliance  with  an 
emission  limit  of  either  3.5  lbs  VOC/ 
gallon  or  81  percent  control  represents 
RACT  for  Allsteel’s  adhesive  operations. 
This  finding  is  based  on  the  following: 

A.  Availability  of  Complying  Adhesives 

(1)  3.5  Ibs/gallon  is  a  reasonable 
general  coating  limit. 

(2)  Rule  1168  of  the  SCAQMD 
requires  2.1  lbs  VOC/gallon  for  sources 
similar  to  Allsteel’s.  This  limit  has  been 
in  effect  since  January  1, 1991. 

(3)  Other  potentially  feasible 
adhesives  that  have  VOC  contents  of 
less  than  3.5  lbs  VOC/gallon  are 
available. 

(4)  By  all  indications,  a  major 
competitor,  Steelcase,  is  making  similar 
products  without  exceeding  3.5  lbs 
VOC/gallon. 

Further,  Allsteel  has  failed  to 
document  that  3.5  lbs  VOC/gallon  is  not 
RACT  for  its  adhesive  operations. 

Specifically,  Allsteel  failed  to: 

(1)  Examine  the  availability  of 
complying  (or  lower  VOC)  coatings  used 
by  comparable  companies. 

(2)  Contact  trade  associations  to 
determine  if  they  know  of  complying 
coatings  or  other  controls. 


(3)  Review  trade  publications 
containing  information  concerning 
complying  coatings  or  other  ccoitrols. 

(4)  Place  advertisements  in  leading 
paint  and  coating  trade  journals  and 
describe  the  application  and  product 
specifications  for  low  solvent  adhesives 
which  they  are  seeking. 

Althou^  it  is  not  necessary  for  all  of 
the  actions  in  Appendix  A  of  the  Easco 
notice  to  be  taken  for  a  source  to 
demonstrate  the  unavailability  of 
complying  low  solvent  coatings,  the 
failure  of  Allsteel  to  have  performed  the 
above  actions  adversely  bears  upon  the 
adequacy  of  its  search  for  complying 
coatings. 

In  addition.  Allsteel  did  not  provide 
justification  for  the  performance 
specifications  to  which  it  judged  the 
performance  of  the  water-based 
coatings.  When  complying  coatings  fail 
performance  specifications  it  is  the 
company’s  burden  to  show  that  these 
performance  specifications  are 
reasonable  and  necessary  due  to  the 
nature  of  the  product.  However,  Allsteel 
has  not  made  such  a  showing.  There  is 
no  evidence  presented  that  indicates  the 
performance  specifications  are 
equivalent  or  even  near  industry  norms. 
Nor  did  Allsteel  revise  its  test 
procedures  to  accommodate  water-based 
adhesives.  Using  production  procedures 
designed  for  the  application  of  solvent- 
based  adhesives  to  test  water-based 
adhesives  has  not  been  shown  to  be 
appropriate.  Finally,  Allsteel’s  failure  to 
document  that  it  has  conducted  a 
comprehensive  adhesive  identification 
and  evaluation  program  is  further 
revealed  by  Allsteel’s  apparent  failure  to 
evaluate  a  number  of  complying 
adhesives  identified  in  the  Allsteel 
RACT  analysis. 

B.  Add-On  Controls 

USEPA  has  determined  that  81 
percent  reduction  via  add-on  control 
technology  is  both  technically  and 
economically  feasible  for  the  top  line 
operation  (for  emission  points  1,  2, 10, 
11, 12,  and  13)  at  Allsteel’s  facility. 
Incineration  of  the  top  line  operation 
emissions  constitutes  RACT  because: 

(1)  The  dollars/ton  of  control  using 
incineration  is  within  the  range  of 
values  represented  in  the  CTGs  that  are 
most  appropriate  for  comparison  with 
Allsteel’s  adhesive  operations. 

(2)  The  dollars/ton  of  control  is 
within  the  range  of  values  cited  in  the 
economic  impact  study  for  IPCB’s 
generic  rule. 

(3)  Incineration  of  gas  streams  with 
emission  characteristics  similar  to  those 
at  Allsteel  has  been  documented  in 
CTGs  and  in  actual  use. 
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USEPA  rejects  Allsteel’s  claims  that 
incinerator  installation  is  technically 
infeasible  for  its  top  line  operation. 
USEPA  has  determined  that  exterior 
installation  is  feasible  for  the  top  line 
operation  when  controlling  emissions 
(^m  emission  points  1,  2, 10, 11, 12, 
and  13)  in  a  sin^e  incinerator. 

Finally,  USEPA  agrees  with  Allsteel 
that  add-on  controls  do  not  represent 
RACT  for  its  chair  packaging  operation. 

Therefore,  USEPA  is  proposing  that 
Allsteel’s  adhesive  operations  be  subject 
to  the  3.5  Ibs/gal  or  81  percent  control 
requirement  in  40  CFR  52.741(u),  which 
covers  miscellaneous  fabricated  product 
manufacturing  processes. 

Compliance  with  40  CFR  52.741(u)  is 
required  one  year  firom  the  date  this 
action  becomes  final. 

IV.  SIP  Revision  Proposed  by  Illinois 
for  Allsteel 

On  April  11, 1989,  Illinois  submitted 
a  proposed  re>dsion  to  the  Illinois  SIP. 
This  revision  consists  of  an  adjusted 
RACT  Standard  for  Allsteel,  docketed  as 
AS — 88—3  by  the  IPCB. 

On  Febru^  23, 1989,  the  IPCB 
adopted  a  Final  Opinion  and  Order  for 
this  proceeding.  This  IPCB  Order 
prohibits  Allsteel  from  using  adhesives 
which  exceed  5.20  pounds  per  gallon 
(Ib/gal)  of  VOM  for  adhesives  which  are 
applied  as  a  spray  and  5.55  Ib/gal  of 
VOM  for  adhesives  which  are  applied 
by  rollcoating. 

USEPA  is  proposing  to  disapprove 
this  SIP  revision  request  because  it  does 
not  constitute  RACT.  The  reasons  are 
contained  in  the  prior  sections  of  this 
notice  dealing  with  the  reconsideration 
of  Federal  Rule  40  CFR  52.741(u),  titled 
"Miscellaneous  fabricated  product 
manufacturing  processes,"  as  it  applies 
to  Allsteel’s  adhesive  application  lines. 

Public  comment  is  solicited  on 
USEPA’s  proposed  rulemaking  actions 
discussed  above.  Public  comments 
received  by  the  date  shown  above  will 
be  considered  in  the  development  of 
USEPA’s  final  rule. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (See  46  FR  8709).  No  new 
requirements  are  imposed  and  only  a 
sinele  entity  is  involved,  Allsteel,  Inc. 

Under  Executive  Order  12291,  today’s 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 

Erotection,  Hydrocarbons,  Incorporation 
y  reference.  Intergovernmental 
relations.  Ozone. 

Authority:  42  U.S.C  7401-7671q. 


Dated:  April  26. 1993. 

Carol  M.  Brownor. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40.  part  52.  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.741  is  amended  by 
revising  paragraphs  (u)(3).  (u)(4).  (z) 
introductory  text  and  (z)(l)  to  read  as 
follows: 

§  52.741  Control  strategy:  Ozone  control 
measures  for  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will  Counties. 
***** 

(u)*  *  * 

(3)  Control  Requirements.  Every 
owner  or  operator  of  an  emission  source 
subject  to  paragraph  (u)  of  this  section 
shall  comply  with  the  requirements  of 
paragraph  (u)(3)(i),  (ii),  (iii),  or  (iv)  of 
this  section: 

(i)  Emission  capture  and  control 
techniques  which  achieve  an  overall 
reduction  in  uncontrolled  VOM 
emissions  of  at  least  81  percent;  or 

(ii)  For  coating  lines,  the  daily- 
weighted  average  VOM  content  shall  not 
exceed  0.42  kg  VOM/1  (3.5  lbs  VOM/gal) 
of  coating  as  applied  (minus  water  and 
any  compoimds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
during  any  day.  Owners  and  operators 
complying  with  this  paragraph  are  not 
required  to  comply  with  §215.301  of  35 
Ill.  Adm.  Code  215  (incorporated  by 
reference  as  specified  in  40  CFR  52.742); 
or 

(iii)  An  alternative  control  plan  which 
has  been  approved  by  the  Administrator 
as  a  SIP  or  HP  revision;  or 

(iv)  The  control  measure  specified  in 
the  second  sentence  of  this  paragraph 
(that  is.  (u)(3)(iv))  is  only  applicable  to 
Allsteel,  Incorporated’s  adhesive  top 
lines  at  its  metal  furniture 
manufacturing  operations  in  Kane 
County,  Illinois.  Emission  capture  and 
control  techniques  which  achieve  an 
overall  reduction  in  uncontrolled  VOM 
emissions  of  at  least  81  percent  from  top 
line  emission  points  1,  2. 10, 11, 12,  and 
13. 

(4)  Compliance  Schedule.  Every 
owner  or  operator  of  an  emission  source 
subject  to  the  control  requirements  of 
paragraph  (u)  of  this  section  shall 


comply  with  the  requirements  of 
paragraph  (u)  of  this  section  on  and  after 
July  1, 1991,  unless  an  alternative 
compliance  schedule  is  specified. 
Compliance  with  40  CFR  52.741(u)(3)  is 
required  one  year  fix>m  the  date  of  final 
action  on  reconsideration  for  Allsteel. 
Incorporated’s  adhesive  lines  at  its 
metal  furniture  manufacturing 
operations  in  Kane  County,  Illinois. 
***** 

(z)  Rules  Stayed.  Not  withstanding 
any  other  provision  of  this  subpart,  the 
efiectiveness  of  the  following  rules  is 
stayed  as  indicated  below. 

(1)  The  following  rules  are  stayed 
frnm  July  1, 1991,  until  USEPA 
completes  its  reconsideration  as 
indicated:  (i)  40  CFR  52.741(e)(l)(i)(M) 
(2).  and  (3).  and  40  CFR  52.741(e)(5);  (ii) 
40  CFR  52.741  (u)  and  (v),  including  40 
CFR  52.741  (u)(4)  and  (v)(4)  only  as 
applied  to  Viskase  Corporation’s 
cellulose  food  casing  manufacturing 
facility  in  Bedford  Park,  Illinois;  and 
(iii)  40  CFR  52.741(u),  including  40  CFR 
52.741(u)(4),  only  as  applied  to  Allsteel, 
Incorporated’s  adhesive  lines  at  its 
metal  furniture  manufacturing 
operations  in  Kane  County,  Illinois. 
When  USEPA  concludes  its 
reconsideration,  it  will  publish  its 
decision  and  any  actions  required  to 
effectuate  that  decision  in  the  Federal 
Register. 

***** 
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40  CFR  Part  55 
IFRL-4667-71 

Outer  Continental  Shelf  Air 
Regulationa 

AGENCY:  Environmental  Protection 
Agency  ("EPA”). 

ACTION:  Notice  of  proposed  rulemaking 
("NPR”);  consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS”)  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states’  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA”),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act”),  the  Clean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulation  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  San  Luis 
Obispo  County  Air  Pollution  Control 
District  (San  Luis  ObispaCounty 
APCD),  the  Santa  Barbara  Coimty  Air 
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Pollution  Control  District  (Santa  Barbara 
County  AI*CD),  and  the  Ventura  County 
Air  Pollution  Control  District  (Ventura 
County  APCD)  are  the  designated  COAs. 
The  bCS  requirements  for  the  above 
Districts  contained  in  the  Technical 
Support  Document  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  listed  in  an 
appendix  to  the  OCS  air  reg\ilation. 
Proposed  changes  to  the  existing 
requirements  are  discussed  below. 

DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
July  19, 1993. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5),  Attn:  Docket  No.  A-93- 
16,  Environmental  Protection  Agency, 
Air  and  Toxics  Division,  Region  9.  75 
Hawthorne  St.,  San  Francisco,  CA 
94105.  Docket:  Supporting  information 
used  in  developing  the  proposed  notice 
and  copies  of  the  documents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16. 
This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
diuing  regular  business  hours  at  the 
following  locations: 

EPA  Air  Docket  (A-5),  Attn:  Docket  No. 
A-93-16,  Environmental  Protection 
Agency,  Air  and  Toxics  Division, 
Region  9,  75  Hawthorne  St.,  San 
Francisco,  CA  94105. 

EPA  Air  Do^et  (LE-131),  Attn:  Air 
Docket  No.  A-93-16,  ^vironmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  room  M- 
1500. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  and  Toxics 
Division  (A-5-3),  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  4, 1992,  EPA 
promui^ad  40  CTO  part  55,*  which 
established  requirements  to  control  air 
pollution  from  OCS  soxirces  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  widi  the  provisions  of  part  C  of 
title  I  of  the  Act  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 


'  Tha  tMdar  may  ralw  to  6ie  Notice  of  Proposed 
Rulemaking.  Dacember  S.  1091  (56  FR  63774),  and 
the  peaamUe  to  the  final  rule  promulgated 
September  4, 1992  (57  FR  40792)  for  further 
background  mid  infonnadon  on  the  OCS 
regulations 


Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state’s  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  CX3S  rule, 
consistency  reviews  will  occur:  (1)  At 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  (NOI)  under  §  55.4;  and 
(3)  when  a  state  or  local  agency  submits 
a  rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 

This  NPR  is  being  promulgated  in 
response  to  the  submittal  of  rules  by 
three  local  air  pollution  control 
agencies.  Public  comments  received  in 
writing  within  30  days  of  publication  of 
this  notice  will  be  considered  by  EPA 
before  promulgation  of  the  final  updated 
rule.  EPA  may  choose  in  the  future, 
however,  to  promulgate  updates  using 
direct-final  rulemaking,  to  speed  up  the 
incorporation  of  state  and  local  agency 
reflations  into  40  CFR  part  55. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  fr'om  (XIS  sources  located 
within  25  miles  of  states’  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  ffiis 
statutory  mandate,  EPA  must 
incorporate  applic^le  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA’s  flexibility  in  deciding 
which  reqmrements  will  be 
incorporated  into  part  55  and  prevents 
EPA  frum  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA’s  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  pent  of  &e 
SIP.  Inclusion  in  the  (X^  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 
In  updating  40  (3FR  part  55,  EPA 
reviewed  the  state  and  local  rules 
submitted  for  inclusion  in  part  55  to 
ensiu^  that  they  are  rationally  related  to 
the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act.  that  they  are 
not  designed  expressly  to  prevent 


exploration  and  development  of  the 
(X)S  and  that  they  are  applicable  to  CXIS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(o).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules.^ 

After  review  of  the  rules  submitted  by 
San  Luis  Obispo  Coimty  APCD  against 
the  criteria  set  forth  above  and  in  40 
CFR  part  55,  EPA  is  proposing  to  make 
the  following  rules  applicable  to  (X)S 
sources  for  which  San  Luis  Obispo 
(bounty  APCD  is  designated  as  the  COA. 
None  of  the  existing  (X3S  requirements 
were  deleted.  Included  is  a  revision  to 
a  rule  that  already  applies  to  (XIS 
sources  and  a  rule  submitted  by  the 
District  to  be  added: 

Rule  302  Schedule  of  Fees  (Adopted  09/15/ 
92) 

Rule  417  (Control  of  Fugitive  Emissions  of 
Volatile  Organic  Compounds  (Adopted 
02/09/93) 

After  review  of  the  rules  submitted  by 
Santa  Barbara  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rule  applicable  to  (XUS 
sources  for  which  Santa  Barbara  County 
APCD  is  designated  as  the  COA.  None 
of  the  existing  CX;S  requirements  were 
deleted.  The  following  rule  was 
submitted  by  the  District  to  be  added: 

Rule  330  Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products  (Adopted  11/ 
13/90) 

After  review  of  the  rules  submitted  by 
Ventura  Coimty  APCD  against  the 
cxiteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  (XIS 
sources  for  which  Ventura  County 
APCD  is  designated  as  the  COA.  None 
of  the  existing  OLIS  requirements  were 
deleted.  Included  are  revisions  to  rules 
that  already  apply  to  OCS  sources  and 
rules  submitt^  by  the  District  to  be 
added: 

Rule  2  Definitions  (Adopted  12/15/92) 

Rule  24  Source  Recordkeeping,  Reporting 
and  Emission  Statements  (Adopted  9/15/ 
92)  (completely  revised  and  renamed)  , 
Rule  42  Permit  Fees  (Adopted  12/22/92) 

Rule  74.12  Surfece  (Hoating  of  Metal  Parts 
and  Products  (Adopted  11/17/92) 

Rule  74.2  Architectural  Coatings  (Adopted 
8/11/92) 

'The  following  rules  were  submitted 
by  Ventura  County  APCD,  but  are  not 
proposed  for  inclusion  in  the  above 


^  Upon  delegation  the  onshore  area  vnll  use  its 
administrative  and  procedural  rules  as  onshore.  In 
those  instances  where  EPA  does  not  delegate 
authority  to  implement  and  enforce  part  55.  EPA 
will  use  its  own  administrative  and  procedural 
requirements  to  implement  die  substantive 
requirements.  40  CFR  55.14(c)(4l. 
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document  because  they  are 
administrative  and  procedural: 

Rule  26.5  New  Source  Review — Community 
Bank  (Adopted  12/22/92) 

Rule  26.7  New  Source  Review — 

Notification  (Adopted  12/22/92 
Rule  72.1  CXIS  Air  Regulations  (Adopted 
12/22/92) 

Administrative  Requirements 

A.  Executive  Order  12291  (Regulatory 
Impact  Analysis) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

'  B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
“significant  impact  on  a  substantial 
number  of  small  entities.”  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  in  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information  ‘ 
collection  requirements  contained  in  the 
final  OCS  rulemaking  dated  September 
4, 1992  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Nitrogen  oxides. 
Continental  shelf.  Ozone,  Particulate 
matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 


Dated:  June  10, 1993. 

David  P.  Howekamp, 

Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(ii)(E),  (e)(3)(ii)(F),  and  {e)(3)(ii)(H) 
to  read  as  follows: 

§  55.14  Raquiramants  that  apply  to  OCS 
aourcea  located  wHhln  25  milea  of  atataa 
aeaward  boundarlaa,  by  atate. 
***** 

(e)  *  *  * 

(3)*  *  * 

(ii)*  *  * 

(E)  San  Luis  Obispo  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 
***** 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

***** 

4.  Appendix  A  to  part  55  is  proposed 
to  be  amended  by  revising  paragraphs 
(b)(5),  (b)(6),  and  (b)(8)  under  the 
heading,  "California”  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55 — Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 

***** 

California 

***** 

(b)*  •  * 

(5)  The  following  requirements  are 
contained  in  San  Luis  Obispo  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 

Rule  103  Conflicts  Between  District,  State 
and  Federal  Rules  (Adopted  8/6/76) 

Rule  104  Action  in  Areas  of  High 
Concentration  (Adopted  7/5/77) 

Rule  105  Definitions  (Adopted  11/5/91) 
Rule  106  Standard  Conditions  (Adopted  8/ 
6/76) 

Rule  108  Severability  (Adopted  11/13/84) 
Rule  113  Continuous  Emissions 

Monitoring,  except  F.  (Adopted  7/5/77) 
Rule  201  Equipment  not  Requiring  a 

Permit,  except  A.l.b.  (Adopted  11/5/91) 
Rule  202  Permits,  except  A.4.  and  A.8. 
(Adopted  11/5/91) 

Rule  203  Applications,  except  B.  (Adopted 
11/5/91) 


Rule  204  Requirements,  except  B.2.  and  C 
(Adopted  11/5/91) 

Rule  209  Provision  for  Sampling  and 
Testing  Facilities  (Adopted  11/5/91) 

Rule  210  Periodic  Inspection,  Testing  and 
Renewal  of  Permits  to  Operate  (Adopted 
11/5/91) 

Rule  213  Calculations,  except  E.4.  and  F. 
(Adopted  11/5/91) 

Rule  302  Schedule  of  Fees  (Adopted  9/15/ 
92) 

Rule  305  Fees  for  Acid  Deposition  Research 
(Adopted  7/18/89) 

Rule  401  Visible  Emissions  (Adopted  8/6/ 
76) 

Rule  403  Particulate  Matter  Emissions 
(Adopted  8/6/76) 

Rule  404  Sulfur  Compounds  Emission 
Standards,  Limitations  and  Prohibitions 
(Adopted  12/6/76) 

Rule  405  Nitrogen  Oxides  Emission 

Standards,  Limitations  and  Prohibitions 
(Adopted  11/13/84) 

Rule  406  Carbon  Monoxide  Emission 

Standards,  Limitations  and  Prohibitions 
(Adopted  11/14/84) 

Rule  407  Organic  Material  Emission 

Standards,  Limitations  and  Prohibitions 
(Adopted  1/10/89) 

Rule  411  Surface  Coating  of  Metal  Parts  and 
Products  (Adopted  1/10/89) 

Rule  416  Degreasing  Operations  (Adopted 
6/18/79) 

Rule  417  Control  of  Fugitive  Emissions  of 
Volatile  Organic  Compounds  (Adopted 
2/9/93) 

Rule  422  Refinery  Process  Turnarounds 
(Adopted  6/18/79) 

Rule  501  General  Burning  Provisions 
(Adopted  1/10/89) 

Rule  503  Incinerator  Burning,  dxcept  B.l  a. 
(Adopted  2/7/89) 

Rule  601  New  Source  Performance 
Standards  (Adopted  9/4/90) 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  CXDS  Sources: 

Rule  102  Definitions  (Adopted  7/30/91) 
Rule  103  Severability  (Adopted  10/23/78) 
Rule  201  Permits  Required  (Adopted  7/2/ 
79) 

Rule  202  Exemptions  to  Rule  201  (Adopted 
3/10/92) 

Rule  203  T^nsfer  (Adopted  10/23/78) 

Rule  204  Applications  (Adopted  10/23/78) 
Rule  205  Standards  for  Granting 
Applications  (Adopted  7/30/91) 

Rule  206  Gonditional  Approval  of 
Authority  to  Construct  or  Permit  to 
Operate  (Adopted  10/15/91) 

Rule  207  Denial  of  Application  (Adopted 
10/23/78) 

Rule  210  Fees  (Adopted  5/7/91) 

Rule  301  Circumvention  (Adopted  10/23/ 
78) 

Rule  302  Visible  Emissions  (Adopted  10/ 
23/78) 

Rule  304  Particulate  Matter-Northern  Zone 
(Adopted  10/23/78) 

Rule  305  Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 

Rule  306  Dust  and  fiimes-Northem  Zone 
(Adopted  10/23/78) 
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Rule  307  Paiticulate  Matter  Emission 
Weight  Rate-Southern  Zcme  (Adopted 
10/23/78) 

Rule  308  Incinerator  Burning  (Adopted  10/ 
23/78) 

Rule  309  Specific  Contaminants  (Adopted 
10/23/78) 

Rule  310  Odorous  Organic  Sulfides 
(Adopted  10/23/78) 

Rule  311  Sulfur  Content  of  Fuels  (Adopted 
10/23/78) 

Rule  312  0]^n  Fires  (Adopted  10/2/90) 

Rule  317  Cyanic  Solvents  (Adopted  10/23/ 
78) 

Rule  318  Vacuum  Producing  Devices  or 
Systems-Southem  Zone  (Adopted  10/ 
23/78) 

Rule  321  Control  of  Degreasing  Operations 
(Adopted  7/10/90) 

Rule  322  Metal  Surfece  Coating  Thinner 
and  Reducer  (Adopted  10/23/78) 

Rule  323  Architectural  Coatings  (Adopted 
2/20/90) 

Rule  324  Disposal  and  Evaporation  of 
Solvents  (Adopted  10/23/78) 

Rule  325  Storage  of  Petrolexun  and 

Petroleiun  I^oducts  (Adopted  12/10/91) 
Rule  326  Effluent  Oil  Water  Separators 
(Adopted  10/23/78) 

Rule  327  Organic  Liquid  Cargo  Tank  Vessel 
Loading  (Adopted  12/16/85) 

Rule  328  Continuous  Emission  Monitoring 
(Adopted  10/23/78) 

Rule  330  Surface  Coating  of  Miscellaneous 
Metal  Parts  end  Products  (Adopted  11/ 
13/90) 

Rule  331  Fugitive  Emissions  Inspection  and 
Maintenance  (Adopted  12/10/91) 

Rule  332  Petroleum  Refinery  Vacuum 
Producing  Systems.  Wastewater 
Separators  and  Process  Turnarounds 
(Adopted  6/11/79) 

Rule  333  Control  of  Emissions  from 
Reciprocating  Internal  Combustion 
Engines  (12/10/91) 

Rule  342  Control  of  Oxides  of  Nitrogen 
(NOs  from  Boilers,  Steam  Generators  and 
Prooess  Heaters)  (03/10/92) 

Rule  505  Breakdown  Conditions  Sections 
A.,B.l,.  and  D.  only  (Adopted  10/23/78) 
Rule  603  Emergency  Episode  Plans 
(Adopted  6/15/81) . 
***** 

(6)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 

Rule  2  Definitions  (Adopted  12/15/92) 

Rule  5  Effective  Date  (Adopted  5/23/72) 
Rule  6  Severability  (Adopted  11/21/78) 
Rule  7  Zone  Boundaries  (Adopted  6/14/77) 
Rule  10  Permits  Required  (Adopted  7/5/83) 
Rule  11  Application  Contents  (Adopted  8/ 
15/78) 

Rule  12  Statement  by  Application  Preparer 
(Adopted  6/16/87) 

Rule  13.  Statement  by  Applicant  (Adopted 
11/21/78) 

Rule  14  Trial  Tost  Runs  (Adopted  5/23/72) 
Rule  IS  Permit  Issuances  (Adopted  7/5/83) 
Rule  16  Permit  Contents  (Adopted  12/2/80) 
Rule  18  Permit  to  Operate  Application 
(Adqited  8/17/76) 

Rule  19  Posting  of  Permits  (Adopted  5/23/ 
72) 


Rule  20  Transfer  of  Permit  (Adc^ted  5/23/ 
72) 

Rule  21  Expiration  of  Applications  and 
Permits  (Adopted  6/23/81) 

Rule  23  Exemptions  from  Permits  (Adopted 
1/8/91) 

Rule  24  Source  Recordkeeping,  Repeating, 
and  Emission  Statements  (Adopted  09/ 
15/92) 

Rule  26  New  Source  Review  (Adopted  10/ 
22/91) 

Rule  26.1  New  Source  Review — Definitions 
(Adopted  10/22/91) 

Rule  26.2  New  Source  Review — 
Requirements  (Adopted  10/22/91) 

Rule  26.3  New  Source  Review — Exemptions 
(Adopted  10/22/91) 

Rule  26.6  New  Source  Review — 
Calculations  (Adopted  10/22/91) 

Rule  26.8  New  ^urce  Review — ^Permit  To 
Operate  (Adopted  10/22/91) 

Rule  26.10  New  Source  Review — ^PSD 
(Adopted  10/22/91) 

Rule  28  Revocation  of  Permits  (Adopted  7/ 
18/72) 

Rule  29  Conditions  on  Permits  (Adopted 
10/22/91) 

Rule  30  Permit  Renewal  (Adopted  5/30/89) 
Rule  32  Breakdown  Conditions:  Emergency 
Variances,  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 

Appendix  II — ^A  Information  Required  for 
Applications  to  the  Air  Pollution  Control 
District 

Appendix  11 — B  Best  Available  Control 
Technology  (BACT)  Tables 
Rule  42  Permit  Fees  (Adopted  12/22/92) 
Rule  44  Exemption  Evaluation  Fee 
(Adopted  1/8/91) 

Rule  45  Plan  Fees  (Adopted  6/19/90) 

Rule  45.2  Asbestos  Removal  Fees  (Adopted 
8/4/92) 

Rule  50  Opacity  (Adopted  2/20/79) 

Rule  52  Particulate  Matter  Concentration 
(Adopted  5/23/72) 

Rule  53  Particulate  Matter-Process  Weight 
(Adopted  7/18/72) 

Rule  54  Sulfur  Compounds  (Adopted  7/5/ 
83) 

Rule  56  Open  Fires  (Adopted  5/24/88) 

Rule  57  Combustion  Contaminants-Specific 
(Adopted  6/14/77) 

Rule  60  New  Non-Mobile  Equipment-Sulfur 
Dioxide,  Nitrogen  Oxides,  and 
Particulate  Matter  (Adopted  7/8/72) 

Rule  62.7  Asbestos — Demolition  and 
Renovation  (Adopted  6/16/92) 

Rule  63  Separation  and  Combination  of 
Emissions  (Adopted  11/21/78) 

Rule  64  Sulfur  Content  of  Fuels  (Adopted 
7/5/83) 

Rule  66  Organic  Solvents  (Adopted  11/24/ 
87) 

Rule  67  Vacuum  Producing  Devices 
(Adopted  7/5/83) 

Rule  68  Carbon  Monoxide  (Adopted  6/14/ 
77) 

Rule  71  Crude  Oil  and  Reactive  Organic 
Compound  Liquids  (Adopted  9/11/90) 
Rule  71.1  Crude  Oil  Production  and 
Separation  (Adopted  6/16/92) 

Rule  71.2  Storage  of  Reactive  Organic 
Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3  Transfer  of  Reactive  Organic 
Compound  Liquids  (Adopted  6/16/92) 


Rule  71.4  Petroleum  Sumps,  Pits,  Ponds, 
and  Well  Cellars  (Adopted  6/16/92) 

Rule  72  New  Source  Performance  Standards 
(NSPS)  (Adopted  6/19/90)  . 

Rule  74  Specific  Source  Standards 
(Adopted  7/6/76) 

Rule  74.1  Abrasive  Blasting  (Adopted  11/ 
12/91) 

Rule  74.12  Surface  Coating  of  Metal  Parts 
and  Products  (Adopted  11/17/92) 

Rule  74.2  Architectural  Coatings  (Adopted 
08/11/92) 

Rule  74.6  Surface  Cleaning  and  Degreasing 
(Adopted  5/8/90) 

Rule  74.6.1  Cold  Cleaning  Operations 
(Adopted  9/12/89) 

Rule  74.6.2  Batch  Loaded  Vapor  Degreasing 
Operations  (Adopted  9/12/89) 

Rule  74.7  Fugitive  Emissions  of  Reactive 
Organic  Compoimds  at  Petroleum 
Refineries  and  Chemical  Plants  (Adopted 
1/10/89) 

Rule  74.8  Refinery  Vacuum  Producing 
Systems,  Waste-water  Separators  and 
Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9  Stationary  Internal  Combustion 
Engines  (Adopted  9/5/89) 

Rule  74.10  Components  at  Crude  Oil 
Production  Facilities  and  Natural  Gas 
Production  and  Processing  Facilities 
(Adopted  6/16/92) 

Rule  74.11  Natural  Gas-Fired  Residential 
Water  Heaters — Control  of  NO,  (Adopted 
4/9/85) 

Rule  74.12  Surface  Coating  of  Metal  Parts 
and  Products  (Adopted  5/16/89) 

Rule  74.15  Boilers,  Steam  Generators  and 
Process  Heaters  (Adopted  3/28/89) 

Rule  74.16  Oil  Field  Drilling  Operations 
(Adopted  1/8/91) 

Rule  75  Circumvention  (Adopted  11/27/78) 
Appendix  IV — A  Soap  Bubble  Tests 
Rule  100  Analytical  Methods  (Adopted  7/ 
18/72) 

Rule  101  Sampling  and  Testing  Facilities 
(Adopted  5/23/72) 

Rule  102  Source  Tests  (Adopted  11/21/78) 
Rule  103  Stack  Monitoring  (Adopted  6/4/ 
91) 

Rule  154  Stage  1  Episode  Actions  (Adopted 
9/17/91) 

Rule  155  Stage  2  Episode  Actions  (Adopted 
9/17/91) 

Rule  156  Stage  3  Episode  Actions  (Adopted 
9/17/91) 

Rule  158  Source  Abatement  Plans  (Adopted 
9/17/91) 

Rule  159  Traffic  Abatement  Procedures 
(Adopted  9/17/91) 

***** 

(FR  Doc.  93-14314  Filed  6-17-93;  8:45  am) 
BILUNQ  CODE  656(HS0-P 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


33593 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  207 

[FRA  Docket  No.  RPO-1 ;  Notice  No.  1] 

RIN  2130-AA69 
Railroad  Police  Officers 

AGENCY;  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  FRA  pro]>oses  to  implement 
section  1704  of  the  Crime  Control  Act  of 
1990.  Section  1704  authorizes  a  railroad 
employee  who  is  commissioned  as  a 
railroad  police  officer  by  any  state  to 
enforce,  in  accordance  with  DOT 
regulations,  the  laws  of  any  state  in 
which  the  railroad  police  officer’s 
employer  owns  property  for  the  purpose 
of  protecting  railroad  property, 
personnel,  passengers,  and  cargo. 

DATES:  Written  comments  must  be 
received  no  later  than  July  30, 1993. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incxurring  additional  expense  or 
delay. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Docket  Clerk,  Office 
of  Chief  Counsel,  FRA,  Nassif  Building, 
40i/  Seventh  Street,  SW.,  Washington, 

DC  20590.  Persons  who  want  to  1^ 
notified  that  FRA  has  received  their 
written  comments  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
write  or  type  the  date  the  comment  was 
received  on  the  postcard  and  return  the 
card  to  the  addressee.  Written 
comments  will  be  available  for 
examination  during  regular  business 
hours  in  room  8201  of  the  Nassif 
Building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gareth  W.  Rosenau,  Office  of  Chief 
Counsel,  FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (202-366-9416). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  1855,  railroads  have  employed 
railroad  police  officers  to  protect 
railroad  property,  personnel, 
passengers,  and  cargo.  Today,  there  are 
approximately  3,000  railroad  police 
officers  throughout  the  United  States, 
the  majority  of  whom  are  commissioned 
by  a  state  to  perform  the  duties  of  a 
peace  officer.  Each  state  has  its  own  set 
of  rules  governing  railroad  police  officer 
conduct.  Currently,  railroad  police 


officers  may  not  enforce  the  laws  of  any 
state  where  they  are  not  conunissioned. 

Railroad  police  officers  provide 
protection  against  vandalism, 
trespassing,  railroad  property  and  cargo 
theft,  sabotage,  terrorism,  and  burglaries 
of  company  property.  They  also  respond 
to  emergencies  involving  fires, 
derailments,  and  railroad  accidents  and 
incidents.  They  are  armed  and 
authorized  to  make  apprehensions  and 
arrests.  Their  power  to  enforce  laws  is 
generally  limited  to  the  perimeters  of 
the  employing  railroad’s  property. 
However,  some  states  allow  railroad 
police  officers  to  pursue  suspects  off 
railroad  property  after  witnessing  a 
crime  on  railroad  property. 

Railroad  police  officers  sometimes 
travel  with  cargo  from  the  place  of 
origin  to  final  destination,  even  if  this 
involves  accompanying  a  train  into 
states  where  the  officers  are  not 
commissioned.  A  railroad  generally  has 
commissioned  railroad  police  officers  in 
each  state  where  it  conducts  business 
and  owns  property;  however,  these 
commissioned  railroad  police  officers 
may  at  times  be  unavailable  when  an 
accident  or  incident  occurs.  Under  these 
circumstances,  railroad  police  officers 
who  are  not  commissioned  in  that  state 
must  resort  to  a  citizen’s  arrest  or  wait 
until  a  commissioned  railroad  police 
officer  or  a  state  police  officer  arrives. 
Property  damage  or  personal  injuries 
may  occur  during  the  interim. 

On  October  27, 1990,  Congress 
addressed  these  concerns  by  enacting 
section  1704  of  the  Crime  Control  Act  of 
1990,  Public  Law  101-647  (45  U.S.C. 
446)  which  provides: 

A  railroad  police  officer  who  is 
employed  by  a  rail  carrier  and  certified 
or  commissioned  as  a  police  officer 
under  the  laws  of  any  State  shall,  in 
accordance  with  regulations  issued  by 
the  Secretary  of  TrMsportation,  be 
authorized  to  enforce  the  laws  of  any 
jurisdiction  in  which  the  rail  carrier 
owns  property,  for  the  purpose  of 
protecting - 

(1)  the  employees,  passengers,  or 
patrons  of  the  rail  carrier, 

(2)  the  property,  equipment,  and 
facilities  owned,  leased,  operated,  or 
maintained  by  the  rail  carrier; 

(3)  property  moving  in  interstate  or 
foreign  commerce  in  the  possession  of 
the  rail  carrier;  and 

(4)  personnel,  equipment,  and 
materials  moving  via  railroad  that  are 
vital  to  the  national  defense,  to  the 
extent  of  the  authority  of  a  police  officer 
properly  certified  or  commissioned 
under  the  laws  of  that  jurisdiction. 

In  response,  the  Secretary  has  delegated 
authority  to  the  Federal  Railroad 


Administrator  to  promulgate 
appropriate  regulations. 

Because  the  powers  of  police  officers 
may  vary  somewhat  from  state  to  state, 
there  may  exist  a  need  for  a  railroad 
police  officer  to  receive  training  in  the 
laws  of  each  state  where  he  is 
authorized  to  operate.  FRA  invites 
comments  on  officer  training, 
particularly  on  whether  this  rule  should 
address  means  for  assuring  appropriate 
officer  knowledge  through  state-to-state 
agreements  or  other  means  of  setting 
training  standards  acceptable  to  the 
coordinating  states.  FRA  notes  that 
training  requirements  tantamount  to  a 
state’s  full  commissioning  process 
would  appear  to  frustrate  Congress’ 
intent,  i.e.,  that  railroad  police  ofiicers 
not  have  to  be  commissioned  in  each 
state  in  which  they  work. 

The  extent  of  authority  granted  to 
railroad  police  officers  also  varies  from 
state  to  state.  Some  states  limit  their 
jurisdiction  to  railroad  property;  other 
states  have  no  such  resections.  Because 
FRA  seeks  to  ensure  some  unifc^mity  of 
authority  among  the  states,  this 
proposed  rule  limits  the  jurisdiction  of 
a  railroad  police  officer  to  property 
owned  by  the  officer’s  employing 
railroad,  except  in  those  states  where 
officers  are  allowed  to  operate  off 
railroad  property  In  cases  of  hot  pursuit. 
FRA  invites  comment  on  whether  these 
proposed  regulations  should  pre-empt 
any  other  state  limitations  on  authority 
or  whether  they  should  include  other 
conditicms  on  railroad  police  officers’ 
authority. 

II.  Regulatory  Impact 

These  proposed  regulations  have  been 
evaluated  in  accordance  with  existing 
regulatory  policies  and  are  considered 
to  be  non-major  imder  Executive  Order 
12291.  The  proposed  rules  are 
considered  significant  under  section 
5(a)(2)(f)  of  DOT’S  Regulatory  Policies 
and  Procedures  ("the  Procedures’’)(44 
FR  11034;  February  26, 1979)  because 
they  implement  a  substantial  regulatory 
program  or  change  in  policy. 

In  accordance  with  section  10(a)  of 
the  Procedures,  FRA  has  determined 
that  a  draft  Regulatory  Analysis  is  not 
required  because  the  proposed 
regulations  do  not  meet  any  of  the 
criteria  mandating  the  preparation  of 
such  an  analysis.  In  accordance  with 
section  10(e).  FRA  has  prepared  a  draft 
Regulatory  Evaluation  which  includes  a 
brief  analysis  of  the  economic 
consequences  of  the  proposed 
regulation  and  analysis  of  its  anticipated 
benefits  and  impacts.  Copies  of  the 
evaluation  are  contained  in  the  docket 
for  this  proceeding. 
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Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations.  FRA 
specifically  requests  comments  on  the 
impact  of  this  rule  on  small  entities. 

Paperwork  Reduction  Act 

This  notice  of  proposed  rulemaking 
contains  information  collection 
requirements.  These  requirements  are 
being  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  xmder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

FRA  has  endeavored  to  keep  the 
burden  associated  with  this  rule  as 
simple  and  minimal  as  possible.  The 
only  section  that  contains  information 
collection  requirements  is  section  207.4, 
which  requires  notice  to  state  officials  of 
each  railroad  police  officer  commission. 
The  estimated  time  to  fulfill  the 
requirement  is  15  minutes  for  each 
officer.  This  estimate  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  or 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Environmental  Impact 

As  required  by  the  National 
Environmental  Policy  Act  and  related 
directives,  FRA  has  evaluated  this 
proposed  regulation  in  accordance  with 
FRA  procedures  for  ensvuing  full 
consideration  of  the  potential 
environmental  impacts  of  FRA’s  actions. 
This  notice  meets  the  criteria  that 
establish  this  as  a  non-major  action  for 
environmental  purposes. 

Federalism  Implications 

FRA  certifies  that  this  action  has  been 
analyzed  in  accordance  with  the 
principles,  criteria  and  requirements 
contained  in  Executive  Order  12612  and 
accords  with  the  policies  set  forth 
therein.  This  rulemaking  implements  a 
general  statutory  mandate  from 
Congress  that  provides  the  Secretary, 
acting  through  FRA,  some  discretion  in 
formulating  the  statute’s  implementing 
regulations.  Therefore,  in  accordance 
with  Executive  Order  12612,  FRA  has 
prepared  a  Federalism  Assessment, 
which  includes  a  brief  analysis  of  the 
consequences  of  the  proposed 
regulation  upon  the  states’  perogatives 
in  commissioning  railroad  police 
officers.  Copies  of  the  evaluation  are 
contained  in  the  docket  for  this 
proceeding. 


List  of  Subjects  in  49  CFR  Part  207 

Investigations,  Penalties,  Railroad 
safety.  Railroads. 

in.  The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  title  49  of  the  Code 
of  Federal  Regulations  by  adding  new 
part  207  to  read  as  follows: 

PART  207— RAILROAD  POUCE 
OFFICERS 

Sec. 

207.1  Application 

207.2  Definitions 

207.3  Designation  and  Commissioning 

207.4  Notice  to  State  Officials 

207.5  Authority  in  States  Where  Officer  Not 
Commissioned 

Authority:  49  U.S.C.  §  322;  Section  1704  of 
Pub.  L.  101-647;  49  CFR  §  1.49(ffi. 

§207.1  Application. 

This  part  applies  to  all  railroads. 

§207.2  Definitions. 

As  used  in  this  part: 

(a)  Railroad  police  officer  means  a 
peace  officer  who  is  employed  by  a 
railroad  and  commissioned  in  his  or  her 
state  of  legal  residence  or  state  of 
primary  employment  to  enforce  state 
laws  for  the  protection  of  railroad 
property,  personnel,  passengers,  and/or 
cargo. 

(b)  Commissioned  means  that  a  state 
official  has  certified,  commissioned,  or 
otherwise  designated  a  railroad 
employee  as  qualified  under  the 
licensing  requirements  of  that  state  to 
act  as  a  railroad  police  officer  in  that 
state. 

(c)  Property  means  rights-of-way, 
easements,  appurtenant  property, 
equipment,  cargo,  facilities,  and 
buildings  and  other  structures  owned, 
leased,  operated,  maintained,  or 
transported  by  a  railroad. 

§207.3  Designation  and  commissioning. 

(a)  A  railroad  may  designate 
employees  to  be  commissioned  by  a 
state  authority  as  railroad  police  officers 
to  serve  in  the  states  in  which  the 
railroad  owns  property. 

(b)  The  designated  railroad  police 
officer  shall  be  commissioned  by  the 
railroad  police  officer’s  state  of  legal 
residence  or  the  railroad  police  officer’s 
state  of  primary  employment. 

§  207.4  Notice  to  state  officials. 

(a)  After  the  designated  railroad 
police  officer  is  commissioned  by  a  state 
or  states,  the  railroad  shall  send  written 
notice  to  appropriate  officials  of  every 
other  state  in  which  the  railroad  police 
officer  shall  protect  the  railroad’s 
property,  personnel,  passengers,  and 


cargo.  The  notice  of  commission  shall 
contain  the  following  information: 

(1)  The  n£ime  of  the  railroad  police 
officer; 

(2)  The  badge  nximber,  identification 
number,  rank,  code,  or  other  identifying 
information  assigned  to  the  railroad 
police  officer; 

(3)  The  date  of  commission; 

(4)  The  state  or  states  where  the 
railroad  police  officer  is  commissioned; 

(5)  The  date  the  railroad  police  officer 
received  training  or  retraining  regarding 
the  laws  of  such  state  or  states; 

(6)  The  name  of  the  railroad  official 
who  designated  the  employee  as  a 
railroad  police  officer;  and 

(7)  Color  photographs  of  the  types  of 
badges,  identification  cards,  and  other 
identifying  materials  the  railroad  uses  to 
identify  its  railroad  police  officers. 

(b)  The  railroad  shall  keep  copies  of 
all  such  notices  at  a  central  location. 

§  207.5  Authority  in  states  where  officer 
not  commissioned, 

(a)  A  railroad  police  officer  who  is 
designated  by  a  railroad  and 
commissioned  under  the  laws  of  any 
state  is  authorized  to  enforce  the  laws 
(as  specified  in  paragraph  (b)  of  this 
section)  of  any  state  in  which  the 
railroad  owns  property  and  to  which  the 
railroad  has  provided  notice  in 
accordance  with  §  207.4  of  this  part. 

(b)  Under  the  authority  of  paragraph 
(a)  of  this  section,  a  railroad  police 
officer  may  enforce  only  relevant  laws 
for  the  protection  of — 

(1)  The  railroad’s  employees, 
passengers,  or  patrons; 

(2)  The  railroad’s  property  or  property 
entrusted  to  the  railroad  for 
transportation  purposes; 

(3)  The  intrastate,  interstate,  or  foreign 
movement  of  cargo  in  the  railroad’s 
possession  or  in  possession  of  another 
railroad  or  non-rail  carrier  while  on  the 
railroad  property;  and 

(4)  The  railroad  movement  of 
personnel,  equipment,  and  materials 
vital  to  the  national  defense. 

(c)  The  authority  exercised  under  this 
section  in  any  state  by  a  commissioned 
railroad  police  officer  shall  be  the  same 
as  that  of  a  police  officer  or  peace  officer 
commissioned  under  the  laws  of  that 
state. 

(d)  The  commissioned  railroad  police 
officer’s  law  enforcement  powers  shall 
apply  only  on  railroad  property,  except 
that  an  officer  may  pursue  off  railroad 
property  a  person  suspected  of  violating 
the  law  on  railroad  property,  if 
permissible  under  state  law. 
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Issued  in  Washington,  DC,  on  June  10, 
1993. 

S.  Marti  Lindsey, 

Acting  Federal  Railroad  Administrator. 

[FR  Doc.  93-14254  Piled  5-17-93;  8:45  am] 
BttJJNO  CODE  4S10-0S^ 


49  CFR  Part  209 

[Docket  No.  RSEP-7.  Notice  No.  1] 

RIN  2130-AA85 

Remedial  Actions  Reporting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  Pursuant  to  section  3  of  the 
Rail  Safety  Enforcement  and  Review 
Act,  FRA  proposes  a  rule  to  require  that 
any  responsible  company  that  is 
notified  by  this  agency  both  that 
assessment  of  a  dvil  penalty  will  be 
recommended  against  that  company  for 
a  failure  to  comply  with  a  provision  of 
the  Federal  railroad  safety  laws  and  that 
a  remedial  actions  report  must  be 
submitted,  shall  report  to  FRA,  within 
30  days  after  the  end  of  the  month  in 
which  such-notification  is  received, 
actions  taken  to  remedy  that  failure.  The 
proposed  rule  also  provides,  pursuant  to 
section  3,  that  if  appropriate  required 
remedial  actions  cannot  be  taken  by  a 
responsible  company  within  such  30- 
day  period,  such  company  shall  submit 
to  Fl^  a  written  explanation  of  the 
reasons  for  any  delay  and  a  final  report 
upon  completion  of  the  remedial 
actions.  Interested  parties  are  invited  to 
submit  comments  for  inclusion  in  the 
docket  of  this  rulemaking. 

DATES:  (1)  Written  comments:  Written 
comments  must  be  received  on  or  before 
October  29, 1993.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 

(2)  Public  hearing:  A  public  hearing 
will  be  held  at  10  a.m.  on  October  19, 
1993.  Anyone  who  desires  to  make  an 
oral  statement  at  the  hearing  must  notify 
the  Docket  Clerk  by  telephone  or  mail 
on  or  before  October  15, 1993,  and  must 
submit  three  copies  of  the  oral  statement 
that  he  or  she  intends  to  make  at  the 
hearing  by  October  15, 1993. 

ADDRESSES:  (1)  Written  comments: 
Written  comments  should  identify  the 
docket  number  and  the  notice  number 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 

SW.,  room  8201,  Washington,  DC  20590. 


Persons  desiring  to  be  notified  that  their 
written  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  written  conunents, 
during  regular  business  hours  in  room 
8201  of  the  Nassif  Building  at  the  above 
address. 

(2)  Public  hearing:  The  public  hearing 
noted  above  will  be  held  in  Room  2230 
of  the  Nassif  Building  at  the  same  street 
address.  Persons  desiring  to  make  oral 
statements  at  the  hearing  should  notify 
the  Docket  Clerk  by  telephone  (202- 
366-0635)  or  by  writing  to:  Do^et 
Clerk,  Office  of  the  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW„  room  8201, 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R  English,  Director,  Office  of 
Safety  Enforcement,  FRA,  Office  of 
Safety,  FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (telephone 
number:  202-366-9252),  or  David  H. 
Kasminofi,  Trial  Attorney,  Office  of 
Chief  Coimsel,  Federal  Railroad 
Administration,  400  Seventh  Street. 

SW.,  Washington,  DC  20590  (telephone 
number:  202-366-0635). 

SUPPLEMENTARY  INFORMATION: 
Background 

FRA’s  primary  function  is  to  promote 
safety  within  the  railroad  industry.  In 
order  to  protect  railroad  employees, 
travelers,  and  the  public  at  large,  FRA 
must  have  a  complete  and  accurate 
picture  of  the  safety  situation  within  the 
industry.  FRA's  safety  mission  can  only 
be  effective  if  its  regulatory  activities 
and  limited  resources  are  focused  on 
real  problems;  thus,  comprehensive  and 
correct  safety  data  is  the  cornerstone  of 
an  effective  and  efficient  rail  safety 
program.  To  huild  that  data  base, 
various  FRA  rail  safety  regulations 
already  require  that  reports  be  filed  with 
the  agency,  some  on  a  periodic  basis, 
and  others  upon  the  occurrence  of  a 
specified  event. 

In  a  study  released  on  July  31. 1990 
(GAO/RCED-90-194),  the  General 
Accounting  Office  (GAO)  concluded 
that  FRA  had  no  assurance  that 
railroads  are  correcting  problems 
identified  in  FRA's  routine  inspections 
because  there  were  no  requirements  that 
railroads  respond  in  writing  to  indicate 
that  an  identified  defect  had  been 
repaired.  The  GAO  report  acknowledged 
that,  even  in  the  absence  of 


requirements  to  report  corrective 
actions,  railroads  voluntarily  respond  in 
writing  to  FRA  concerning  most  track 
and  signal  defects  indicating  that 
corrective  actions  have  been  taken.  For 
example,  in  1986  through  1988  FRA 
identified  about  361,000  track  defects, 
for  which  approximately  320,000,  or  89 
percent,  had  recorded  a  railroad 
response  in  the  “Action”  and  “Date” 
columns  of  the  railroad’s  copy  of  the 
Track  Inspection  Report.  In  the  same 
period,  FRA  identified  about  35,000 
signal  defects  for  which  approximately 
30,000,  or  86  percent,  had  recorded  a 
railroad  response  in  the  “Action"  and 
"Date”  columns  of  the  railroad's  copy  of 
the  Signal  and  Train  Control  Inspection 
Report.  The  GAO  report  further  noted 
that,  although  some  railroads  also  repent 
corrective  actions  for  equipment  and 
operating  practices  defects.  FRA 
maintains  no  record  of  these  written 
responses  and  that  FRA  does  not 
perform  reinspections  in  every  case  to 
verify  the  correction  of  a  safety  defect. 
GAO  recommended  that  FRA  establish 
an  effective  follow-up  program  that 
would  include  (i)  requiring  railroads  to 
report  actions  taken  on  FRA  inspection 
findings,  (ii)  determining  what 
reinspection  levels  are  needed  to  ensure 
that  railroads  are  responding  to 
inspection  findings,  and  (iii)  assessing 
civil  penalties  for  failure  to  report 
corrective  actions. 

On  September  3, 1992.  the  President 
signed  into  law  the  Rail  Safety 
Enforcement  and  Review  Act  (the  Act), 
Public  Law  102-365, 106  Stat.  972, 
which  mandates  certain  rulemaking 
activities.  In  particular,  section  3  of  the 
Act  provides  as  follows: 

(a)  Regulations. — ^Tbe  Secretary  of 
Transportation  (hereafter  in  this  Act  referred 
to  as  the  “Secretary")  shall  issue  regulations 
to  require  that  any  railroad  notified  by  the 
Secretary  that  assessment  of  a  dvil  penalty 
will  be  recommended  for  a  failure  to  comply 
with  a  provision  of  the  Federal  railroad  safety 
laws,  as  such  term  is  defined  in  section 
212(c)  of  the  Federal  Railroad  Safety  Act  ot 
1970  (45  U.S  C  441(e)).  or  any  rule, 
regulation,  order,  or  standard  issued  under 
such  provision,  shall  report  to  the  Secretary, 
within  30  days  after  the  end  of  the  month  in 
which  such  notification  is  received,  actions 
taken  to  remedy  that  failure. 

(b)  Explanation  of  Delay. — Reflations 
issued  under  subsection  (a)  shall  provide 
that,  if  appropriate  remedial  actions  cannot 
be  taken  by  a  railroad  within  such  30-day 
period,  such  railroad  shall  submit  to  the 
Secretary  an  explanation  of  the  reasons  for 
any  delay. 

(c)  Schedule  for  Regulations. — ^The 
Secretary  shall — (1)  within  9  months  after  the 
date  of  enactment  of  this  Act,  issue  a  notice 
of  proposed  rulemaking  for  regulations  to 
implement  this  section;  and  (2)  within  2 
years  after  the  date  of  enactment  of  this  Act, 
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issue  final  regulations  to  implement  this 
section. 

45  U.S.C.  437  note.  Public  Law  No. 
102-365,  section  3, 106  Stat.  972.  The 
Secretary  has  delegated  these 
rulemaking  responsibilities  to  the 
Federal  Railroad  Administrator.  49  CFR 
1.49  (m). 

As  defined  in  section  212(e)  of  the 
Federal  Railroad  Safety  Act  of  1970  (the 
Safety  Act),  the  term  “Federal  railroad 
safety  laws”  means  the  Safety  Act  (45 
U.S.C.  421, 431  etseq.),  “(t]he 
Hazardous  Materials  Transportation  Act 
(49  App.  U.S.C.  1801  et  seq.),  and  those 
laws  transferred  to  the  jurisdiction  of 
the  Secretary  of  Transportation  by 
subsection  (e)(1),  (2),  and  (6)(A)  of 
section  6  of  the  Department  of 
Transportation  Act  (49  App.  U.S.C. 
1655(e)(1),  (2),  and  (6)(A))."  45  U.S.C. 
441(e).  Those  laws  which  were 
transferred  include,  but  are  not  limited 
to,  the  Safety  Appliance  Acts  (45  U.S.C. 
1-16),  the  Locomotive  Inspection  Act 
(45  U.S.C.  22-34),  the  Accident  Reports 
Act  (45  U.S.C.  38-43a),  the  Hours  of 
Service  Act  (45  U.S.C.  61-€4b),  and  the 
Signal  Inspection  Act  (49  App.  U.S.C. 

26). 

Although  section  3  of  the  Act 
mandates  issuance  of  rules  requiring 
remedial  actions  reports  only  from 
railroads,  the  proposed  rule  expands  the 
applicability  of  these  regulations  to 
include  any  “responsible  company” 

(i.e.,  a  person  other  than  an  individual) 
that  is  notified  both  that  assessment  of 
a  civil  penalty  will  be  recommended 
against  that  company  and  that  a 
remedial  actions  report  must  be 
submitted.  FRA’s  authority  to  expand 
the  applicability  of  the  proposed  rule  to 
include  this  larger  group  of  entities 
derives  fi'om  our  rulemaking  authority 
under  section  202  of  the  Safety  Act,  in 
furtherance  of  our  enforcement 
authority  under  the  Hazardous  Materials 
Transportation  Act.  See  49  CFR  1.49(m) 
and  (s).  As  defined  in  the  proposed 
§  209.3,  “person”  encompasses  the 
definition  of  that  word  in  both  the 
Safety  Act  and  the  Hazardous  Materials 
Transportation  Act.  The  types  of  entities 
listed  are  illustrations,  and  the  term  is 
to  be  given  its  broadest  meaning. 

For  purposes  of  the  proposed  Subpart 
-E  on  remedial  actions  reporting,  a 
“responsible  company”  informed  both 
that  assessment  of  a  civil  penalty  will  be 
recommended  against  that  company  and 
that  preparation  of  a  remedial  actions 
report  is  required  must  submit  such  a 
report.  Of  course,  FRA  performs  its 
safety  inspections  in  order  to  monitor 
and  enforce  compliance  with  the 
Federal  railroad  safety  laws  by  all 
entities  subject  to  its  jurisdiction.  The 


entities  themselves  still  retain  ultimate 
responsibility  for  detecting,  repairing, 
and  avoiding  violations  of  those  laws. 
Nevertheless,  the  reporting  remiirement 
will  assist  FRA  in  monitoring  followup 
actions  by  responsible  companies  with 
respect  to  conditions  sufficiently  serious 
to  warrant  possible  future  civil  penalty 
actions.  Moreover,  the  proposed  rule 
permits  FRA  to  develop  more 
comprehensive  safety  data,  better  utilize 
its  limited  resources,  and  consistently 
treat  all  similarly  situated  violators  of 
the  Federal  railroad  safety  laws,  since  it 
allows  FRA  to  receive  required  reports 
of  remedial  actions  taken  to  remedy 
failxues  to  comply  with  Federal  railroad 
safety  laws  from  all  entities  informed 
that  assessment  of  a  civil  penalty  will  be 
recommended,  not  just  from  railroads. 

By  expanding  the  applicability  of  the 
proposed  rule,  while  at  the  same  time 
limiting  the  applicability  of  these 
regulations  to  persons  other  than 
individuals,  FRA’s  primary  focus  is  to 
ensure  that  remedial  actions  reports  are 
submitted  by  all  entities  with  both  the 
legal  responsibility  to  submit  the 
required  reports,  and  with  the  ability  to 
implement  procedures  by  which 
employees  properly  prepeire  the  reports 
on  behalf  of  the  entities.  However,  as 
the  penalty  provision  in  §  209.409 
makes  clear,  any  individual  who 
willfully  thwarts  the  reporting 
provisions  of  the  proposed  rule  would 
be  held  individually  liable  for  the 
violation.  For  example,  a  railroad 
receives  written  notification  from  FRA 
that  a  recommendation  for  the 
assessment  of  a  civil  penalty  is  being 
made  pursuant  to  49  CTR  213.109  for 
the  failure  of  a  39-foot  segment  of  track 
to  have  a  sufficient  number  of  crossties 
which  in  combination  will  hold  gage 
within  the  limits  prescribed  in 
§  213.53(b),  and  instructs  one  of  its 
employees  to  make  all  necessary  repairs 
and  prepare  the  remedial  actions  report. 
If  the  employee  fails  to  make  the  repairs 
but  willfully  submits  a  report  to  FRA 
indicating  that  the  repairs  were  made, 
thereby  causing  the  railroad  employer  to 
submit  a  false  report,  the  individual 
employee  could  be  subject  to  individual 
liability  for  causing  a  violation  of  a 
remiirement  of  the  proposed  subpart  E. 

Accordingly,  if  an  FRA  inspector, 
state  inspector  participating  in 
investigative  and  surveillance  activities 
under  49  CFR  part  212,  or  other  duly 
authorized  official  performing  a  safety 
inspection  (hereinafter  referred  to 
collectively  as  “safety  inspector”) 
determines  that  a  violation  has  occurred 
and  decides  to  recommend  the 
assessment  of  a  civil  penalty  against  any 
responsible  company  for  a  failure  to 
comply  with  a  provision  of  the  Federal 


railroad  safety  laws,  the  inspector  will 
first  prepare  an  inspection  report. 
Althou^  the  title  of  the  inspection 
report  will  vary  by  safety  discipline 
(e.g..  Track  Inspection  Report),  all  of  the 
inspection  reports  provide  essentially 
the  same  basic  information  to  the 
subject  responsible  company.  The 
inspection  report  identifies  the  name  of 
the  safety  inspector,  his  or  her 
identification  number,  the  report 
number,  the  region  where  the  inspector 
is  based,  the  name  and  title  of  the 
representative  of  the  responsible 
company  served  with  the  report,  the 
responsible  company’s  name  and 
computer  code  (if  any),  the  railroad 
division  and  subdivision  (if  applicable), 
and  the  inspection  report  date.  Further, 
the  inspection  report  also  indicates  if  a 
“violation  report”  is  being  filed  by  the 
inspector.  A  violation  report  includes  a 
recommendation  for  the  assessment  of  a 
civil  penalty. 

Even  if  the  inspector  recommends  the 
assessment  of  a  civil  penalty,  which 
requires  the  submission  to  FRA’s  Office 
of  Chief  Counsel  of  a  factual  summary 
called  a  violation  report,  the  ciurent 
system  does  not  require  any  person, 
including  a  shipper  or  railroad,  to  notify 
FRA  of  any  actions  taken  to  remedy  the 
failure  noted  on  the  violation  report. 

This  information  is  often  not  provided 
until  settlement  negotiations  are  held 
with  the  Office  of  Chief  Counsel. 

The  central  requirement  of  the 
proposed  rule  is  that  any  responsible 
company  receiving  notification  on  the 
current  version  of  the  inspection  report 
(e.g.,  the  word  “yes”  is  circled  in  the 
box  stating  “violation  report  filed”)  (i) 
that  the  safety  inspector  is 
recommending  the  assessment  of  a  civil 
penalty  for  a  failme  by  that  company  to 
comply  with  a  provision  of  the  Federal 
railroad  safety  laws  and  (ii)  that  a  report 
of  remedial  actions  must  be  filed,  shall 
fill  out  the  form  specified  by  this  rule 
and  then  return  the  form  to  the  safety 
inspector  designated  on  the  form  within 
30  days  after  the  end  of  the  month  in 
which  such  notification  is  received.  The 
remedial  actions  report  must  include 
the  name  and  job  title  of  the  individual 
completing  the  form  on  behalf  of  the 
responsible  company  and  indicate  the 
date(s)  on  which  the  remedial  actions 
occurred.  A  copy  of  the  proposed 
standard  form  on  which  to  report  to 
FRA  remedial  actions  taken  is  appended 
to  this  NPRM. 

Under  the  terms  of  the  proposed  rule, 
the  duty  to  submit  a  remedial  actions 
report  does  not  arise  merely  upon 
notification  that  a  recommendation  for 
the  assessment  of  a  civil  penalty  will  be 
made,  but  only  if  notification  is  also 
provided  to  the  responsible  company 
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that  a  remedial  actions  report  for  that 
specific  failure  must  be  submitted. 
Broadly  construed,  under  one 
permissible  interpretation  of  the 
reporting  requirement  of  section  3  of  the 
Act,  the  requirement  could  apply  to  all 
violations  for  which  the  assessment  of  a 
civil  penalty  is  recommended.  This 
would,  of  course,  include  all  violations 
involving  physical  defects  (e.g.,  in  track, 
equipment,  and  signals),  where  absent 
remedial  actions,  the  physical  defect 
continues  to  pose  a  safety  hazard,  e.g., 
a  defective  wheel  on  a  freight  car. 
However,  this  would  also  include 
violations  involving  a  defect  in  human 

[>erformance,  such  as  permitting  a 
ocomotive  engineer  to  work  in  excess 
of  12  hours  in  violation  of  the  Hours  of 
_  Service  Act.  In  that  instance,  the  excess 
service  creates  a  risk  during  the  period 
of  the  excess  service  itself  but  does  not 
cany  a  continuing  threat  to  safety. 

FRA  believes  that  the  intent  of 
Congress  in  enacting  section  3  of  the  Act 
was  to  require  the  reporting  of  remedial 
actions  only  for  a  failure  to  comply  that 
could  literally  and  specifically  be 
corrected.  Accordingly,  imder  the  terms 
of  the  proposed  rule,  FRA  is  interested 
in  determining  if  responsible  companies 
notified  of  specific  violations  that  could 
still  pose  an  ongoing  risk  to  rail  safety 
if  not  corrected  (e.g.,  operation  of  a 
freight  car  received  in  interchange  in 
revenue  service  with  a  defective  wheel) 
and/or  can  in  fact  be  corrected,  are  in 
fact  initiating  prompt  actions  to 
minimize  and  correct  these  safety 
problems.  For  violations  involving 
completed  or  past  transactions  that  can 
no  longer  be  remedied  (e.g.,  the 
particular  defect  in  performance 
discussed  above,  or  offering  a  fi^ight  car 
in  interchange  with  a  defective  wheel 
that  FRA  identified  to  the  receiving 
railroad  as  requiring  repair),  FRA  would 
already  expect  the  responsible  company 
against  whom  a  civil  penalty  is 
recommended  to  reassess  its  own 
overall  policy  and  attitude  toward 
future  compliance,  such  as  by 
reallocating  its  resources  or  providing 
additional  employee  training.  In  all 
these  situations,  of  course,  a  civil 
penalty  has  already  been  recommended 
as  an  incentive  toweud  such  generally 
responsive  actions.  In  this  regard,  to 
require  a  responsible  company  to  inform 
FRA  of  remedial  actions  taken  in 
response  to  a  particular  violation  that 
can  no  longer  m  remedied  by  that 
company  would  be  superfluous. 

In  light  of  FRA’s  interpretation  of 
section  3  of  the  Act  and  in  an  effort  to 
develop  meaningful  compliance  data, 
the  proposed  rule  applies  the  remedial 
actions  regulations  to  only  three  general 
categories  of  failures  to  comply  with  a 


provision  of  the  Federal  railroad  safety 
laws  for  which  the  assessment  of  a  dvil 
penalty  is  recommended.  The  three 
general  categories  consist  of  physical 
defects,  recordkeeping  and  reporting 
violations,  and  filing  violations. 

Since  a  responsible  company’s  duty  to 
submit  a  remedial  actions  report  does 
not  arise  unless  spedfic'notification  to 
this  effect  is  provided  by  FRA  on  the 
inspection  report,  the  determination  of 
whether  or  not  a  particular  failure 
recommended  for  the  assessment  of  a 
dvil  penalty  falls  under  one  of  the 
above  three  general  categories,  and  thus 
triggers  the  reporting  requirement, 
clearly  rests  with  FRA.  The  proposed 
rule  neither  compels  nor  permits  any 
afieded  responsible  company  to  decide 
for  itself  whether  a  particular 
recommendation  to  FRA  for  the 
assessment  of  a  dvil  penalty  results  in 
the  need  to  submit  a  remedial  actions 
report.  Consider,  for  example,  a 
situation  in  which  a  railroad  is  informed 
that  because  of  its  operation  of  a 
locomotive  with  a  plain  bearing  box 
having  no  visible  free  oil,  in  violation  of 
49  CFR  229.64,  a  recommendation  will 
be  made  for  the  assessment  of  a  dvil 
penalty.  However,  the  safety  inspector 
negleds  to  include  the  requisite 
notification  on  the  inspedion  report 
that  submission  of  a  remedial  actions 
report  is  required.  Although  the 
inspedor’s  omission  would  not  affed 
the  railroad’s  underl)ring  obligation  to 
pay  any  dvil  penalty  assessed  for  the 
substantive  locomotive  violation,  FRA’s 
failure  to  provide  the  required 
notification  would,  under  this  proposed 
rule,  mean  that  the  railroad  had  no  duty 
to  file  a  remedial  actions  report 
regarding  the  substantive  violation. 

One  permissible  reading  of  the  statute 
is  that  remedial  actions  reports  are 
required  for  all  categories  of  violations. 
Although  FRA’s  reading  of  the  statute  is 
not  so  expansive,  FRA  encoiurages 
interested  parties  to  submit  their  views 
on  FRA’s  interpretation  of  sedion  3  of 
the  Ad,  and  specifically  on  whether  the 
final  rule  should  require  responsible 
companies  to  submit  remedial  adions 
reports  for  all  categories  of  failures  to 
comply  with  a  provision  of  the  Federal 
railroad  safety  laws  for  which  the 
assessment  of  a  dvil  penalty  is 
recommended,  rather  than  for  just  the 
three  general  categories  discussed 
above.  Although  a  responsible  company 
might  only  be  able  to  indicate  either  that 
no  action  W6is  possible  or  that  general 
measures  were  taken  to  prevent 
violations  similar  to  those  involved  in 
completed  or  past  transadions,  the 
information  might  assist  FRA  in 
allocating  its  scarce  resorirces  with 
resped  to  future  inspection  and 


enforcement  activity.  Any  commenter 
that  believes  that  such  expansive 
reporting  is  required  by  the  statute  or 
inherenUy  useful  should  recommend 
spedfic  ways  that  such  generally 
responsive  actions  could  usefully  be 
reported.  FRA  specifically  leaves  open 
the  option  of  taldng  this  more  expansive 
approach  in  its  final  rule. 

As  set  forth  on  the  proposed  standard 
form,  each  responsible  company 
required  to  prepare  a  remedial  adions 
report  will  first  seled  the  appropriate 
category  code  corresponding  to  the 
actions  taken  to  remedy  its  failure  to 
comply  with  the  Federal  Railroad  safety 
laws  and  then  write  a  brief  description 
of  these  actions  in  column  (c).  The  form 
is  intended  to  include  all  of  the  typical 
types  of  remedial  responses  possible 
under  each  of  the  three  general 
categories  of  failures  for  which  a 
remedial  adions  report  must  be 
submitted.  However,  in  the  rare  instance 
where  no  category  code  on  the  form 
properly  corresponds  to  the  spedfic 
remedial  actions  taken  by  the  person 
required  to  submit  a  remedial  adions 
report,  the  person  must  then  check  the 
box  for  the  category  code  on  the  form 
marked  "other”  and  instead  just  write 
the  short  narrative  response. 

For  example,  in  the  case  of  a  violation 
of  the  Freight  Car  Safety  Standards 
involving  a  broken  plain  bearing  box 
lid,  remedial  actions  might  include  (i) 
moving  the  car  to  a  repair  shop  for 
either  replacement  or  repair  of  the  lid  or 
(ii)  scrapping  the  car.  See  49  CFR 
215.107.  For  a  violation  of  the  Track 
Safety  Standards  involving  an 
insuffident  number  of  nondefedive 
crossties,  remedial  actions  might 
include  placing  a  slow  order  on  the 
track  segment,  repairing  the  track 
segment,  or  taking  the  track  segment  out 
of  service.  See  49  CFR  213.5  and 
213.109(c)(1).  Further,  for  a  violation  of 
the  Hazardous  Materials  Regulations 
involving  a  shipper  of  hazardous 
materials  by  rail  who  offers  a  tank  car 
for  transportation  without  placards, 
examples  of  remedial  actions  taken 
could  include  placarding  the  tank  car 
itself  or  verifying  that  the  railroad 
properly  correded  the  placarding 
problem.  See  49  CFR  172.508(a).  For  all 
three  examples  of  physical  defects,  the 
responsible  company  informed  that  a 
remedial  actions  report  must  be 
submitted  would  seled  the  category 
code  on  the  report  form  best  describing 
the  remedial  actions  taken,  include  a 
short  narrative  response,  and  return  the 
report  form  to  FRA. 

To  take  an  example  from  the  accident/ 
inddent  reporting  regulations,  if  a 
railroad  fails  to  submit  to  FRA  a 
monthly  report  of  railroad  acddents/ 
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incidents  within  30  days  after  the 
expiration  of  the  month  during  which 
the  accidents/incidents  occurred,  an 
example  of  remedial  action  would  be  to 
Hie  a  late  report  with  FRA  for  the 
relevant  month.  See  49  CFR  225.11  and 
225.13.  Or  if,  under  the  Railroad 
Operating  Rules,  a  newly  operating 
railroad  fails  to  file  with  the  Federal 
Railroad  Administrator  one  copy  of  its 
code  of  operating  rules,  timetables,  and 
timetable  instructions,  an  example  of 
remedial  action  would  be  to  file  the 
copy  of  the  relevant  documents  as  soon 
as  possible  after  receiving  the 
notification.  See  49  CFR  217.7.  For  these 
examples  of  reporting  and  filing  defects, 
resp>e^vely,  each  responsible  company 
informed  that  a  remedial  actions  report 
must  be  submitted  would  select  the 
category  code  on  the  report  form  best 
describing  the  remedial  actions  taken, 
include  a  short  narrative  response,  and 
return  the  report  form  to  FRA. 

Upon  receipt  of  the  remedial  actions 
report,  the  safety  inspector  vnll  first 
determine  if  the  remedial  actions  taken 
were  proper  and  adequate  imder  the 
circumstances  of  the  violation,  and  will 
contact  the  representative  of  the 
responsible  company  who  filled  out  the 
report  form  for  additional  information  if 
necessary.  If  the  remedial  actions  report 
is  sufficient,  the  inspector  will  submit  a 
copy  of  this  report  to  FRA’s  Office  of 
Chief  Counsel,  which  may  make  use  of 
it  during  the  penalty  assessment  and 
negotiation  process.  FRA's  Office  of 
Safety  will  then  correlate  the  series  of 
data  entry  codes  representing  the 
generic  categories  of  remedial  actions 
diat  responsible  companies  afiected  by 
the  reporting  reqviirement  have 
undertaken.  This  computerized  data 
will  assist  FRA  in  systematically 
targeting  inspections  by  integrating 
available  accident  and  injury  data  with 
inspection  and  compliance  data,  so  as  to 
better  determine  if  afiected  responsible 
companies  are  minimizing  and 
correcting  safety  problems.  After 
reviewing  the  proposed  standard  form 
included  in  the  appendix  on  which  to 
report  to  FRA  remedial  actions  taken, 
commenters  are  invited  to  submit 
additional  examples  of  remedial  actions 
category  codes  appropriate  for  each  type 
of  violation,  such  as  motive  power  and 
equipment,  track,  signal,  and  operating 
practices,  for  inclusion  in  the  final  rule 
for  each  of  the  three  general  categories 
of  failures.  Commenters  are  also  invited 
to  submit  examples  of  remedial  actions 
category  codes  appropriate  for 
violations  involving  completed  or  past 
transactions  for  which  either  no  actions 
are  now  possible  or  for  which  only 
preventive  measures  may  b^^aken. 


Under  certain  unusual  circumstances, 
a  responsible  company  may  be  notified 
that  assessment  of  a  civil  penalty  will  be 
recommended  for  a  failure  of  that 
company  to  comply  with  a  provision  of 
the  Federal  railroad  safety  laws  imless 
the  company  undertakes  a  specific 
programmatic  response  to  the 
compliance  problem.  In  such  cases, 
although  penalty  action  may  be 
contingent,  since  it  has  been 
recommended  submission  of  a  remedial 
actions  report  would  be  required. 
Further,  there  are  instances  where  a 
recommendation  for  the  assessment  of  a 
civil  penalty  may  be  made,  but  later 
rejected  by  FRA’s  Office  of  Chief 
Counsel  for  procedural  or  evidentiary 
reasons.  FRA  considers  the  phrase 
“*  *  *  that  has  received  written 
notification  fi-om  FRA  that  both 
assessment  of  a  civil  penalty  will  be 
recommended  *  *  *  and  that  a 
remedial  actions  report  must  be 
submitted  •  *  *  "as  the  triggering 
language  that  requires  a  responsible 
company  to  report  its  remedial  actions 
to  F^  within  30  days  after  the  end  of 
the  month  in  which  such  notification  is 
received.  See  49  CFR  209.405. 
Accordingly,  even  if  no  dvil  penalty  is 
ultimately  assessed  or  collected  by  FRA, 
the  proposed  rule  would  still  subject  the 
responsible  company  to  a  civil  penalty 
if  it  failed  to  properly  report  its  remedial 
actions. 

At  this  time,  the  proposed  rule 
continues  to  utilize  a  different  type  of 
inspection  report  form  specific  to  each 
disdpline,  but  only  one  generic 
remedial  actions  report  form  is 
included,  regardless  of  the  rule, 
regulation,  order,  or  standard  involved, 
for  use  by  all  responsible  companies 
required  to  report  their  remedial 
actions.  However,  during  the 
rulemaking  process  FRA  may  also 
develop  a  number  of  specific  remedial 
actions  report  forms  \mique  to  each 
discipline,  either  as  part  of,  or  as 
attachments  to,  the  inspection  reports 
themselves.  Interested  parties  are 
welcome  to  submit  their  views  on  what 
characteristics  the  final  report  forms 
should  ultimately  contain.  Since  it  is 
anticipated  that  the  number  of  category 
codes,  such  as  the  codes  on  the 
proposed  standard  form  appended  to 
this  NPRM  (including  the  code  for  ^ 
“other  remedial  actions’’],  will  be 
sufficient  to  report  remedial  actions 
taken  in  response  to  each  violation 
recommended  for  the  assessment  of  a 
civil  penalty,  a  responsible  company 
will  not  be  permitted  the  option  of 
submitting  its  own  version  of  a 
reporting  form  to  FRA. 


Section-by-Section  Analysis 

Section  209.3  would  be  reorganized, 
the  definition  of  “person”  would  be 
revised,  and  definitions  of  three 
important  terms  employed  in  the 
remedial  action  regulations  would  be 
added.  The  first  of  the  new  defined 
terms  is  “responsible  company.”  It  is 
defined  to  mean  all  categories  of  entities 
covered  under  the  revised  definition  of 
“person,”  with  the  exception  of 
individuals.  The  remaining  two  of  the 
new  defined  terms  are  “Federal  railroad 
safety  laws”  and  “railroad.”  The  terms 
are  defined  as  they  are  in  the  Federal 
Railroad  Safety  Act  of  1970,  except  that 
for  simplicity,  “Federal  railroad  safety 
laws”  is  expanded  to  include  rules, 
regulations,  orders,  anjJ  standards  as 
well  as  the  statutes  themselves. 

Section  209.401  describes  the  purpose 
and  scope  of  the  remedial  action 
reporting  regulations.  The  purpose  is 
the  adoption  of  rules  to  implement 
section  3  of  the  Act,  to  require  a 
responsible  company  notified  by  FRA 
both  that  assessment  of  a  civil  penalty 
will  be  recommended  for  a  failure  to 
comply  with  a  provision  of  the  Federal 
railroad  safety  laws  and  that  a  remedial 
actions  report  must  be  submitted,  to 
report  to  FRA  within  30  days  after  the 
end  of  the  month  in  which  such 
notification  is  received,  actions  taken  to 
remedy  that  failure. 

Section  209.403  defines  the 
applicability  of  these  regulations.  The 
regulations  expand  the  number  of 
entities  affect^  by  the  reporting 
requirement  beyond  the  single  category 
required  by  the  Act  by  applying  not 
only  to  railroads  but  rather  to  all 
responsible  companies  (j.e.,  all  persons 
other  than  individuals)  receiving 
written  notification  fi-om  FRA  both  that 
a  recommendation  for  the  assessment  of 
a  civil  penalty  is  being  made  and  that 
a  remedial  actions  report  must  be 
submitted.  The  primary  impact  of  this 
provision  is  to  require  hazardous 
materials  shippers  over  which  FRA 
exercises  enforcement  authority  to 
report  their  remedial  actions  in  the  same 
manner  as  a  railroad  would  have  to  do. 
For  purposes  of  applying  these 
regulations  to  a  responsible  company 
that  offers  a  hazardous  material  for 
transportation  or  otherwise  causes  it  to 
be  transported,  the  term  “responsible 
company”  is  intended  to  have  the  full 
breadth  encompassed  in  the  statutory 
definition  of  “person”  found  in  section 
103(11)  of  the  Hazardous  Materials 
Transportation  Act  (49  App.  U.S.C. 
1802(11)).  While  the  regulations  do  not 
directly  apply  to  individuals,  as  the 
penalty  provision  in  §  209.409  makes 
clear,  any  individual  who  willfully 
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thwarts  the  reporting  provisions  of  the 
proposed  rule  woula  be  held 
individually  liable  for  the  violation. 

Section  209.405  requires  in 
subsection  (a)  that  upon  receipt  of 
written  notification  from  FRA  both  that 
assessment  of  a  civil  penalty  will  be 
recommended  for  a  failure  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws  and  that  a  remedial  actions 
report  must  be  submitted,  each 
responsible  company  shall  have  30  days 
after  the  calendar  month  in  which  the 
notification  is  received  to  report  to  FRA 
in  writing  all  actions  taken  to  remedy 
that  failure.  The  duty  to  report  to  FRA 
in  writing  remedial  actions  taken  is  not 
triggered  merely  by  receiving  written 
notification  from  FRA  that  assessment 
of  a  civil  penalty  will  be  recommended, 
but  only  in  conjunction  with  receiving 
written  notification  fi-om  FRA  that  a 
remedial  actions  report  must  be 
submitted. 

Since  a  recommendation  for  the 
assessment  of  a  civil  penalty  must  be 
made  before  submission  of  a  remedial 
actions  report  is  required,  the  duty 
would  never  arise  merely  upon 
notification  that  a  defect  has  been 
discovered.  Alternatively,  if  a 
recommendation  for  the  assessment  of  a 
civil  penalty  is  made  and  a  responsible 
company  receives  written  notification 
that  a  remedial  actions  report  must  be 
submitted,  but  no  civil  penalty  is  later 
assessed  either  for  policy  or  evidentiary 
reasons,  the  duty  to  report  remedial 
actions  taken  pursuant  to  this  section 
still  exists.  Accordingly,  a  railroad 
ultimately  not  required  to  pay  a  civil 
penalty  as  a  result  of  a  recommendation 
for  the  assessment  of  a  civil  penalty  for 
a  defect  under  the  Railroad  Locomotive 
Safety  Standards,  for  example,  could 
still  be  assessed  a  civil  penalty  under 
this  section  for  failing  to  file  a  required 
remedial  actions  report. 

Written  notification  that  the 
submission  of  a  remedial  actions  report 
is  required  will  occur  only  when  a 
failure  to  comply  with  a  provision  of  a 
Federal  railroad  safety  law  for  which  the 
assessment  of  a  civil  penalty  is 
recommended  falls  into  one  of  three 
general  categories.  The  three  general 
categories  consist  of  physical  defects, 
recordkeeping  and  reporting  violations, 
and  filing  violations,  and  represent 
types  of  violations  that  could  still  pose 
ongoing  risks  to  rail  safety  if  left 
uncorrected  and/or  can  actually  be 
specifically  corrected.  The  obligation  to 
determine  whether  a  particular  failure 
recommended  for  the  assessment  of  a 
civil  penalty  triggers  the  requirement  to 
submit  a  remedial  actions  report  rests 
mtally  with  FRA.  Moreover,  since  a 
responsible  company’s  duty  to  submit  a 


remedial  actions  report  arises  only  upon 
specific  notification  to  this  efiect,  no 
violation  can  occur  imder  this  section 
imless  such  notification  is  properly 
provided  by  FRA. 

The  30-day  time  period  is  merely 
provided  for  the  administrative 
convenience  of  the  responsible 
company,  so  as  to  allow  sufficient  time 
to  report  its  remedial  actions  by  filling 
out  the  form  provided  to  it.  The  pre¬ 
existing  duty  to  correct  the  defect  or 
take  other  appropriate  remedial  action 
would  remain  the  same  as  it  was  before 
the  effective  date  of  these  reflations. 
Accordingly,  a  railroad  would  be  subject 
to  a  new  recommendation  for  the 
assessment  of  a  dvil  penalty  for  a 
willful  violation  if,  for  example,  it 
operated  a  freight  car  subject  to  the 
Freight  Car  Safety  Standards,  except 
under  the  provisions  of  49  CFR .215.9, 
knowing  it  to  be  defective,  but  with  the 
intent  to  delay  making  repairs  until  the 
end  of  the  30-day  reporting  deadline. 
Indeed,  under  section  209(c)  of  the 
Safety  Act,  each  day  the  violation 
continued  would  constitute  a  separate 
offense. 

In  an  instance  where  the  safety 
inspector  hand  delivers  the  written 
notification  directly  to  an  appropriate 
official,  such  as  a  foreman,  trainmaster, 
or  hazardous  materials  supervisor  on 
duty  at  the  location  where  the  failure  to 
comply  with  the  provision  of  a  Federal 
railroad  safety  law  is  either  found  or 
discovered,  the  date  of  actual  delivery 
will  be  the  operative  date  for  reporting 
purposes.  This  provision  is  intended  to 
affect  the  same  categories  of  responsible 
companies  that  currently  receive 
notification  from  FRA  either  that  a 
defect  exists  and/or  that  a 
recommendation  for  the  assessment  of  a 
civil  penalty  is  being  made.  A 
responsible  company  receiving  written 
notification  by  first  class  mail  that  a 
recommendation  for  the  assessment  of  a 
civil  penalty  is  being  made  would  be 
deemed  to  have  received  such 
notification  five  business  days  after  the 
date  of  mailing,  as  determined  by  the 
date  accompanying  the  signature  of  the 
safety  inspector. 

This  subsection  also  requires  that  the 
responsible  company  reporting  remedial 
actions  shall  not  simply  indicate  that 
corrective  actions  were  taken,  but  shall 
report  to  FRA  with  the  necessary  level 
of  specificity  by  selecting  the 
appropriate  reporting  code  along  with  a 
brief  narrative  description,  to  indicate 
what  actions  were  taken,  including  the 
date  of  corrective  actions.  This 
subsection,  together  with  the  reporting 
code  categories  on  the  proposed 
standard  form  appended  to  this  NPRM, 
makes  it  clear  that  although  FRA  does 


not  expect  a  lengthy  and  technical  step- 
by-step  explanation  of  what  remedial 
actions  were  taken,  the  regulations  are 
intended  to  force  a  responsible  company 
to  be  somewhat  precise  in  its  report. 
Consider  an  example  from  the  Track 
Safety  Standards:  A  railroad  is  informed 
that  a  recommendation  for  the 
assessment  of  a  dvil  penalty  is  being 
made  nursuant  to  49  CFR  213.109  for 
the  failure  of  a  39-foot  segment  of  its 
track  to  have  a  suffident  number  of 
crossties  which  in  combination  will 
hold  gage  within  the  limits  prescribed 
in  §  213.53(b).  Although,  under  the 
wording  of  this  subsedion,  a  remedial 
adions  report  to  FRA  merely  stating  that 
"the  defed  was  correded"  would  be 
insuffident,  a  report  with,  for  example, 
the  category  code  for  "replaced” 
seleded,  along  with  the  brief 
description  "four  crossties  were 
replaced  at  milepost  23.1  on  3/6/95” 
would  fulfill  the  re^latoiy  requirement. 

Sedion  209.405(d)  provides  that  each 
responsible  company  shall  report  in  the 
manner  prescribed  on  the  form  provided 
by  FRA  and  shall  return  the  form  only 
to  the  person  whose  name  and  address 
are  so  designated.  Although  the 
proposed  rule  continues  to  employ  a 
different  type  of  inspection  report 
specific  to  each  discipline,  the  reporting 
form  to  be  provided  by  FRA  is  the 
current  version  of  a  generic  reporting 
form  intended  for  use  by  all  responsible 
companies  required  to  report  their 
remedial  adions.  The  company  is  then 
expeded  to  seled  the  proper  reporting 
code  category  on  the  reporting  form,  as 
required  by  §  209.405(a),  and  describe 
the  remedial  adions  taken  to  remedy 
the  failure  to  comply  with  a  provision 
of  the  Federal  railroad  safety  laws.  The 
FRA  inspedor  will  submit  a  copy  of  the 
completed  remedial  actions  report  form 
to  F^’s  Office  of  Chief  Counsel  for  use 
during  the  penalty  assessment  and 
negotiation  process.  Since  it  is 
anticipated  that  the  number  of  category 
codes,  such  as  the  codes  on  the 
proposed  standard  form  appended  to 
this  NPRM  (induding  the  code  for 
“other  remedial  adions”),  will  be 
sufficient  to  report  remedial  actions 
taken  in  response  to  each  violation 
recommended  for  the  assessment  of  a 
dvil  penalty,  a  responsible  company 
will  not  be  permitted  the  option  of 
submitting  its  own  version  of  a 
reporting  form  to  FRA,  even  if  it 
contained  the  same  information  as  the 
FRA  form. 

Sedion  209.405(c)  requires  a 
responsible  company  to  submit  its 
remedial  adions  report  to  FRA  within 
the  time  limit  specified  in  §  209.405(a). 
even  if  the  company  believes  that  a 
question  exists  as  to  the  existence  of 
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factual  elements  constituting  a  violation 
of  the  statute  or  regiilation  cited  on  the 
inspection  report.  The  only  exception  to 
this  requirement  concerns  a  responsible 
company  that  is  both  unable  to  either 
initiate  and/or  complete  remedial 
actions  and  complies  with  the  “Delayed 
Reports”  requirement  of  §  209.407.  If  a 
responsible  company  does  contest  the 
allegation,  it  may  explain  its  reasons  on 
the  remedial  action  report  form 
discussed  in  §  209.405(b).  While  FRA 
does  not  expect,  for  example,  a  railroad 
to  make  repairs  to  a  component  part  that 
the  railroad  does  not  believe  is  broken 
or  defective,  this  subsection  does 
require  the  railroad  to  explain  what 
actions  it  took  to  reach  the  conclusion 
that  the  allegation  was  incorrect.  For 
example,  consider  a  sitiiation  in  which 
a  railroad  disagrees  with  an  inspector’s 
conclusion  that  the  height  of  a  wheel 
flange  on  a  car,  from  the  tread  to  the  top 
of  the  flange,  was  V/z  inches  or  more, 
in  violation  of  49  CFR  215.103(b). 

Rather  than  select  the  category  code 
corresponding  to  an  actual  repair  job, 
the  railroad  would  be  expected  to 
discuss  what  actions  (e.g.,  repair  shop 
inspection  or  measurement)  it  took  to 
diy)rove  the  inspector’s  conclusion. 

Section  209.407  sets  forth  in 
subsection  (a)  the  procedure  that  must 
be  followed  by  a  responsible  company 
if,  upon  receipt  of  written  notification 
from  FRA  bom  that  assessment  of  a  civil 
penalty  will  be  recommended  for  a 
failure  by  that  company  to  comply  with 
a  provision  of  the  Federal  railroad  safety 
laws  and  that  a  remedial  actions  report 
must  be  submitted,  it  is  unable  to  either 
initiate  and/or  complete  remedial 
actions  within  the  time  limit  set  forth  in 
§  209.405.  Each  responsible  company 
shall  have  30  days  after  the  calendar 
month  in  which  the  notification  is 
received  to  report  to  FRA  in  writing  the 
reasons  for  such  delay  and  a  good  faith 
estimate  of  the  date  by  which  the 
remedial  actions  will  be  completed.  For 
purposes  of  determining  the  calendar 
month  in  which  written  notification  is 
received,  the  same  analysis  of 
§  209.405(a)  applies  to  this  subsection  as 
well.  Further,  as  explained  in  the 
analysis  of  §  209.405(a).  the  30-day  time 
period  is  provided  for  the 
administrative  convenience  of  the 
responsible  company,  and  the  pre¬ 
existing  duty  to  correct  the  defect  or 
take  other  appropriate  remedial  actions 
would  remain  the  same  as  it  was  before 
the  effective  date  of  these  regulations. 

This  subsection  also  requires  that  the 
responsible  company  reporting  a  delay 
in  either  initiating  and/or  completing 
remedial  actions  in  a  timely  manner 
pursuant  to  §  209.405,  shall  not  simply 
indicate  that  corrective  actions  could 


not  be  taken,  but  shall  report  to  FRA 
with  the  necessary  level  of  specificity  to 
indicate  why  these  actions  could  not  be 
taken.  'This  subsection  makes  it  clear 
that  althou^  FRA  does  not  expect  a 
lengthy  and  technical  step-by-step 
explanation  of  why  remedial  actions 
could  not  be  taken,  the  regulations  are 
intended  to  force  a  responsible  company 
to  be  somewhat  precise  in  its  report. 
Consider  an  example  from  the  Track 
Safety  Standards:  A  railroad  is  informed 
that  a  recommendation  for  the 
assessment  of  a  civil  penalty  is  being 
made  pursuant  to  49  CFR  213.109  for 
the  failure  of  a  39-foot  segment  of  its 
track  to  have  a  sufficient  number  of 
crossties  which  in  combination  will 
hold  gage  within  the  limits  prescribed 
in  §  213.53(b).  Although,  under  the 
wording  of  tliis  subsection,  a  written 
explanation  to  FRA  merely  stating  that 
“the  defect  could  not  be  corrected” 
would  be  insufficient,  an  explanation 
briefly  stating  either  that  “no  crossties 
are  currently  in  stock  but  will  arrive  » 
within  45  days  and  be  installed  within 
tlrree  days  after  arrival”  or  “no  funds  are 
currently  available  to  initiate  repairs 
and  track  has  been  taken  out  of  service; 
repairs  will  be  completed  in  60  days 
when  funds  are  expected  to  become 
available”  would  fiilfill  the  regulatory 
requirement.  However,  if  immediately 
upon  receiving  written  notification  from 
FRA  that  a  remedial  actions  report  must 
be  submitted,  a  railroad  in  the  above 
example  makes  a  business  decision  to 
permanently  cease  operations  over  a 
segment  of  track,  the  appropriate  section 
under  which  to  report  this  remedial 
action  would  be  §  209.405. 

Section  209.407(b)  provides  that  each 
responsible  company  shall  submit  its 
explanation  of  the  reasons  for  its  delay 
in  a  manner  that  provides  the  same 
identifying  heading  information 
contained  in  the  remedial  actions  report 
form  referenced  in  §  209.405(b)  and 
shall  return  the  explanation  to  the 
person  whose  name  and  address  are  so 
designated.  The  responsible  company 
must  retain  the  remedial  actions  report 
form  and,  as  soon  as  it  finally  takes  all 
actions  necessary  to  remedy  its  failure 
to  comply  with  a  provision  of  the 
Federal  railroad  safety  laws,  submit  it  to 
FRA  in  accordance  with  §  209.407(c). 

Section  209.407  requires  in 
subsection  (c)  that  upon  completing  all 
actions  necessary  to  remedy  a  failure  to 
comply  with  a  provision  of  the  Federal 
railroad  safety  laws,  each  responsible 
company  shall  have  30  days  after  the 
calendar  month  in  which  the  actions  are 
completed  to  report  to  FRA  in  writing, 
in  accordance  with  the  reporting  code 
procedures  referenced  in  §  209.405(a) 
and  (b).  Unless  good  cause  is  shown,  the 


responsible  company  is  expected  to 
complete  its  remedial  actions  within  90 
days  of  receiving  written  notification  of 
a  failure  to  comply  with  a  provision  of 
the  Federal  railroad  safety  laws  in 
accordance  with  §  209.405.  Examples  of 
why  a  responsible  company  may  not  be 
able  to  complete  its  remedial  actions 
within  a  90-day  time  period  can  include 
manufacturing  problems  related  to  the 
unavailability  of  a  replacement  part  or 
a  temporary  unavailability  of  funds  with 
which  to  undertake  remedial  actions 
(and  the  unavailability  will  exceed  90 
days). 

Section  209.407(d)  requires  a 
responsible  company  to  submit  its 
remedial  actions  report  to  FRA  within 
the  time  limit  specified  in  §  209.407(c), 
even  if  the  company  believes  that  a 
question  exists  as  to  the  existence  of 
factual  elements  constituting  a  violation 
of  the  statute  or  regulation  cited  on  the 
inspection  report.  As  set  forth  in  the 
analysis  of  §  209.405(c),  if  a  responsible 
company  does  contest  the  allegation,  it 
may  explain  its  reasons  on  the  remedial 
action  report  form. 

Section  209.409  identifies  the 
penalties  FRA  may  impose  upon  any 
person,  including  a  responsible 
company,  that  violates  any  requirement 
of  this  subpart.  These  penalties  are 
authorized  by  section  209  of  the  Safety 
Act.  The  penalty  provision  parallels 
penalty  provisions  included  in 
numerous  other  regulations  issued  by 
FRA  under  authority  of  the  Safety  Act. 
Essentially,  any  person  who  violates  any 
requirement  of  this  subpart  or  causes 
the  violation  of  any  such  requirement 
will  be  subject  to  a  civil  penalty  of  at 
least  $500  and  not  more  than  $10,000 
per  violation.  Civil  penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  creates  an  imminent 
hazard  of  death  or  injury  to  persons,  or 
causes  death  or  injury,  a  penalty  not  to 
exceed  $20,000  per  violation  may  be 
assessed.  In  addition,  each  day  a 
violation  continues  will  constitute  a 
separate  offense.  Finally,  a  person  may 
be  subject  to  criminal  penalties  for 
knowingly  and  willfully  falsifying 
reports  required  by  these  regulations. 
FRA  believes  that  the  inclusion  of 
penalty  provisions  for  failure  to  comply 
with  the  regulations  is  important  in 
ensuring  that  compliance  is  achieved 
not  only  in  terms  of  submitting  the 
relevant  reports  of  remedial  actions 
taken,  but  also  in  development  of  more 
accurate  inspection  and  compliance 
data  so  as  to  better  determine  if 
railroads  are  minimizing  and  correcting 
safety  problems. 
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Environmental  Impact 

FRA  has  evaluated  this  proposed  rule 
in  accordance  with  its  proicedures  for  ' 
ensuring  full  consideration  of  the 
potenti^  environmental  impacts  of  FRA 
actions,  as  required  hy  the  National 
Environmental  Policy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Regulatory  Impact 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures.  It  is  considered 
to  be  non-major  vmder  Executive  Order 
12291  but  significant  under  the  DOT 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  Consequently,  FRA 
has  prepared  and  placed  in  the  docket 
a  regulatory  evaluation  addressing  the 
economic  impact  of  the  proposed  rule. 

It  may  be  inspected  and  photocopied  at 
Office  of  Chief  Coiinsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW.,  room  8201,  Washington,  DC 
20590.  Photocopies  may  also  be 
obtained  by  submitting  a  written  request 
to  the  FRA  Docket  Clerk  at  the  above 
address. 

FRA  believes  that,  in  general,  the 
railroad  industry  performs  repairs  or 
takes  other  rem^ial  actions  in  response 
to  notification  by  FRA  of  defects  and 
violations  in  a  timely  and  complete 
manner.  Especially  where  violations 
have  been  filed,  failure  to  take 
corrective  action  could  lead  to  vastly 
increased  penalties  and  even  individual 
liability,  liiis  rule  may  provide  some 
additional  incentive  to  take  such 
corrective  action  where  it  otherwise 
might  not  be  taken,  but  that  potential 
benefit  cannot  be  quantified.  However, 
it  is  doubtful  that  ^is  proposed  rule 
alone  will  reduce  the  number  of 
defective  conditions  in  the  industry,  or 
that  it  will  materially  impact  on  the 
already  declining  rate  of  train  accidents. 
Further,  this  proposed  rule  will  not 
change  the  manner  in  which  FRA 
enforces  the  Federal  railroad  safety 
laws;  the  types  of  violations  for  which 
safety  inspectors  currently  recommend 
the  assessment  of  a  civil  penalty  will 
remain  the  same. 

At  this  time,  FRA  is  unable  to 
quantify  any  direct  or  indirect  safety 
benefit  from  this  proposed  rule.  The 
potential  benefit  of  this  rule  comes 
about  bv  increasing  the  ability  of  the 
railroad  industry  to  manage  quality 
control,  as  well  as  by  improving  FRA's 
ability  to  efficiently  and  effectively 
manage  its  inspection  resoiirces.  It  is 
hoped  that  responsible  companies,  after 


being  required  by  this  proposed  rule  to 
report  remedial  actions  taken  in 
response  to  receiving  written 
notification  from  FRA  that  a 
recommendation  for  the  assessment  of  a 
civil  penalty  is  being  made  (for  which 
the  submission  of  a  remedial  actions 
report  is  required)  will  create  their  own 
internal  databases  of  these  reports. 
Although  not  required  by  this  proposed 
rule,  an  internal  analysis  of  this 
information,  in  conjunction  with  other 
resource  management  data,  might  lead 
the  management  of  responsible 
companies  to  take  actions  designed  to 
reduce  and/or  efiectively  respond  to 
defective  conditions. 

The  proposed  rule  vrill  assist  FRA  in 
monitoring  follow-up  actions  by 
responsible  companies  with  respect  to 
,  conditions  sufficiently  serious  to 
warrant  possible  future  civil  penalty 
actions.  Moreover,  the  proposed  rule 
holds  particular  potential  for  reducing 
the  amount  of  time  safety  inspectors 
spend  returning  to  an  inspection 
location  to  che^  on  the  status  of  a 
violation  for  which  a  violation  report 
had  previously  been  submitted.  Further, 
it  permits  FRA  to  develop  more 
comprehensive  safety  data,  better  utilize 
its  limited  resources,  and  consistently 
treat  all  similarly  situated  violators  of 
the  Federal  railroad  safety  laws. 

The  extent  to  which  these  potential 
benefits  will  be  realized  will  become 
clearer  over  time  as  both  the  railroad 
industry  and  FRA  learn  how  to  best 
utilize  ^e  data  required  by  this 
proposed  rule.  What  appears  clear  at 
this  time,  however,  is  that  it  will  not 
take  the  realization  of  many  benefits  to 
offset  the  relatively  insignificant  cost  to 
society  of  approximately  $75,000  per 
year  ($66,500  to  the  railroad  industry 
each  year  to  fill  out  the  required 
remedial  actions  reports  and 
approximately  $8,100  to  FRA  to  review 
the  reports). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  In  reviewing  the  economic 
impact  of  the  rule,  concluded  that 
it  will  have  a  minimal  economic  impact 
on  a  minor  number  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations; 
therefore,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  provisions  of  the 
Regulatory  Flexibility  Act.  State  rail 
safety  agencies  remain  free  to 
participate  in  the  administration  of 


FRA’s  rules,  but  are  not  required  to  do 
so. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Paperwork  Reduction  Act 

This  proposed  rule  has  information 
collection  requirements  in  §§  209.405 
and  209.407,  stating  that  when  a 
responsible  company  is  notified  in 
writing  by  FRA  that  a  civil  penalty  will 
be  recommended  for  a  feilure  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws,  and  that  a  remedial  actions 
report  must  be  submitted,  that  company 
will  report  to  FRA  all  actions  taken  to 
remedy  that  failure.  Section  209.407  has 
an  additional  information  collection 
requirement,  stating  that  any 
responsible  company  unable  to  either 
initiate  and/or  complete  remedial 
actions  within  the  time  limit  set  forth  in 
§  209.405  shall  submit  an  explanation  of 
the  reasons  for  the  delay  and  a  good 
faith  estimate  of  the  date  by  which  the 
remedial  actions  will  be  completed. 

FRA  is  submitting  this  information 
collection  requirement  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980.  The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  approximately  23 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Persons 
desiring  to  comment  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  submit  their  views  in  writing  to: 
Ms.  Gloria  Swanson,  Office  of  Safety, 
RRS-21,  Federal  Railroad 
Administration,  400  Seventh  Street, 

SW.,  room  8314,  Washington,  DC  20590; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  attn:  Desk 
Officer  for  FRA  (0MB  No.  2130-Now), 
New  Executive  Office  Building,  726 
Jackson  Place,  NW.,  room  3201, 
Washington,  DC  20503.  Copies  of  any 
such  comments  should  also  be  ^ 
submitted  to  the  Eiocket  Clerk,  Office'bf 
Chief  Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW.,  room  8201,  Washington,  DC  20590. 
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List  of  Subjects  in  49  CFR  Part  209 

Railroad  safety.  Remedial  actions 
reporting  rules.  Reporting  and 
recordkeeping  requirements. 

Request  for  Public  Comment 

FRA  proposes  to  add  a  new  subpart  E 
to  part  209  of  title  49,  Code  of  Federal 
Reflations,  as  set  forth  below.  FRA 
soUdts  comments  on  all  aspects  of  the 
proposed  rule  and  the  analysis 
advanced  in  the  explanation  of  the 
proposed  rule,  whether  through  written 
submissions  or  participation  at  the 
public  hearing,  or  both.  FRA  may  make 
changes  in  the  final  rule  based  on 
comments  received  in  response  to  this 
notice. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  chapter  11,  subtitle  B, 
of  title  49,  Code  of  Federal  Regulations 
as  follows: 

PART  209— [AMENDED] 

1.  The  authority  citation  for  part  209 
is  revised  to  read  as  follows: 

Authoritjr:  45  U.S.C.  6, 10,  and  13,  as 
amended;  45  U.S.C  34,  as  amended,  45 
U.S.C  43, 43a,  as  amended;  45  U.S.C.  64a,  as 
amended;  45  U.S.C  431,  437, 438  and  439, 
as  amended;  49  U.S.C  103(c);  49  App.  U.S.C. 
26(b),  as  amended;  49  App.  U.S.C.  1655(e), 
as  amended;  49  App.  U.S.C  1804, 1809,  as 
amended;  Pub.  L.  100-342;  Pub.  L.  102-365; 
and  49  GFH  1.49(c),  (d),  (f),  (g),  (m)  and  (s). 

2.  By  revising  209.3  to  read  as  follows: 

1208.3.  DaflnMotM. 

As  used  in  this  part — 

Administrator  means  the  Federal 
Railroad  Administrator,  the  Deputy 
Administrator  of  the  FRA  or  the 
delegate  of  either. 

Chief  Counsel  means  the  Chief 
Counsel,  FRA,  or  his  or  her  delegate. 

Day  means  calendar  day. 

Federal  railroad  safety  laws  means  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C  421  et  seq.),  the  Hazardous 
Materials  Transportation  Act  (49  App. 
U.S.C.  1801  et  seq.),  and  those  laws 
transferred  to  the  jurisdiction  of  the 
Secretary  of  Transportation  by 
subsection  (e)(1),  (2),  and  (6)(A)  of 
section  6  of  the  I^partment  of 
Transportation  Act  (49  App.  U.S.C. 
1655(e)(1),  (2),  and  (6)(A)),  and  any 
rules,  regulations,  orders,  or  standards 
issued  under  a  provision  of  those 
statutes  by  FRA.  Those  laws  which  were 
transferred  include,  but  are  not  limited 
to,  the  Safety  Appliance  Acts  (45  U.S.C. 
1-16),  the  Lf  omotive  Inspection  Act 
(45  U.S.C  22-34),  the  Accident  Reports 
Act  (45  U.S.C  38-43a),  the  Hoxirs  of 
Service  Act  (45  U.S.C.  61-64b),  and  the 


Signal  Inspection  Act  (49  App.  U.S.C. 

26). 

FRA  means  Federal  Railroad 
Administration,  Department  of 
Transportation. 

Motion  means  a  request  to  a  presiding 
officer  to  take  a  particular  action. 

Person  includes  all  categories  of 
entities  covered  imder  1  U.S.C.  1, 
including  but  not  limited  to  a  railroad; 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad; 
any  owner,  manufacturer,  lessor,  or 
lessee  of  railroad  equipment,  track,  or 
facilities;  any  independent  contractor 
providing  goods  or  services  to  a 
railroad;  and  any  employee  of  such 
owner,  manufacturer,  lessor,  lessee,  or 
independent  contractor;  and,  with 
respect  to  a  violation  of  the  Hazardous 
Materials  Regulations,  |>erson  has  the 
same  meaning  as  in  49  App.  U.S.C. 
1802(11). 

Pleading  means  any  written 
submission  setting  forth  claims, 
allegations,  arguments,  or  evidence. 

residing  officer  means  any  person 
authorized  to  preside  over  any  hearing 
or  to  make  a  decision  on  the  record, 
including  an  administrative  law  judge. 

Railroad  means  all  forms  of  non¬ 
highway  ground  transportation  that  nm 
on  rails  or  electro-magnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  (Consolidated  Rail 
(Corporation  as  of  January  1, 1979,  and 
(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Respondent  means  a  person  upon 
whom  the  FRA  has  served  a  notice  of 
probable  violation,  notice  of 
investigation,  or  notice  of  proposed 
disqualification. 

Responsible  company  means  the 
person  (other  than  an  individual)  who 
receives  a  notice  that  a  remedial  actions 
report  must  be  filed  under  Subpart  E  of 
this  part. 

3.  By  adding  a  new  Subpart  E — 
Reporting  of  Remedial  Actions,  to  read 
as  follows: 

Subpart  E— Remedial  Aetkrna 

1209.401.  PurpoM  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
require  any  responsible  company 
notified  by  FRA  both  that  assessment  of 
a  civil  penalty  will  be  recommended  for 


a  failure  of  that  company  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws  and  that  a  remedial  actions 
report  must  be  submitted  to  report  to 
FRA,  within  30  days  after  the  end  of  the 
month  in  which  such  notification  is 
received,  actions  taken  to  remedy  that 
failure. 

(b)  This  subpart  does  not  relieve  the 
responsible  company  of  the  underlying 
responsibility  to  comply  with  a 
provision  of  the  Federal  railroad  safety 
laws  or  this  subchapter.  The  30-day 
period  after  the  end  of  the  month  in 
which  notification  is  received  is 
intended  merely  to  provide  the 
responsible  company  with  an 
opportunity  to  prepare  its  report  to  FRA, 
and  does  not  excuse  continued 
noncompliance. 

§209.403.  Application. 

This  subpart  applies  to  any 
responsible  company  that  receives 
written  notification  from  FRA  both: 

(a)  That  assessment  of  a  civil  penalty 
will  be  recommended  for  a  failure  by 
that  company  to  comply  with  a 
provision  of  the  Federal  railroad  safety 
laws;  and 

(b)  That  a  remedial  actions  report 
must  be  submitted. 

§209.405.  Reporting  of  rcmodiai  action*. 

(a)  Each  responsible  company  that  has 
received  written  notification  finm  FRA 
both  that  assessment  of  a  civil  penalty 
will  be  recommended  for  a  failm-e  to 
comply  with  a  provision  of  the  Federal 
railroad  safety  laws  and  that  a  remedial 
actions  report  must  be  submitted  shall 
report  to  FRA  in  writing,  within  30  days 
after  the  calendar  month  in  which  the 
notification  is  received,  all  actions  taken 
to  remedy  that  failure.  If  written 
notification  to  the  responsible  company 
is  provided  by  FRA  by  first  class  mail, 
then  for  purposes  of  determining  the 
calendar  month  in  which  notification  is 
received,  the  company  shall  be 
presumed  to  have  received  the 
notification  five  business  days  following 
the  date  of  mailing.  In  selecting  the 
reporting  code  on  the  form  that  best 
describes  the  actions  taken  to  remedy 
the  failure,  the  responsible  company 
shall  not  merely  indicate  that  corrective 
action  was  taken,  but  shall  select  the 
reporting  code  that  most  accurately 
reflects  what  action  was  taken,  su^  as 
repair  or  replacement  of  a  defective 
component;  movement  of  a  car  for 
repair  (where  permitted);  completion  of 
a  required  inspection;  removal  of  a 
noncomplying  item  from  service  (where 
permitted);  reiduction  of  operating  speed 
(where  sufficient  to  achieve 
compliance);  or  any  combination  of 
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actions  appropriate  to  remedy  the 
noncompliance  cited. 

(b)  Each  responsible  company  shall 
submit  such  report  in  the  manner 
prescribed  on  the  report  form  provided 
to  it  by  the  FRA  safety  inspector,  state 
inspector  participating  in  investigative 
and  surveillance  activities  under  part 
212  of  this  chapter,  or  other  duly 
authorized  official  recommending  the 
assessment  of  a  civil  penalty.  The 
company  shall  return  this  report  form 
only  to  t^e  person  whose  name  and 
address  are  designated  on  the  form. 

(c)  Except  as  provided  in  §  209.407  of 
this  subpart,  a  responsible  company 
must  submit  its  report  to  FRA  within 
the  time  limit  specified  in  paragraph  (a) 
of  this  section.  If  the  company  believes 
that  a  question  exists  as  to  the  existence 
of  factual  elements  constituting  a 
violation  of  the  statute  or  regulation 
cited  on  the  inspection  report,  the 
remedial  actions  report  shall  be 
submitted  with  an  appropriate  written 
explanation. 

§209.407.  Delayed  reports. 

(a)  Upon  receiving  written 
notification  from  FRA  both  that 
assessment  of  a  civil  penalty  will  be 
recommended  for  a  failure  to  comply 
with  a  provision  of  the  Federal  railroad 
safety  laws  and  that  a  remedial  actions 
report  must  be  submitted,  each 
responsible  company  that  is  unable  to 
either  initiate  and/or  complete  remedial 
actions  within  the  time  limit  set  forth  in 
§  209.405(a},  shall  submit  to  FRA  in 
writing,  within  30  days  after  the 
calendar  month  in  which  the 


notification  is  received,  an  explanation 
of  the  reasons  for  such  delay  and  a  good 
faith  estimate  of  the  date  by  which  the 
remedial  actions  will  be  completed.  If 
written  notification  to  the  responsible 
company  is  provided  by  FRA  by  first 
class  mail,  then  for  purposes  of 
determining  the  calendar  month  in 
which  notification  is  received,  the 
company  shall  be  presumed  to  have 
received  the  notification  five  business 
days  following  the  date  of  mailing. 

(b)  Each  responsible  company 
required  to  submit  an  explanation  of  the 
reasons  for  its  delay  in  t^ng  all  actions 
necessary  to  remedy  its  failure  to 
comply  with  a  provision  of  the  Federal 
railroad  safety  laws  shall  do  so  in  a 
manner  that  provides  the  same 
identifying  heading  information 
contained  on  the  remedial  actions  report 
form  referenced  in  §  209.405(b).  The 
responsible  company  shall  return  the 
explanation  only  to  the  person  whose 
name  and  address  are  designated  on  the 
form. 

(c)  As  soon  as  the  responsible 
company  finally  takes  all  actions 
necessary  to  remedy  its  failure  to 
comply  with  a  provision  of  the  Federal 
railroad  safety  laws,  it  shall  report  to 
FRA  in  writing,  within  30  days  after  the 
end  of  the  calendar  month  in  which  the 
actions  to  remedy  the  failure  are 
completed,  in  accordance  with  the 
reporting  code  procedures  referenced  in 
§  209.405(a)  and  (b).  Except  for  good 
cause  shown,  the  responsible  company 
is  expected  to  complete  the  remedial 
actions  within  90  days  after  the  end  of 
the  calendar  month  in  which  the 


notification  of  its  failure  to  comply  with 
a  provision  of  the  Federal  railroad  safety 
laws  was  originally  received. 

(d)  If  the  responsible  company 
believes  that  a  question  exists  as  to  the 
existence  of  factual  elements 
constituting  a  violation  of  the  statute  or 
regulation  cited  on  the  inspection 
report,  the  remedial  actions  report  shall 
be  submitted  with  an  appropriate 
written  explanation. 

§209.409.  PenaltiM. 

Any  person  who  violates  any 
requirement  of  this  subpart  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $10,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  A  person  may  also  be 
subject  to  the  criminal  penalties 
provided  for  in  45  U.S.C.  438(e)  for 
knowingly  and  willfully  falsifying 
reports  required  by  this  subpart. 

Issued  in  Washington,  DC,  on  June  11. 
1993. 

S.  Marie  Lindaey, 

Acting  Administrator. 

aHjjNQ  cooe  4tio-oa-p  '  ' 
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Remedial  Actions  Report 
Required  by  Pub.  Law  102  -365 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

Endangered  and  Threatened  Species 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  petition  and 
request  for  information. 

SUMMARY:  NMFS  has  received  a  petition 
to  list  the  central  California  coho 
salmon  [Oncorhynchus  kisutch) 
populations  occiirring  in  Scott  and 
Waddell  Creeks  (Santa  Cruz  County, 

CA)  as  endanger^  tmder  the 
Endangered  Species  Act  (ESA).  Based 
on  the  requirements  of  section  4  of  the 
ESA,  NMFS  has  determined  that  the 
petition  presents  substantial  scientific 
information  indicating  that  the  action 
may  be  warranted.  Therefore,  NMFS  is 
initiating  a  status  review  to  determine  if 
the  petitioned  action  is  weirranted.  To 
ensure  that  the  review  is 
comprehensive,  NMFS  is  soliciting 
additional  information  and  data 
regarding  this  action. 

DATES:  Comments  and  information 
should  be  received  by  August  2, 1993. 
ADDRESSES:  Copies  of  the  petition  are 
available  fi'om,  and  comments  should  be 
submitted  to.  Dr.  Gary  Matlock,  Acting 
Regional  Director,  NMFS,  Southwest 
Region,  501  W.  Ocean  Blvd.,  Suite  4200, 
Long  Beach,  CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Lecky,  NMFS,  Southwest  Region, 
(310)  980-4015  or  Margaret  Lorenz, 
NMFS,  Office  of  Protected  Resources, 
(301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  or 
remove  a  species  from  the  List  of 
Endangered  and  Threatened  Wildlife 
and  designate  critical  habitat.  Section 
4(b)(3)(A)  of  the  ESA  requires  that,  to 
the  extent  practicable,  within  90  days 
after  receiving  a  petition,  the  Secretary 
(Interior  or  Commerce)  must  determine 
whether  it  presents  substantial  scientific 
or  commercial  information  indicating 
that  the  action  may  be  warranted. 

Petition  Received 

On  March  11, 1993,  NMFS  received  a 
petition  from  the  Santa  Cruz  County 
Planning  Department  to  list  the  central 
(DaUfomia  coho  salmon  populations 
occurring  in  Scott  and  Waddell  Creeks 


(Santa  Cruz  County,  CA)  as  endangered 
and  to  designate  critical  habitat.  The 
Santa  Cruz  Coimty  Planning  Department 
prepared  the  petition  at  the  request  of 
the  Santa  Cruz  County  Fish  and  Game 
Advisory  Commission  after  a  year  of 
investigations  and  three  local  public 
hearings.  The  petition  includes  reports 
prepaid  by  the  California  Department 
of  Fish  and  Game  and  Dr.  Jerry  Smith 
of  San  Jose  State  University  that 
provided  recant  information  on  the 
status  of  these  coho  populations.  In 
addition,  it  presents  information  and 
discusses  whether  the  populations 
qualify  as  a  “species"  imder  the  ESA  in 
accordance  with  NMFS  “Policy  on 
Applying  the  Definition  of  Species 
imder  the  Endangered  Species  Act  to 
Pacific  Salmon”  (November  20, 1991,  56 
FR  58612). 

Listing  Fairtors  and  Basis  for 
Determination 

Under  Section  4(a)(1)  of  the  ESA.  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  the  best  scientific  and 
commercial  data  available  after  taking 
into  account  any  efforts  made  by  any 
state  or  foreign  nation  to  protect  the 
species. 

Biological  Information  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  and  commercial  data.  NMFS  is 
soliciting  information  and  comments 
concerning  the  present  and  historic 
status  of  the  coho  salmon  populations 
occurring  in  Scott  and  Waddell  Creeks. 
NMFS  is  also  soliciting  information  on 
whether  these  Pacific  salmon 
populations  qualify  as  a  “species” 
under  the  ESA.  Copies  of  the  petition 
are  available  (see  ADDRESSES). 

It  is  important  to  note  that  unlike 
critical  habitat  designation,  the 
determination  to  list  a  species  is  based 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
regarding  a  species’  status  without 
reference  to  possible  economic  or  other 
impacts  of  such  a  determination  (50 
CFR  424.11(b)). 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  as  critical 


habitat  for  the  coho  salmon  populations 
occurring  in  Scott  and  Waddell  Creeks. 
Areas  that  include  the  physical  and 
biological  features  essential  to  the 
recovery  of  the  species  should  be 
identified.  Areas  outside  the  present 
distribution  should  also  be  identified  if 
such  areas  are  essential  to  the  recovery 
of  the  species.  Essential  features  should 
also  be  identified.  Essential  features 
include  but  are  not  limited  to  (1)  space 
for  individual  and  population  growth, 
and  for  normal  behavior;  (2)  fo^,  water, 
air,  light,  minerals,  or  other  nutritional 
or  physiological  requirements;  (3)  cover 
or  shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  ofispring;  and 
generally.  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  the  sp>ecies. 

For  areas  potentially  qualifying  as 
critical  habitat.  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  afiect  the  area  or  could  be  affected 
by  the  designation  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designations  under 
the  ESA  is  the  probable  economic 
impact  “of  the  (critical  habitat) 
designation  upon  proposed  or  ongoing 
activities”  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  net  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  listing 
the  species.  Economic  efiects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include  (1)  supporting 
documentation  such  as  maps, 
bibliographic  reference,  or  reprints  of 
pertinent  publications  and  (2)  the 
commentor’s  name,  address  and 
association,  institutions,  or  business. 

Dated:  June  14, 1993. 

William  W.  Fox,  )r.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration. 
|FR  Doc  93-14384  Filed  6-17-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WIMIKe  Service 
50  CFR  Part  17 

Endangered  aiKl  Threatened  Wildlife 
and  Planta;  124lonth  Finding  on 
Petition  To  Revlee  Critical  Habitat  for 
Perdido  Key  Beach  Mouse 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 
determination  of  how  it  intends  to 

Eroceed  on  a  petition  to  revise  critical 
abitat  for  the  Perdido  Key  beach 
mouse,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended.  After 
review  of  all  available  sdentiiic  and 
commercial  information,  the  Service  has 
determined  that  the  petitioned  action  is 
warranted  but  will  be  delayed  until 
other  higher  priority  actions  to  amend 
the  lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  have  been  taken. 
DATES:  The  finding  annoimced  in  this 
notice  was  made  on  May  23, 1993. 
Comments  and  information  may  be 
submitted  imtil  further  notice. 
ADDRESSES:  Information,  comments,  or 
questions  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service.  3100  University  Boulevard 
South,  Suite  120,  Jacksonville,  Florida 
32216.  The  petition,  findings, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  M.  Bentzien,  Assistant  Field 
Supervisor  at  the  above  address  or 
telephone  904/232-2580. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(D)(ii)  of  the  Act  and 
the  Service’s  lis^g  regulations  (50  CFR 
424.14(c)(3))  require  the  Service,  after 
receiving  a  petition  to  revise  critical 
habitat  presenting  substantial 
information  indicating  that  the 
requested  revision  may  be  warranted,  to 
determine  how  it  intends  to  proceed 
with  the  requested  revision  within  12 
months,  and  to  promptly  publish  notice 
of  such  intention  in  the  Federal 
Re^ster. 

Ine  Perdido  Key  Beach  mouse 
(Peromyscus  polionotus  trissyllepsis)  is 
a  small,  myish-brown  mouse  rwtricted 
to  coastal  dunes  on  Pwdido  Key  in 
Baldwin  County,  Alabama  and 
Escambia  County,  Florida.  It  was  listed 
as  an  endangered  species,  pursuant  to 


the  Endangered  Species  Act  of  1973,  as 
amended  (Act),  on  Jime  6, 1985  (50  FR 
23872),  due  to  loss  of  coastal  habitat 
fiom  human  development.  One  area  in 
Alabama  (the  Perdido  Key  unit  of  Gulf 
State  Paik)  and  two  areas  in  Florida 
were  concurrently  designated  as  critical 
habitat  for  the  species. 

On  November  5, 1991,  The  Alabama 
Conservancy  petitioned  the  Service  to 
revise  criticid  habitat  for  the  Perdido 
Key  beach  mouse,  through  an 
emergency  rule,  to  include  lands  north 
of  Highway  182  at  the  northwestern  end 
of  Perdido  Key,  Baldwin  County, 
Alabama.  The  petitioner  maintained 
that  this  was  necessary  to  prevent  the 
permanent  loss  of  crucial  habitat  for  the 
species.  The  area  in  Question  include 
both  privately  owned  and  State  (Gulf 
State  Park)  lands.  The  petitioner 
asserted  that  private  development 
would  cause  the  loss  of  important 
habitat  for  the  Perdido  Key  beach 
mouse,  and  cited  a  Biological  Opinion, 
prepared  by  the  Service  pursuant  to 
Section  7  of  the  Endangered  Species 
Act.  as  evidence  for  this  assertion. 

S^ion  4(b)(3)(D)(i)  of  the  Act,  and 
the  Service’s  listing  regulations  (50  CFR 
424.14(c)(1))  require  that  with  respect  to 
petitions  to  revise  critical  habitat,  the 
Service,  to  the  maximum  extent 
practicable,  make  a  finding  within  90 
days  as  to  whether  the  petition  presents 
substantial  scientific  information 
indicating  that  the  revision  may  be 
warranted.  The  Service’s  listing 
regulations  (50  CFR  424.14(c)(2)(i)) 
fuilher  require  that,  in  making  a  finding 
on  a  petition  to  add  critical  habitat,  the 
Service  shall  consider  whether  the 
petition  contains  information  indicating 
that  areas  jpetitioned  to  be  added  to 
critical  habitat  contain  physical  and 
biological  features  essential  to,  and  that 
may  require  special  management  to 
provide  for.  the  conservation  of  the 
species  involved. 

After  considering  the  petition  and 
other  available  information,  the  Service 
found  that  the  requested  action  to  add 
lands  north  of  Highway  182  and  west  of 
the  Ono  Island  Bridge  to  critical  habitat 
for  the  Perdido  Key  beach  mouse  may 
be  warranted  (57  FR  55219,  November 
24, 1992). 

12-Month  Determination  of  Intent 

The  information  presented  in  the  90- 
day  finding  continues  to  be  valid  for  the 
Service’s  12-month  finding.  Despite  the 
recent  clearing  of  portions  of  the  private 
lands  in  this  area,  there  remains  habitat 
north  of  Highway  182  that  is  occupied 
by  beach  mice  and  is  also  essential  as 
a  refugium  from  storms  overwashing  the 
designated  critical  habitat  south  of 
Highway  182.  The  Alabama  Cooperative 


Fish  and  Wildlife  Research  Unit  (Dr. 
Nicholas  Holler,  pers.  comm.,  December 
15, 1992)  found  tracks  throughout  the 
area  north  of  Highway  182  in  1988,  and 
trapped  two  beach  mice.  On  March  8, 
1992,  staff  of  the  Service’s  Daphne, 
Alab^a  Field  Office  trapped  beach 
mice  on  State  lands  north  of  Highway 
182  and  west  of  the  Ono  Island  Bridge. 
Personnel  of  the  Alabama  Cooperative 
Fish  and  Wildlife  Research  Unit  (Dr. 
Holler,  pers.  comm.,  December  15, 1992) 
also  trapped  Perdido  Key  beach  mice  on 
the  State  lands  during  the  summer  and 
fall  of  1992,  capturing  12  mice  and  23 
mice,  respectively.  Mice  were  captured 
up  to  the  boundary  of  adjacent  private 
land,  and  there  was  as  good  or  better 
habitat  on  some  of  the  private  land  as 
on  State  land,  indicating  that  beach 
mice  do  occur  on  uncleared  private  land 
in  the  area.  All  available  evidence 
indicates  that  the  area  north  of  Highway 
182  supports  a  viable  beach  mouse 
population. 

m  a  memorandum  dated  March  30, 
1992,  the  supervisor  of  the  Daphne 
Field  Office  reemphasized  the 
imj^rtance  of  areas  north  of  the 
hi^way  as  habitat  for  the  Perdido  Key 
beach  mouse,  indicating  that  both  State 
lands  and  uncleared  private  lands  north 
of  Highway  182  supported  sea  oats 
[Uniola  paniculata)  a  primary  food 
source  for  beach  mice,  and  that  the 
habitat  was  similar  in  appearance  to 
habitat  already  designated  for  the 
Perdido  Key  Beach  mouse  south  of 
Highway  182.  There  remain 
approximately  151.5  acres  of  uncleared 
land  north  of  Highway  182, 132.5  of 
which  either  support  or  are  likely  to 
support  beach  mice.  The  area  petitioned 
to  M  added  to  already  designated 
critical  habitat  contains  physical  and 
biological  features  essential  to  the 
conservation  of  the  Perdido  Key  beach 
mouse,  and  that  may  require  special 
management. 

Based  on  the  above  information,  the 
Service  finds  that  the  petition  to  add 
lands  north  of  Highway  182  and  west  of 
the  Ono  Island  Bridge  is  warranted  but 
precluded  by  work  on  numerous 
candidate  species  with  high  listing 
priority.  On  September  21, 1983,  me 
Service  published  its  priority  system  for 
listing  species  vmder  tne  Act  (48  FR 
43098-43105).  The  system  considers 
three  factors  (magnitude  of  threat, 
immediacy  of  threat,  and  taxonomic 
distinctiveness)  in  assigning  species 
numerical  priorities  on  a  scale  of  1  to 
12.  Alffiough  me  priority  system  does 
not  address  critical  habitat,  ffie  Service 
believes  that  me  priority  of  revising 
critical  habitat  for  ffie  Perdido  Key 
beach  mouse  is  lower  man  actions  to  list 
category  1  species  (species  for  which  me 
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Service  has  adequate  information  to 
proceed  with  listing]  that  are  under  a 
ni^  magnitude  of  imminent  threat. 

The  Service  already  reviews  Federal 
actions  that  may  affect  the  Perdido  Key 
beach  mouse  through  the  jeopardy 
standard  of  Section  7  of  the  ^dangered 
Species  Act  (see  discussion  of  Section  7 
below).  Revising  critical  habitat  would 
not  appreciably  increase  this  protection. 

Se^on  4(b)(7)  of  the  Act  and  the 
Service’s  listing  regulations  (50  CFR 
424.20)  provide  for  the  issuance  of 
emergency  regulations,  for  no  longer 
than  240  days,  effective  immediately 
upon  publication  in  the  Federal 
Register,  to  respond  to  any  emergency 
posing  a  significant  threat  to  the  well¬ 
being  of  any  species  of  fish  and  wildlife 
or  plants.  Although  emergency  action  is 
not  petitionable  under  Section  4(b)(3)  of 
the  Endangered  Species  Act,  su(±  action 
is  subject  to  consideration  under  the 
Administrative  Procedure  Act.  The 
Service  finds  that  an  emergency 
response  to  this  petition  is  unjustified, 
for  the  following  reasons.  Section  7  of 
the  Act  applies  only  to  Federal  agency 
actions;  only  Federal  agencies  are 
required  to  instire  that  their  actions  are 


not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  adversely 
modify  critical  habitat  of  such  species. 
Therefore,  inclusion  of  the  State  and 
private  lands  north  of  Highway  182  in 
designated  critical  habitat  would  not 
potentially  affect  use  or  development  of 
these  lands  unless  Federal  permitting  or 
funding  were  involved.  If  such  agency 
involvement  occurs,  the  Section  7 
jeopardy  standard  still  applies  whether 
or  not  critical  habitat  is  designated. 

In  the  case  of  the  Biological  Opinion 
referenced  in  the  petition,  the  Service 
made  not  only  a  jeopardy  finding  in  an 
area  outside  of  designated  critical 
habitat,  but  found  that  the  subject 
project  would  adversely  modify  nearby 
designated  critical  habitat.  It  is  likely 
that  similar  projects  in  the  area  north  of 
Highway  182  would  also  result  in 
jeopardy/adverse  modification 
Biological  Opinions.  Section  7 
protection  for  habitat  north  of  the 
designated  critical  habitat  already 
exists,  and  there  is  no  apparent 
regulatory  benefit  from  revising  critical 
habitat  of  the  Perdido  Key  bea^  mouse 
on  an  emergency  basis.  Section  9  of  the 


Act  currently  also  prohibits  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct]  of  Perdido  Key  beach 
mice,  both  within  and  outside 
designated  critical  habitat. 

Author 

The  primary  author  of  this  notice  is 
Dr.  Michael  M.  Bentzien  (see  ADDRESSES 
section  above). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C. 
1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  May  27, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 

IFR  Doc.  93-14446  Filed  6-17-93;  8-45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
pubUc.  Notices  of  hearings  and  Investigations, 
committee  meetir>gs,  agency  dedskxts  and 
rulings,  deiegatione  of  authority,  filing  of 
petitions  arxl  applications  and  agency 
statements  of  organization  aixt  fuKtiora  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Rocky  Mountain  Region;  Telluride  Ski 
Area  Expansion,  Grand  Mesa, 
Uncompahgre  and  Gunnison  National 
Forests,  San  Miguel  County,  Colorado; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  develop 
six  new  ski  lifts  with  associated  ski 
runs,  and  as  many  as  six  restaurants  on 
950  acres  at  the  Telluride  Ski  Area  on 
the  Grand  Mesa,  Uncompahgre,  and 
Gunnison  National  Forests  within  San 
Miguel  County,  Colorado.  All  but  20 
acres  are  within  the  existing  ski  area 
boundary.  The  20  acres  outside  the 
existing  ski  area  boundary  are  needed  to 
accommodate  one  of  the  lifts.  The  ski 
area  is  presently  operating  under  special 
use  permit  granted  to  the  Telluride  Ski 
Area,  Inc.  The  proposal  would  roughly 
double  the  capacity  of  the  Telluride  sld 
area. 

The  expansion  proposal  is  designed  to 
help  maintain  Telluride’s  standing  as  a 
world  class  resort  by  enhancing  slder 
capacity  and  the  quality  of  the  Telluride 
skiing  experience. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  July  15, 1993.  The  draft  EIS 
is  schedule  for  publication  in 
September  1993  and  the  final  EIS  in 
January  1994. 

ADDRESSES:  Send  written  comments  to 
Jeff  Burch,  Forest  Planner,  Grand  Mesa, 
Uncompahgre,  and  Gunnison  National 
Forests,  2250  Highway  50,  Delta, 
Colorado  81416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeff  Burch,  Forest  Planner,  (303)  874- 


7691  or  Jim  Hackett,  Ski  Area 
Administrator,  (303)  327-4854. 

SUPPLEMENTARY  INFORMATION:  The 
proposal  for  expansion  at  Telluride 
includes  construction  of  six  new  lifts, 
associated  ski  runs,  as  many  as  six  new 
restaurants,  and  access  to  expert  skier 
terrain  available  until  now  only  by 
walking.  Skier  capacity  may  as  much  as 
double  on  the  mountain  by  the  final 
completion  of  the  project.  Construction 
would  occur  in  summers  when  snow  is 
off. 

It  is  important  to  remain  clear  about 
the  decisions  to  be  made  on  the 
Telluride  expansion  proposal.  Much  of 
what  is  proposed  are  1980  and  1983 
proposals,  which  have  been  previously 
analyzed  in  an  environmental 
assessment  and  approved.  We  have  an 
obligation  to  be  sure,  before  we  allow 
major  construction  to  begin,  that  we 
have  considered  all  environmental 
factors,  analyzed  to  the  latest  standards. 
This  EIS  will  accomplish  this. 

The  San  Joaquin,  Novice,  and  part  of 
the  Gold  Hill  lifts,  and  the  restaurants 
are  portions  of  the  proposal  which  are 
new.  All  of  these  except  a  portion  of  the 
San  Joaquin  lift  and  bowl  are  within  the 
Ski  area  bovmdary.  This  area  is  allocated 
to  ski  area  use  and  development  in  both 
the  Forest  Plan  and  the  R^onal  Guide. 
Decisions  to  manage  the  area  within  the 
ski  area  boundary  for  ski  area  use  and 
development  will  not  be  revisited, 
unless  an  effect  that  can  not  be 
mitigated,  on  some  very  significant 
resource  is  discovered  through  this 
analysis.  At  this  point  we  do  not 
anticipate  any  effects  such  as  this. 

The  decisions  to  be  made  within  the 
existing  ski  area  boundary  are  exactly 
where  and  how  lifts,  runs  and  facilities 
will  be  placed  to  minimize  negative 
environmental  effects.  C(Hisideration  of 
the  San  Joaquin  lift  and  bowl  will  also 
include  the  decision  as  to  whether  or 
not  to  permit  it. 

A  U.S.  Army  Corps  of  Engineers  “404 
Permit”  for  dredging  and  filling  waters 
and/or  wetlands  may  be  required, 
depending  upon  which  alternative  is 
selected  for  implementation.  The  U.S. 
Fish  &  Wildlife  Service  will  be 
consulted  on  possible  effects  to 
Threatened  or  Endangered  plant  and 
animal  species.  The  Forest  Service  will 
request  the  U.S.  Army  Corps  and  U.S. 
Fish  &  Wildlife  Service  or  cooperate  in 
the  environmental  analysis,  and  may 
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request  cooperation  fium  other  Local, 
State,  or  Federal  agencies. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  ^e  draft 
environmental  impact  statement  (DEIS). 
A  substantial  amount  of  scoping  has 
been  completed  for  the  Telluride 
expansion  proposal.  Information  gained 
fiom  that  scoping  effort  was  iised  to 
determine  an  EIS  was  needed.  Majm 
issues  identified  include:  (1)  Dispersed 
recreation  displacement  and 
development  of  the  Bear  Creek  area  in 
conjunction  with  construction  of  the 
San  Jaoquin  Bowl  lift.  (2)  Increased 
demand  for  community  services, 
transportation,  &  utilities.  (3)  Changes  in 
visual  quality.  (4)  Loss  of  wetlands.  (5) 
Increasing  air  and  noise  pollution.  (6) 
Loss  of  existing  recreation 
opportunities.  (7)  Maintaining  the 
integrity  of  Telluride’s  National  Historic 
District  (8)  Changes  in  lifestyle  or  sense 
of  community  (9)  Changes  in  ecosystem 
health  or  function  and  the  effect  on  fish, 
wildlife,  and  vegetation. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  fi-om  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  md  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model,  803  F.2d  1018, 1022  (9th 
Circuit,  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
draft  environmental  impact  statement 
comment  period  so  that  substantive 
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comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  m  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Please  note  that  comments  on  the  draft 
environmental  impact  statement  will  be 
regarded  as  public  information. 

The  Deciding  Official  will  be  Robert 
L.  Storch,  Forest  Supervisor,  Grand 
Mesa,  Uncompahgre  and  Gunnison 
National  Forest,  2250  Highway  50, 

Delta,  Colorado  81416. 

Dated:  June  11, 1993. 

Robert  L.  Storch, 

Forest  Supervisor. 

(FR  Doc.  93-14386  Filed  6-17-93;  8:45  am] 
BIUJNO  cooe  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trad*  Zones  Board 
[Docket  A(32b1)-2-e3] 

Foreign-Trade  Subzone  133 A— Maytag 
Refrigerator  Piaht  Galesburg,  IL; 
Request  for  Removal  of  Restriction 
(Compressors) 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  (FTZ)  Board 
pursuant  to  §  400.32(b)(1)  of  the  Board’s 
regulations  for  removal  of  a  restriction 
relating  to  the  use  of  compressors  in 
manufacturing  activity  within  Subzone 
133A  located  at  the  Maytag  Corporation 
plant  in  Galesburg,  Illinois.  It  was 
formally  filed  on  June  4, 1993. 

The  FTZ  Board  approved  subzone 
status  for  the  Maytag  refiigeretor/freezer 
manufacturing  plant  in  G^esburg, 
lilinq^  in  1989  (Subzone  133A;  Board 
OrdeM48:  54  FR  47246;  11/13/89), 
subject  to  a  restriction  that  required 
Ma^ag  to  elect  privileged  foreign  status 
on  refrigeration  compressors  admitted  to 
the  subzone.  After  reviewing  a  request 
from  Maytag  made  in  1990  for  a 
temporary  suspension  of  the  restriction 


based  on  changed  circumstances,  the 
Board  authorized  a  suspension  imtil 
December  31, 1993  (Bo^  Order  485;  55 
FR  37341;  9/11/90).  ’There  was  no 
opposition  to  the  request  and  the  Board 
concluded  that  there  was  no  indication 
of  adverse  effects,  but  the  time  limit  vras 
adopted  because  this  was  the  first  such 
activity  involving  compressors.  Since 
1990,  there  have  been  other  operations 
of  this  nature  authorized  without  time 
restrictions. 

Maytag  is  now  requesting  that  the 
restriction  be  permanently  removed. 

*rhis  would  allow  Maytag  to  continue  to 
choose  the  duty  rate  that  applies  to 
finished  refiigerators/fireezers  (2.9%). 
'The  duty  rate  for  compressors  (HTSUS 
8414.30)  is  3.4  percent.  'The  request 
indicates  that  the  full  use  of  zone 
procedures  would  continue  to  help  the 
plant  maintain  its  international 
competitiveness. 

Public  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  'The  closing  period  for  their 
receipt  is  Au^st  2. 1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  &  Pennsylvania  Avenue  NW.. 
Washington,  DC  20230. 

Dated:  June  11, 1993. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc  93-14451  Filed  6-17-93;  8:45  am] 
BUXMQ  COOE  3610-OS-P 


[Docket  No.  24-93] 

Foreign-Trade  Zone  161 — Sedgwick 
County,  KS  (Wichita  Area)  Application 
for  Subzone;  Sanofi  Winthrop 
Pharmaceutical  Plant,  McPherson,  KS 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  County 
Commissioners  of  Sedgwick  Qnmty, 
Kansas,  grantee  of  FTZ  161,  requesting 
special-purpose  subzone  status  for  the 
pharmaceutical  manufacturing  facility 
of  Sanofi  Winthrop  L.P.  (joint  venture 
between  Elf  Sanofi  (Franca)  and  Sterling 
Winthrop  Inc./Eastman  Kodak 
Company,  hereinafter  refrared  to  as 
Sanofi  Winthrop)  in  McPherson, 

Kansas,  adjacent  to  the  Wichita  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 


regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  Jime  8. 
1993. 

Sterling  Winthrop  is  a  global 
pharmaceutical  firm  whose  primary 
product  liens  include:  diagnostic 
ima^g  agents,  hormonal  products, 
cardiovasculars,  analgesics, 
antihistamines  and  muscle  relaxants.  In 
1991,  Sterling  Winthrop  and  Elf  Sanofi, 
a  French  pharmaceutic^  and  health 
care  products  company,  formed  the 
Sanofi  Winthrop  alliance  to  jointly 
develop,  manufacture  and  market 
products  worldwide.  This  proposal  is 
part  of  an  overall  company  cost 
reduction  effort.  (Applications  are 
pending  for  plants  in  Barceloneta, 

Puerto  Rico  (FTZ  Doc.  18-93,  58  FR 
29192,  5-19^3)  and  Rensselaer,  New 
York  (FTZ  Doc.  22-93).  Another 
application  is  being  submitted  for  its 
facility  in  Des  Plaines,  Illinois). 

Sanofi  Winthrop’s  Kansas  plant  (160 
acres.  2  bldgs.,  265,000  sq.  ft.)  is  located 
at  1776  Noi^  Centeimial  Drive, 
McPherson  (Mcpherson  County),  some 
40  miles  north  of  Wichita.  The  facilities 
(430  employees)  are  primarily  engaged 
in  the  production  of  dental  anesthetics 
such  as  “Carbocaine”  and  ’’Demerol” 
and  radio  diagnositc  imaging  agents, 
such  as  ’’Hypaque”  and  ’’Hypaque 
Meglumine”.  Company  plans  call  for 
possible  expansion  of  the  plant’s 
product  lines  to  include  cardiovascular, 
oncological  and  certain  other  diagnostic 
products.  The  company  performs 
contract  manufacturing  at  tlie  plant, 
primarily  ’’lyophilization”  (fi^ze 
drying)  for  biotechnology  firms. 
Foreign-sourced  materials  used  at  the 
plant  account  for,  on  average,  13  percent 
of  the  finished  products’  vdue  and 
include  primarily  diatrizoate  acid  and 
diatrizoate  meglumine  at  this  time.  *rhe 
company  may  also  purchase  from 
abroad  products  in  the  following  general 
categories:  Empty  pharmaceutical 
capsules,  yttrium  or  scadium  metal 
compounds,  hydrocarbons,  alcohols, 
phenols,  ethers,  epoxides,  acetals, 
aldehydes,  ketone  function  compounds, 
mono-  and  polycarboxylic  acids, 
phosphoric  esters,  amine-,  carboxymide, 
nitrile-  and  oxygen-function 
compounds,  hydrazine  or 
hydroxylamine,  heterocyclic 
compounds,  sulfonamides,  vitamins, 
hormones,  vegetable  alkaloids,  blood/ 
vaccines/toxins/cultures,  sugars, 
antibiotics,  gelatins,  enzymes, 
packaging,  medical  instruments/ 
appliances  and  parts  thereof, 
m^icaments,  and  other  pharmaceutical 
products. 

Zone  procedures  would  exempt 
Sanofi  Winthrop  from  Customs  duty 
payments  on  foreign  materials  used  in 
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production  at  the  McPherson  plant  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
(duty-free  to  16.2%,  with  most  falling  in 
the  6.3%-6.9%  range).  The  duty  rates 
on  foreign-sourced  items  range  from 
duty-free  to  23.5  percent,  wiUi  most 
falling  within  the  3.7%-7.9%  range. 

The  application  indicates  that  zone 
savings  will  help  improve  the  plant’s 
international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Stafi 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Bo^. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  ^ecutive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  17, 1993. 

Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  diuing  the 
subsequent  15-day  period  (to  September 
1, 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District  Office, 
151  N.  Volutsia,  Wichita,  Kansas  67214- 
6160. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Conunerce,  Room  3716, 14th  ft 
Pennsylvania  Avenue,  NW..  Washington, 
DC  20230. 

Dated:  June  11. 1993. 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc  93-14450  Filed  6-17-93;  8:45  am) 

BILUNQ  CODE  3S10-OS-P 

International  Trade  Administration 
[A-428-061] 

Barium  Carbonate  From  Germany; 
Intent  To  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
barium  carbonate  from  Germany. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than  Jime 
30, 1993. 

EFFECTIVE  DATE:  June  18,  1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Forbes  or  Tom  Futtner,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-3814. 

SUPPLEMENTARY  MFORMATION: 
Background 

On  June  21, 1981,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  barium 
carbonate  firam  Germany  (46  FR  52884). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in  section 
353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  Jime 
30, 1993,  we  shall  conclude  that  ffie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

’This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  3, 1993. 

Joaeph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-14458  Filed  6-17-93;  8:45  am] 
BIUINQ  CODE  SBIO-OS-M 


[A-122-^1] 

Brats  Sheet  and  Strip  From  Canada; 
Rnai  Affirmative  Determination  of 
Circumvention  of  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
ACTION:  Notice  of  final  affirmative 
determination  of  circumvention  of 
antidumping  duty  order. 

SUMMARY:  On  February  1, 1993,  the 
Department  of  Commerce  published  a 
preliminary  affirmative  determination  of 
circumvention  of  the  antidumping  duty 
order  on  brass  sheet  and  strip  from 
Canada.  The  circumvention  inquiry 
covers  the  period  September  1, 1990 
through  September  30, 1991. 

We  provided  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  affirmative  determination. 
After  our  analysis  of  the  case  and 
rebuttal  briefs,  we  have  determined  that 
imports  of  brass  plate  from  Canada  used 
in  the  production  of  brass  sheet  and 
strip  in  the  United  States  constitute 
circumvention  of  the  antidumping  duty 
order  on  brass  sheet  and  strip  from 
Canada  within  the  meaning  of  section 
781(a)  of  the  Tariff  Act  of  1930,  as 
amended.  As  a  result,  we  determine  that 
brass  plate  used  in  the  production  of 
brass  sheet  and  strip  falls  within  the 
scope  of  the  antidumping  duty  order  on 
brass  sheet  and  strip  from  Canada. 
EFFECTIVE  DATE:  Jime  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  ^FORMATION: 
Background 

On  February  1, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  6615)  a  preliminary  affirmative 
determination  of  circumvention  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Canada  (52  FR  1217, 
January  12. 1987).  Pursuant  to  this 
determination,  the  Department 
instructed  the  U.S.  Customs  Service 
(Customs)  to  suspend  liquidation  of, 
and  require  cash  deposits  on,  all  entries 
of  the  imported  product,  brass  plate,  as 
defined  in  the  “Scope  of  the  Anti¬ 
circumvention  Inquiry’’  section  of  this 
notice.  In  accordance  with  section 
781(e)  of  the  Tarifi  Act  of  1930,  as 
amended  (the  Tariff  Act),  the 
Department  also  notified  the 
International  ’Trade  Commission  (ITC)  of 
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its  preliminary  affirmative 
determination  In  response,  the  ITC 
notified  the  Department  that 
consultations  between  the  Department 
and  the  ITC  on  this  matter  were 
unnecessary  because  the  Department’s 
circumvention  determination  did  not 
present  a  significant  injury  issue.  (See 
Letter  fitun  ITC  Chairman  Don  E. 
Newquist  to  Deputy  Assistant  Secretary 
Joseph  A.  Spetrini,  dated  March  29, 
1993.) 

The  Department  has  now  completed 
this  review  in  accordance  with  section 
781(a)  of  the  Tariff  Act,  19  U.S.C. 

1677(j)  and  19  CFR  353.29(e). 

Scope  of  the  Antidumping  Duty  Order 

Imports  covered  by  the  antidumping 
duty  order  are  shipments  of  brass  sheet 
and  strip,  other  than  leaded  brass  and 
tin  brass  sheet  and  strip,  fiom  Canada. 
The  chemical  composition  of  tlte 
products  covered  is  currently  defined  in 
the  Copper  Development  Association 
(C.D.A.)  200  series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  Products  whose  chemical 
composition  is  defined  by  other  C.D.A. 
or  U.N.S.  series  are  not  covered  by  this 
order. 

’The  physical  dimensions  of  the 
products  covered  by  this  order  are  brass 
sheet  and  strip  of  solid  rectangular 
cross-section  over  0.006  inches  (0.15 
millimeters)  through  0.188  inches  (4.8 
millimeters)  in  finished  thicknesses  or 
gauge,  regardless  of  width.  Coiled, 
wound  on  reels  (traverse  wound),  and 
cut-to-length  products  are  included. 

During  the  relevant  period  of  this 
inquiry,  such  merchandise  was 
classifiable  under  subheadings 
7409.21.00  and  7409.29.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  for 
Customs  purposes,  our  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Scope  of  the  Anti-circumvention 
Inquiry 

Products  subject  to  the  circumvention 
inquiry  are  entries  of  brass  plate,  also 
known  as  copper-zinc  alloy  plate,  over 
0.188  inches  in  gauge  used  in  the 
production  of  brass  sheet  and  strip 
covered  by  the  antidumping  duty  order. 
The  chemical  composition  of  the 
products  covered  is  currently  defined  in 
the  C.D.A.  200  series  or  the  U.N.S. 
C20000  series.  Products  whose  chemical 
composition  is  defined  by  other  CD.A. 
or  U.N.S.  series  are  not  covered  by  this 
inquiry.  Such  merchandise  is 
classi^ble  imder  HTS  subheadings 
7409.21.00  and  7409.29.00. 


Nature  of  the  Anti-circumvention 
Inquiry 

As  set  forth  in  our  preliminary 
determination,  we  examined  whether 
(1)  brass  sheet  and  strip  sold  in  the 
United  States  is  of  the  same  class  or 
kind  of  merchandise  as  that  covered  by 
the  antidumping  duty  order  on  brass 
sheet  and  strip  ^m  Canada,  (2)  brass 
sheet  and  strip  sold  in  tlie  United  States 
was  completed  or  assembled  from 
material  imported  ficm  Canada,  and  (3) 
the  difference  between  the  value  of 
brass  sheet  and  strip  and  the  value  of 
brass  plate  manufactured  in,  and 
imported  from,  Canada  was  small,  as 
required  by  section  781(a)(1)  of  the 
Tariff  Act. 

In  reaching  a  conclusion  as  to 
whether  the  difference  in  value  was 
small,  we  analyzed  the  nature  of  the 
brass  sheet  and  strip  industry  and  the 
value  of  the  input  components.  Further, 
in  determining  whether  to  include  the 
imported  parts  or  components  within 
the  scope  of  the  order,  we  analyzed  the 
pattern  of  trade,  the  relationship 
between  the  respondents,  and  the 
volume  of  imports  of  brass  plati^ 
pursuant  to  section  781(a)(2).  (^m  Brass 
Sheet  and  Strip  fiom  Canada; 
Affirmative  PreUminary  Determination 
of  Circumvention  of  Antidumping  Duty 
Order,  58  FR  6615.) 

Analysis  Commants  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  affirmative 
determination  of  circumvention  on 
brass  sheet  and  strip  from  Canada.'We 
received  case  and  rebuttal  briefs  from  an 
exporter.  Wolverine  Tube  Canada  Inc. 
(Wolverine),  an  importer.  Great  Lakes 
Metals  Corporation  (Great  Lakes),  and 
petitioners  (Hussey  Copper  Ltd.,  *1116 
Millw  Company,  Olin  Corporation 
(Brass  Group),  Outokumpu  American 
Brass,  Revere  Copper  Pr^ucts,  the 
International  Association  of  Machinists 
&  Aerosp>ac8  Workers,  the  International 
Union.  Allied  Indiistrial  Workers  of 
America  (AFL-QO).  the  Mechanics 
Educational  Society  of  America  (Local 
56),  and  the  United  Steelworkers  of 
America  (AFL-QO/CLC).  We  did  not 
hold  a  public  hearing  in  this  matter  as 
one  was  not  requested  by  the  p>artie8. 

All  comments  and  rebuttal  arguments 
properly  raised  by  the  parties  to  the 
proceeding  are  discuss^  below. 

Comment  1:  Oeat  Lakes  asserts  that 
the  De{}artment’8  "difiermice  in  value” 
calculation  is  distorted  by  the  inclusion 
of  the  value  of  the  copp>er.  which 
severely  diminishes  the  total  value  of 
the  extensive  operations  Great  Lakes 
performed  in  rerolling  the  brass  plate  at 
its  U.S.  facility. 


Citing  the  FTC’s  Final  Determination 
in  Certain  Brass  Sheet  and  Strip  from 
Brazil,  Canada,  and  the  Republic  of 
Korea,  ITC  Final  Determination  (ITC 
Final).  December  1986,  at  A-58,  Great 
Lakes  argies  that  there  are  two  major 
compenents  to  the  total  selling  price  of 
brass  sheet  and  strip;  The  value  of  the 
fabrication  and  the  metal  value  of  the 
product.  Great  Lakes  cites  the  ITC  final 
determination  to  support  its  point  that 
the  metal  value  generally  accounts  for  at 
least  half  of  the  total  selUng  price  of 
brass  sheet  and  strip.  Creet  l^es 
contends  that  just  as  the  ITC  found  that ' 
the  metal  price  is  not  indicative  of  price 
trends,  the  metal  content  of  brass  plate 
and  strip  is  not  relevant  to  what  brass 
mills  and  Great  Lakes  do,  which  is  to 
fabricate  a  product  using  metal  that  is 
purchased  generally  at  world  prices. 
Thus,  Great  Lakes  argues,  the 
Department  should  not  consider  the 
price  of  metal  in  analyzing  the  value  of 
its  U.S.  operation.  Great  Lakes 
concludes  that,  were  the  Dep>artment  to 
calculate  the  difference  in  value  on  the 
basis  of  fabrication  costs  alone,  it  would 
not  find  the  difference  in  value  to  be 
’’small”  within  the  meaning  of  the 
statute. 

Wolverine  similarly  argues  that 
because  the  price  of  the  metal  is  such  a 
large  component  of  the  value  of  the 
pr^uct,  the  Dep)artment’s  calculation  of 
the  difference  in  value  is  distorted. 
Wolverine  argues  that,  in  traditional 
brass  mill  operations,  the  metal  is  a 
pass-through  cost  item.  Second, 
Wolverine’s  price  is  based  on  the  price 
of  the  metal  in  the  commodity  exchange 
market.  Third,  neither  Wolverine  nor 
Great  Lakes  has  any  influence  over  the 
metal  value.  Like  Great  Lakes. 

Wolverine  contends  that  the  Department 
should  consider  only  the  fabrication 
prices  to  calculate  the  difference  in 
value. 

Petitioners  disagree  with  Great  Lakes’ 
and  Wolverine’s  argument  that  only 
fabrication  prices  should  be  used  to 
calculate  the  value  added  at  Great 
Lakes’  U.S.  facility.  Petitioners  contend 
that  the  Department  calculated  the 
difference  in  value  in  accordance  with 
the  requirements  of  the  statute.  They 
further  argue  that  it  is  irrelevant  that 
metal  value  and  fabrication  value  are 
.quoted  separately  in  the  industry,  that 
what  is  important  is  that  the  brass  sheet 
and  strip  sold  by  Great  Lakes  and  the 
brass  plate  sold  by  Wolverine  were  sold 
at  prices  that  combined  both  the  metal 
and  fabrication  values,  and  that  the 
statute  mandates  use  of  the  value  of  the 
merchandise  in  toto. 

Petitioners  further  contend  that  metal 
is  not  necessarily  a  pass-through  cost 
and  that  the  respondents  have  not 
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demonstrated  that  they  did  not  profit  on 
the  metal.  They  argue  that  the  metal, 
just  like  the  fabrication,  can  be  dumped 
in  the  United  States.  Petitioners  argue 
that  the  test  established  by  Congress  is 
whether  the  difference  between  the 
value  of  the  brass  sheet  and  strip  sold 
by  Great  Lakes  in  the  United  States  and 
the  value  of  the  brass  plate  sold  by 
Wolverine  to  Great  Lakes  is  "small.” 
Thus,  petitioners  conclude  that  any 
special  treatment  of  the  metal  value  is 
prohibited  by  law. 

Department’s  Position:  We  agree  with 
petitioners.  Great  Lakes’  and 
Wolverine’s  suggested  approach  of 
treating  metal  value  separately  from  the 
value  of  other  items  necessary  to  make 
plate  is  contrary  to  the  mandate  of  the 
statute.  To  determine  whether 
circumvention  of  an  antidumping  order 
is  occurring,  section  781(a)(1)(C)  of  the 
Tariff  Act  directs  the  Department  to 
measure  the  difference  in  value  between 
the  completed  brass  sheet  and  strip  and 
the  value  of  the  components  imported 
from  Canada.  The  statute  does  not 
mandate  a  distinction  of  individual 
inputs  from  the  order  country,  with  the 
value  of  fabrication  in  the  United  States 
absent  the  imported  inputs,  as 
respondents  have  suggested.  In  this 
case,  the  value  of  the  base  metal  is  as 
much  a  part  of  the  value  of  the  imported 
plate  as  any  other  component  of  value, 
and  must,  therefore,  be  included  in  the 
value  of  the  imported  parts  and 
components  as  directed  by  section 
781(a)(1)(C)  of  the  Tariff  Act.  The 
imported  brass  plate  is  one  integral 
component,  not  several  individual  ones. 

Moreover,  the  Department’s  treatment 
of  the  metal  value  in  this  circumvention 
inquiry  is  consistent  with  its  treatment 
of  metal  value  in  every  antidumping 
duty  investigation  and  subsequent 
administrative  review  pertaining  to 
brass  sheet  and  strip  not  only  from 
Canada,  but  from  all  other  countries 
subject  to  an  antidumping  duty  order  on 
this  product.  (See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Brass 
Sheet  and  Strip  from  Canada.  December 

9. 1986,  51  FR  44319,  44320;  see  also 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Brass  Sheet  and  Strip 
From  the  Republic  of  Korea.  November 

10. 1986,  51  FR  40833,  40834.)  In  each 
segment  of  these  antidumping 
proceedings,  the  Department 
consistently  calculated  dumping 
margins  on  a  single  product — i.e.,  brass 
sheet  and  strip  imported  from  the  order 
country,  which  included  both 
fabrication  and  metal  value  combined, 
except  in  cases  of  tolled  sales.  Only  in 
tolled  sale  situations,  where  the  U.S. 
customer  supplied  the  metal  to  the 
Canadian  producer,  did  the  Department 


calculate  margins  based  solely  on 
fabrication  value.  In  such  cases,  the 
metal  is  not  considered  an  imported 
product  from  the  order  country  since 
the  metal  was  provided  by  the  U.S. 
customer.  Thus,  in  the  case  of  tolling, 
only  the  fabrication  would  be  subject  to 
the  order  on  brass  sheet  and  strip.  By 
contrast,  for  all  non-tolled  sales  the 
Department  did  not  treat  metal  value  as 
a  separate  item,  nor  perform  margin 
calculations  on  fabrication  value  alone. 
Rather,  the  Department  treated  both 
metal  value  and  fabrication  as 
comprising  one  product,  brass  sheet  and 
sti^. 

Finally,  contrary  to  Great  Lakes’ 
contention,  the  ITC  also  treated  the 
metal  value  and  fabrication  value  as 
comprising  one  product  for  non-tolled 
transactions.  Although  the  ITC 
recognized,  in  its  final  determination, 
that  the  selling  price  of  brass  sheet  and 
strip  is  comprised  of  two  major 
components,  a  metal  value  and  a 
fabrication  price,  which  "may  be  quoted 
separately,”  it  made  price  comparisons 
for  non-tolled  sales  on  the  basis  of  the 
total  selling  price  of  brass  sheet  and 
strip  because  "the  total  selling  price  is 
the  price  that  matters  to  a  pui^aser  of 
brass  sheet  and  strip.”  (See  Certain 
Brass  Sheet  and  Strip  from  Brazil, 
Canada,  and  the  Republic  of  Korea,  ITC 
Final.  December  1986,  at  A-58.) 
Accordingly,  the  Department’s  current 
treatment  of  the  metal  value  in  this 
circumvention  inquiry  is  consistent 
with  the  Department’s  and  the  FTC’s 
past  practice  in  antidumping  duty 
investigations  and  administrative 
reviews,  and  the  injury  determination 
for  brass  sheet  and  strip. 

Comment  2:  Great  L^es  contends 
that,  in  determining  whether  its 
operations  Constitute  circumvention 
activities,  the  Department  mistakenly 
compared  Great  Lakes’  operations  to 
those  of  both  producers  and  fabricators. 
Great  Lakes  argues  that  the  mining, 
smelting  and  refining  of  copper  is 
performed  by  copper  producers,  which 
are  not  a  part  of  the  brass  fabrication 
industry.  Citing  the  Department’s  final 
negative  circumvention  determination 
in  Portable  Electric  Typewriters  from 
Japan  (PETS)  (56  FR  58031,  58036), 
Great  Lakes  points  out  that  the 
Department  has  previously  rejected 
comparisons  of  petitioners’  production 
activities  with  those  of  respondents. 
Great  Lakes  asserts  that,  in  the  present 
inquiry,  the  Department  went  even 
further  than  comparing  Great  Lakes’ 
activities  to  those  of  petitioners,  and 
compared  brass  fabrication  to  copper 
production. 

Wolverine  similarly  argues  that  the 
Department  erred  in  its  analysis  of  the 


industry.  Wolverine  argues  that  some 
rerolling  is  perfrmned  by  fabricators, 
and  rerolling  is  not  only  a  secondary 
operation.  Wolverine  contends  that  it 
supplied  only  primary  materials  to 
Great  Lakes.  Wolverine  argues  that  the 
cost  to  produce  brass  sheet  and  strip 
increases  with  the  amoimt  of  gauge  and 
width  reduction,  and  that  rerollers  add 
only  the  last  fraction  of  value,  but  that 
the  processing  at  Great  Lakes 
constituted  a  substantial  fabrication 
operation.  'Thus,  according  to 
Wolverine,  Great  Lakes’  operations  were 
not  indicative  of  rerollers  in  general. 
Wolverine  asserts  that,  because  of  the 
lack  of  definition  in  the  statute  as  to 
what  is  "small,”  the  Department  should 
evaluate  the  manner  in  which  the 
industry  operates. 

Petitioners  assert  that  the  Department, 
in  keeping  with  statutory  guidance, 
accurately  placed  in  context  the  value  of 
the  finished  product  and  the  role  played 
by  Great  Lakes  relative  to  the  finished 
product.  Petitioners  argue  that  the  brass 
plate  purchased  by  Great  Lakes  from 
W'olverine  was  dedicated  for  sale  in  the 
United  States  as  brass  sheet  and  strip, 
and  there  was  no  valid  commercial 
reason  why  Great  Lakes  needed  to 
import  brass  plate  over  0.188  inches  in 
gauge. 

Petitioners  also  argue  that  in  the 
circumvention  inquiry  on  PETs,  the 
Department  was  presented  with  a 
situation  that  differed  from  this  case. 
The  petitioners  point  out  that  the 
difference  in  value  between  the  portable 
electric  typewriters  completed  and  sold 
in  the  United  States  and  the  imported 
Japanese  parts  and  components  used  in 
the  production  of  PETs  ranged  from  69 
percent  to  80  percent,  far  above  the  15 
percent  figure  in  this  case.  In  an  effort 
to  have  this  value  added  deemed 
"small,”  the  petitioner,  in  PETs, 
emphasized  ^at  the  respondent 
performed  only  100  production  steps  in 
the  United  States  of  some  6,000 
necessary  to  produce  a  PET.  'The 
Department  rejected  this  as 
inappropriate  because  it  failed  to 
account  for  a  variety  of  factors  affecting 
investment,  and  determined  that  this 
sort  of  comparative  analysis  of  the 
companies  involved  in  the  manufacture 
of  the  product  at  issue  was  not 
contemplated  by  section  781(a)  of  the 
Tariff  Act. 

Department's  Position:  Upon  further 
examination  of  the  brass  sheet  and  strip 
industry,  we  have  concluded  that  a 
determination  of  whether  the  value 
added  by  Great  Lakes’  operations  is 
small,  in  the  context  of  ^is  industry, 
requires  a  comparison  of  the  processes 
performed  at  Great  Lakes’  facility  in  the 
United  States  during  the  period  of 
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inquiry  with  those  operations  normally 
performed  in  the  brass  sheet  and  strip 
industry,  as  defined  by  the  ITC  in  its 
final  determination  of  injury. 

According  to  the  ITC,  the 
manufacturing  process  for  the  brass 
sheet  and  strip  industry  involves 
casting,  rolling,  and  finishing  of  brass 
sheet  and  strip.  (See  ITC  Final  at  A-4.) 
Brass  mills  perform  all  of  these 
functions  and  are  thus  known  as 
vertically  integrated  producers.  (See  ITC 
Final  at  A-4,  footnote  5.)  Secondary 
mills,  on  the  other  hand,  merely  reroll 
brass  strip  to  thinner  gauges.  (Sm  The 
Metals  Handbook,  American  Metals 
Society,  Metals  Park,  Ohio,  1985  at  7- 
19.)  According  to  the  ITC,  brass  mills 
begin  the  process  with  the  acquisition  of 
raw  materials.  Subsequently,  the  raw 
materials  are: 

Measured  and  placed  in  a  melting  furnace; 
samples  of  the  melted  material  are  then 
analysed  to  ensure  that  correct  compositions 
have  been  achieved.  Then  the  melted 
material  is  poured  Into  a  holding  furnace. 
When  the  holding  furnace  is  sufficiently 
filled,  the  molten  brass  is  directed  from  the 
holding  furnace  into  single  or  multiple 
molds.  These  molds  or  dies  are 
approximately  1  foot  thick  and  are  open  at 
the  bottom.  The  molds  rest  on  a  piston  device 
that  is  enclosed  in  a  watei^filled  cylinder.  As 
a  mold  fills  with  molten  brass,  the  piston  is 
gradually  lowered,  and  the  brass  cools  and 
hardens  as  it  is  exposed  to  the  water;  hence 
the  term  “direct  chill  technique”  is  applied 
to  this  casting  process.  The  casting 
operations  p^uce  brass  ingots  that  are 
roughly  5  to  7  inches  thick,  26  to  30  inches 
wide,  25  feet  long,  and  weigh  over  10,000 
pounds.  Once  the  ingots  are  cast,  they  are 
removed  firom  the  casting  equipment.  Before 
further  processing,  the  ingots  are  trimmed 
and  tested  for  structural  integrity.  (Id  at  A- 
5.) 

At  this  point,  brass  mills  begin  what  are 
termed  “rolling”  or  reducing  operations. 

The  ingots  are  heated,  rolled  (reducing 
them  in  thickness  from  approximately  5  to  7 
inches  to  less  than  0.5  inch),  cooled,  and 
coiled.  The  material  is  then  milled  to 
eliminate  surface  irregularities  and  then  is 
further  reduced  in  thickness  to  0.188  inch  or 
less  through  cold-breakdown  rolling.  The 
extent  of  further  processing  is  entirely 
dependent  on  ciistomer  requirements.  In 
general,  the  material  typically  vmdergoes  a 
variety  of  additional  operations,  such  as 
annealing,  cleaning,  rolling  to  thickness  on 
“four  hi^”  or  “Sendzimir  cluster”  mills, 
tension  leveling,  slitting  (to  achieve  a  desired 
width),  and  cutting  to  length  to  meet 
customer  specifications,  ^ce  all  operations 
are  completed,  the  material  is  packed  and 
shipped.  [Id  at  A-5) 

The  functions  performed  by  brass 
mills,  as  set  forth  above,  represent  far 
more  comprehensive  operations  in 
relation  to  the  finished  product  than 
that  of  the  rerolling  processes,  referred 


to  above  as  “additional  operations.” 
Fundamentally,  rerollers  oegin  the 
process  with  brass  strip,  a  product  that, 
if  imported  &t>m  Canada,  would  already 
be  within  the  scope  of  the  order; 
whereas  brass  mill  operations 
encompass  all  the  manufacturing 
processes  necessary  to  take  the  product 
from  a  raw  material  to  brass  sheet  and 
strip,  as  defined  by  the  order.  Brass 
mills  perform  several  operations 
requiring  melting  and  casting  functions. 
These  operations  are  the  primary 
operations  for  production  of  brass  sheet 
and  strip:  whereas  rerolling  operations 
“add  only  the  last  fiaction  of  value,”  as 
Wolverine  has  stated.  (See  Wolverine’s 
case  brief  in  the  present  inquiry, 
February  28, 1993,  at  5.) 

Unlike  brass  mills.  Great  Lakes 
performed  no  casting  operations,  and 
only  minor  fabrication  operations, 
during  the  period  of  inquiry.  Great 
Lakes  did,  however,  perform  rerolling 
o|>erations  which  included  all  of  the 
processes  that  rerollers  perform,  with 
one  additional  step,  namely  that  of  cold- 
breakdown  rolling,  a  process  referred  to 
by  Wolverine  as  fabrication.  Great  Lakes 
scrapped  its  old  casters  before  new  ones 
became  operational,  and  thus  was  not 
performing  any  casting  operations 
during  the  period  of  inquiry.  As  a  result. 
Great  Lakes  imported  brass  plate,  a 
product  which  was  one  rolling  step 
short  of  constituting  sheet  and  strip, 
prior  to  importation.  As  described  by 
the  rrC  in  its  preliminary  injury 
determination,  the  primary  fabrication 
process  is  hot-breakdown  rolling, 
whereby  ingots  are  heated,  rolled  (horn 
approximately  5  to  7  inches  in  thickness 
to  less  than  0.5  inch),  and  coiled.  This 
material  is  then  further  reduced  in 
thickness  to  0.188-inch  or  less  through 
cold-breakdown  rolling.  (See  Certain 
Brass  Sheets  and  Strips  from  Brazil, 
Canada,  France,  Italy,  Korea,  Sweden, 
and  W.  Germany,  Inv.  No.  701-TA-269, 
USrrc  Publication  1837,  May,  1986,  at 
A-2.)  Great  Lakes  clearly  did  not 
perform  hot-breakdown  rolling.  Rather, 
during  the  period  of  inquiry.  Great 
Lakes’  operations  were  strictly  limited 
to  performance  of  rerolling  and 
finishing  processes.  The  relatively  small 
amount  of  Great  Lakes’  cold-breakdown 
rolling  is  insufficient  for  us  to  consider 
Great  Lakes  a  fabricator.  We  therefore 
have  considered  Great  Lakes  to  be  a 
reroller  during  the  period  of  inquiry. 

We  agree  with  Wolverine’s  claim  that 
during  the  period  of  inquiry  Great  Lakes 
performed  more  rerolling  functions  than 
that  of  normal  rerollers  because  Great 
Lakes  rerolled  thicker  gauge  brass, 
known  as  brass  plate,  while  rerollers 
normally  reroll  thinner  gauge  brass, 
known  as  sheet  and  strip.  We  also 


believe  that  a  comparison  of  Great 
Lakes’  operations  with  only  that  of 
normal  rerollers,  as  suggested  by  Great 
Lakes,  is  clearly  inappropriate  in  this 
determination  for  two  reasons.  First, 
reroller  activities  represent  only  one 
segment  of  the  brass  sheet  and  strip 
industry  as  defined  by  the  ITC.  Thus, 
any  comparison  of  operations  using 
reroller  activities  as  the  appropriate 
standard  would  fail  to  provide  both  an 
accurate  representation  of  the  industry 
as  a  whole  and  a  meaningful  evaluation 
of  Great  Lakes’  operations  in  particular. 
Rather,  we  must  compare  Great  Lakes’ 
activities  to  that  of  vertically  integrated 
producers,  such  as  brass  mills,  which 
cast,  roll,  and  finish  the  product. 

Second,  the  operations  of  the  rerollers 
cannot,  by  themselves,  represent  the 
brass  sheet  and  strip  industry  when 
such  rerollers  purchase  and  use  brass 
sheet  and  strip,  a  product  already 
within  the  scope  of  the  order,  as  the 
primary  input  in  the  production 
process.  To  define  the  industry  based 
solely  upon  the  operations  of  rerollers 
would  not  only  misconstrue  the 
definition  of  the  brass  sheet  and  strip 
industry  as  set  forth  by  the  ITC,  but 
would  also  fail  to  take  account  of  the 
activities  of  that  segment  of  the  industry 
actually  responsible  for  producing  the 
product  as  defined  by  the  scope  of  the 
order. 

Applying  the  ITC’s  definition  of  the 
brass  sheet  and  strip  industry  as  a 
standard  by  which  to  evaluate  the 
operations  of  Great  Lakes,  we  determine 
that  during  the  period  of  this  inquiry, 
the  nature  of  these  operations,  in 
comparison  to  the  entire  set  of 
operations  in  the  brass  sheet  and  strip 
industry,  was  small. 

Comment  3:  Great  Lakes  argues  that  of 
the  three  qualitative  factors  that  the 
statute  mandates  the  Elepartment  to 
consider  (i.e..  pattern  of  trade, 
relationship  of  parties  and  increase  in 
imports  of  components),  only  an 
increase  in  imports  was  found  to 
indicate  that  circumvention  activities 
may  have  occurred  during  the  period  of 
inquiry.  Great  Lakes  argues  that  in  the 
only  other  section  781(a)  case  in  which 
circumvention  was  found,  all  three 
qualitative  factors  under  section 
781(a)(2)  were  found  to  indicate 
circumvention.  (See  Granular 
Polytetrafluorethylene  Resin  from  Italy, 
Preliminary  Affirmative  Circumvention 
Determination,  (PTFE),  September  18, 
1992,  57  FR  43218,  43221.) 

Department's  Position:  While  all  three 
factors  under  section  781(a)(2) 
examined  in  the  PTFE  circumvention 
inquiry  affirmatively  indicated 
circumvention,  the  PTFE  case  should 
not  be  read  to  stand  for  the  principle 
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that  all  qualitative  factors  must  indicate 
circumvention  in  order  for  the 
Department  to  make  an  affirmative 
drcumventioD  determination.  To  do  so 
would  run  counter  to  the  statute,  which 
does  not  require  that  all  three  fectors  be 
present  to  find  drciunvention.  Section 
781(aK2)  of  the  statute  states  that  in 
determining  whether  to  include  parts  or 
components  in  the  outstanding  order, 
the  administwing  authority  "ma\\  take 
into  account”  these  factors.  There  is  no 
indication  that  each  factor  need  be 
present  before  making  an  affirmative 
circumvention  determination.  Indeed,  if 
all  three  had  to  be  affirmatively  met, 
they  would  be  mandatory  criteria,  sudi 
as  those  in  section  781(a)(1).  not 
"factors  to  consider,”  and  there  would 
be  no  need  to  separately  list  them  in 
781(a)(2).  Furthermore,  consistent  with 
the  determination  in  this  case,  the 
Department  previously  concluded,  in 
two  circumvention  inquiries,  that  the 
three  qualitative  factors  are  not  essential 
conditirms  for  finding  circumvention. 
(See  Color  Picture  Tubes  from  Canada, 
Japan,  the  Republic  of  Korea,  and 
Singapore;  Negative  Preliminary 
Determination  of  Circumvention  of 
Antidumping  Duty  Onlers,  December 
19, 1990, 55  FR  52066,  52069;  and 
Negative  Final  Determination  of 
Circumvention  of  Antidumping  Duty 
Order:  Portable  Electric  Typewriters 
from  Japan;  November  15, 1991,  56  FR 
58031,  58034.) 

Comment  4:  Great  Lakes  and 
Wolverine  note  that  the  Department 
found  the  pattern  of  trade  to  be 
inconclusive  in  indicating 
circumvention.  Wolverine  adds  that  the 
Department  would  have  been 
completely  justified  in  concluding  that 
the  pattern  of  trade  does  not  indicate 
circumvention. 

Petitioners  assert  that  the  Department 
found  the  pattern  of  trade  to  be 
inconclusive  due  to  the  absence  of  a 
basis  upon  which  to  compare 
Wolverine’s  activities  prior  to  the 
imposition  of  the  antidumping  wder,  as 
Wolverine  did  not  participate  in  the 
brass  sheet  and  strip  industry  until 
November,  1988.  Still,  Petitioners  assert 
that  there  is  a  pattern  of  trade  which 
suggests  drcumvwition.  Citing  the 
Department’s  preliminary 
determination,  petitioners  point  out  that 
Wolverine  admitted  that  it  did  not 
export  any  brass  sheet  and  strip  to  the 
United  States  from  Jime  1989  Uuough 
September  1991,  and  made  no  sales  of 
brass  plate  to  Great  Lakes  prior  to 
September  1990.  Petitioners  further 
state  that,  according  to  Great  Lakes’  own 
admission,  after  the  circumvention 
inquiry  began  it  ceased  importing  brass 
plate  fitim  Wolverine,  and  resumed 


importing  brass  sheet  and  strip  from 
Wolverine. 

Department’s  Position:  We  maintain, 
as  we  found  in  the  prriiminary 
determination,  that  the  patton  of  trade 
is  inconclusive.  However,  pattern  of 
trade  is  not  a  threshold  conditicm,  but 
rather  one  of  several  factors  which  the 
Department  considers  when  evaluating 
whether  circumvention  is  occurrine. 

Comment  5:  Great  Lakes  asserts  tnat 
the  Department  did  not  explain  the 
unusual  circumstances  that  are  present 
in  this  case  that  make  it  appropriate  to 
find  circumvention  where  no 
relationship  between  the  exporter  and 
the  importer  existed. 

Great  Lakes  states  that  the  importance 
of  relationship  between  exporter  and  the 
importer  was  emphasized  in  Color 
Pictiuo  Tubes  from  Canada,  Japan, 
Republic  of  Korea  and  Singapore,  Final 
Negative  Circumvention  Dietermination, 
where  the  Department  stated  this  factor 
was  "key”  and  sometimes  “critical.” 
Great  Lakes  also  states  that  the 
Department  noted  that  circumvention  is 
“more  likely”  when  there  is  a 
relationship  between  the  manufacturer 
and  the  exporter. 

P^tioners  assert  that  the  relationship 
of  parties  is  not  a  threshold  condition 
for  an  affirmative  finding,  but  also 
suggest  that  a  relationship  exists 
between  Great  Lakes  and  Wolverine. 
They  note  that  Great  Lakes  is  owned  by 
a  Korean  firm  and  that  both  Korean  and 
Canadian  brass  sheet  and  strip  are 
sub)ect  to  the  dumping  orders. 
Petitioners  argue  that  Korean 
manufacturers  have  attempted  to 
minimize  the  impact  of  the  order  against 
Korean  brass  sheet,  and  as  Great  Lc^es 
and  Wolverine  share  a  common  interest 
in  avoiding  the  antidiunping  duties,  that 
this  relationship  should  not  be 
disregarded. 

Wmverine  asserts  that  the 
Department’s  conclusion,  in  the 
preliminary  determination  that 
Wolverine  and  Great  Lakes  were  not 
related  is  wholly  supported  by  the 
record. 

Department's  Position:  We  disagree 
with  petitioners*  assessment  of  the 
relationship  between  (keat  Lakes  and 
Wolverine.  While  both  &eat  Lakes  and 
Wolverine  may  share  a  common  interest 
in  avoiding  the  antidumping  duty  order, 
it  does  not  necessarily  follow  that  they 
have  any  relationship  other  than  that  of 
customer  to  supplier. 

While  we  have  noted  that  it  is  “more 
likely”  for  related  parties  to  engage  in 
circumvention  activity,  a  relationship 
between  the  exporter  and  importer  is 
not  a  necessary  condition  for  finding 
circumvention.  While  circumvention 
may  be  more  likely  to  occur  between 


related  parties,  it  is  also  possible  for 
circumvention  to  occur  between 
unrelated  companies.  In  addition,  the 
factor  of  relationship  was  not  a  “key”  or 
“critical”  factor  in  the  circumvention 
inquiries  on  color  pictiuetubes  (CPTs). 
On  the  contrary,  in  the  CPT 
circumvention  inquiries  the  Department 
specifically  investigated  unrelated 
companies,  and  made  negative 
determinations  on  other  grounds.  (See 
Color  Picture  Tubes  from  Canada.  Japan, 
Republic  of  Korea,  and  Singapore; 
Negative  Preliminary  Determinations  of 
Circumvention  of  Antidumping  Duty 
Orders;  December  19, 1990,  55  FR 
52066,  52068.) 

Comment  6:  While  petitioners  agree 
with  the  Department  ffiat  an  increase  in 
imports  does  show  circumvention, 
petitioners  argue  that  the  Department 
should  look  beyond  the  ten-fold  jiunp  in 
imports  of  brass  plate  from  Canada  to 
the  United  States  from  1990  to  1991,  as 
reported  in  the  preliminary 
detennination.  The  Department 
characterized  this  increase  as  indicative 
that  circumvention  may  have  occurred 
dviring  the  period  of  inquiry.  Petitioners 
suggest  that  the  Department  look  at 
import  volumes  in  1985  and  1986,  the 
two  years  preceding  the  order,  in 
relation  to  import  volume  in  1991, 
rather  than  focusing  on  the  two  post¬ 
order  years  of  1990  and  1991. 

Petitioners  point  out  that  such  an 
examination  would  show  Canadian 
brass  plate  imports  ballooning  from  a  de 
minimis  level  in  1985  and  1986  to  a 
post-order  |>eak  of  2.3  million  pounds  in 
1991. 

Wolverine  argues  that  petitioners’ 
methodology  is  flawed  and,  if  used, 
would  lead  to  confusion  since  a  new 
tariff  schedule  went  into  effect  on 
January  1, 1989.  Wolverine  argues  that 
although  there  was  a  substantial 
increase  of  imports  during  the  period  of 
inquiry,  and  the  data  shows  a  large 
portion  of  that  increase  was  attributable 
to  Wolverine,  if  Wolverine’s  portion  of 
the  increase  is  subtracted,  a  large 
increase  in  imports,  attributable  to  other 
exporters,  still  exists. 

Great  Lakes  asserts  that  the 
Department’s  finding  of  circumvention 
is  insupportable.  As  evidence  of  this. 
Great  I^es  cites  the  Department’s  use 
of  the  word  “may”  in  its  statement  that 
the  increase  in  imports  “indicates  that 
circumvention  activities  may  have 
occurred  during  the  period  of  inquiry” 
(58  FR  6618). 

Department’s  Position:  We  agree  with 
Wolverine.  Because  of  the  change  in  the 
tariff  systems  from  the  Tariff  Schedules 
of  the  United  States  to  the  HTS  in  1989, 
we  were  unable  to  gather  import 
information  which  would  allow 
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appropriate  comparisons  between  the 
period  before  the  issuance  of  the 
antidumping  duty  order  (pre-1989 
period)  and  the  po8t-1989  period.  Thus, 
to  obtain  an  accurate  picture  of  the 
change  in  imports  of  brass  plate,  we 
compared  imports  of  brass  plate  before 
and  after  the  opening  of  Great  Lakes’ 

U.S.  facility.  Tne  ten-fold  increase  in 
imports  clearly  indicates  that 
circumvention  may  have  occiured. 

Finally,  we  disagree  with  Great  Lakes 
concerning  our  characterization  of  this 

aualitative  factor.  In  our  preliminary 
etermination,  we  stated  that  “a  10-fold 
increase  in  imports  of  parts  and 
components  may  indicate  that 
circumvention  was  occurring” 

(emphasis  added)  precisely  because  an 
increase  in  imported  components  alone 
cannot  demonstrate  conclusively  that 
circumvention  has  occurred.  (Sw 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan;  Negative 
Final  Determination  of  Circumvention 
of  Antidumping  Duty  Order;  February 
21. 1990,  55  FR  6028, 6031,  Comment 
10.)  Rather,  the  criteria  set  forth  in 
section  781(a)(1)  must  indicate 
circumvention  before  the  Department 
can  make  an  aRirmative  circumvention 
determination. 

Comment  7:  Great  Lakes  argues  that  in 
its  preliminary  determination  the 
Department  failed  to  take  into  account 
the  reasons  for  Great  Lakes’  purchase  of 
material  from  Wolverine.  Spedhcally, 
Great  Lakes  contends  that  l^fore  it 
could  install  its  own  casters  and 
purchase  cast  material  from  PMX,  a 
company  which,  at  the  time,  was 
buil^g  a  brass  mill  in  the  United 
States,  petitioners  and  domestic 
producers  refused  to  sell  brass  plate  to 
Great  Lakes.  This  compelled  the 
company  to  purchase  material  from 
Wolvenine.  Great  Lakes  contends  that 
petitioners  attempted  to  impede  Great 
Lakes’  entry  into  the  brass  fabrication 
market  by  refusing  to  sell  to  it,  and 
when  this  did  not  work,  petitioners  fried 
a  petition  for  a  circumvention  inquiry. 
Great  Lakes  further  argues  that  it  did  not 
intend  to  evade  the  antidumping  order, 
as  it  purchased  a  plant  that  was  in 
existence  before  tne  imposition  of  the 
antidumping  order  and  modernized  it 
into  an  integrated  facility.  Such 
modernization  was  completed  after  the 
period  of  inquiry  in  the  anti¬ 
circumvention  proceeding. 

Wolverine  similarly  argues  that  the 
components  for  Great  Lakes’  operations 
were  not  available  in  the  United  States 
and,  whether  or  not  the  value  added  is 
small,  it  cannot  be  said  that 
circumvention  occurred.  Wolverine 
further  contends  that  it  only  sold  plate, 
a  product  not  covered  by  the 


antidiunping  duty  order,  to  a  U.S. 
fabricator  only  when  asked  to  do  so,  and 
that  it  had  no  intention  of 
circumventing  the  antidumping  order. 

Petitioners  argue  that  the  sequence  of 
activity  by  Great  Lakes  reveals  a 
different  set  of  circumstances  than  what 
Great  Lakes  contends.  Petitioners 
contend  that  Great  Lakes  requested 

auotations  from  U.S.  sources  only  after 
le  circumvention  inquiry  was  fried. 
Petitioners  further  ar^e  that  in  the  last 
quarter  of  1991,  Great  Lakes  decided  to 
import  brass  sheet  and  strip  in  lieu  of 
brass  plate,  which  they  contend 
indicates  that  Great  Li^s  had  no 
commercial  need  for  brass  plate. 

Department’s  Position:  Sudi  factors  as 
intent  to  evade  an  order,  unavailability 
of  an  input,  and  conspiracy  to  exclude 
a  frrm’s  entry  into  the  U.S.  market,  are 
not  bases  for  a  circumvention 
determination,  as  enumerated  by 
Congress.  The  motivations  and  purposes 
behind  Great  Lakes’  importation  and 
rerolling  of  brass  plate  are  thus 
irrelevant  to  this  proceeding.  Indeed, 
companies  may  be  circxunventing  an 
order  vrithout  knowledge  that  such  an 
order  exists.  The  lack  of  knowledge  or 
intent  on  the  part  of  a  respondent, 
however,  does  not  constrain  the 
Department  bom  addressing  such 
instemces  of  circumvention.  Congress 
clearly  did  not  place  upon  petitioners  or 
the  Department  the  significant  burden  of 
showing  that  respondents  intended  to 
circumvent  the  order  before  an 
affirmative  ciroimvention 
determination  could  be  made.  On  the 
contrary.  Congress  set  forth  specific 
criteria  for  determining  whether 
circumvention  has  occiured:  whether 
the  merchandise  is  of  the  same  class  or 
kind  as  that  under  the  order,  whether 
the  parts  or  components  are  from  the 
order  country,  and  whether  the 
difference  in  value  is  ’’small.”  Although 
other  factors  are  considered  by  the 
Department  in  making  its 
determination,  it  is  clearly  imnecessary 
for  the  Department  to  evaluate 
respondents’  motivations  or  intent 
before  an  affirmative  determination  of 
circumvention  is  made.  To  make  intent 
a  factor  in  the  Department’s 
determination  would  require  a 
massively  intrusive  inquiry  far  beyond 
anything  done  elsewhere  in 
antidumping  proceedings.  While  one 
might  surmise  that  the  criteria  given  by 
Congress  are  perhaps  indirect  indicia  of 
intent,  each  is  capable  of  independent 
analysis  and  are  ^t  seen  as  not  only 
making  a  determination  of  intent 
imnecessary,  but  deliberately  to  be 
avoided.  As  directed  by  the  statute,  we 
have  based  our  determination  upon  the 
criteria  set  forth  in  section  781(a)  of  the 


statute.  (See  PTFE  ficm  Italy,  Final 
Affirmative  Circumvention 
Determination,  April  30, 1993,  58  FR 
26100,  26112.) 

Afifrmuitive  Final  Determination  of 
Circumvention 

After  consideration  of  the  factors 
discussed  above,  we  determine  that 
circumvention,  within  the  meaning  of 
section  781(a)  of  the  Tariff  Act.  of  ffie 
antidximping  duty  order  on  brass  sheet 
and  strip  from  Cwada  has  occurred.  We 
base  this  determination  on  the 
following.  First,  the  items  produced  at 
Great  Lakes’  facility  and  sold  in  the 
United  States  were  of  the  class  or  kind 
of  merchandise  covered  by  the  order, 
and  were  made  of  parts  and  components 
from  Canada.  Second,  the  difference  in 
value  between  the  brass  sheet  and  strip 
sold  in  the  United  States  and  the  brass 
plate  imported  into  the  United  States 
from  Canada  was  small.  Finally,  imports 
of  Canadian  brass  plate  increased  ten¬ 
fold  during  the  period  of  inquiry.  As  in 
the  preliminary  determination,  we 
found  that  there  was  no  relationship 
between  the  exporter  and  the  importer, 
and  that  the  pattern  of  trade  was 
inconclusive  with  respect  to 
circumvention.  We  note  that  our 
analysis  of  the  difference  in  value  and 
resulting  determination  of  “small”  in 
this  case  are  not  necessarily 
synonymous  with  such  determinations 
that  the  Department  will  formulate  in 
future  anti-circumvention  inquiries 
since  Congress  has  directed  us  to  make 
determinations  regarding  the  difference 
in  value  on  a  case-by-case  basis. 

Suspension  of  Liquidation 

In  accordance  with  section  773(d)  of 
the  Tariff  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  Canadian 
brass  plate,  with  the  exception  of  brass 
plate  manufactured  by  Ratcliffs/Sevem 
Limited  because  the  antidumping  duty 
order  on  brass  sheet  and  strip  from 
Canada  was  revoked,  in  part,  with 
respect  to  Ratcliffs/Sevem  (see  56  FR 
57317).  The  merchandise  subject  to 
suspension  of  liquidation  is  brass  plate, 
also  known  as  copi>er-zinc  base  alloy 
plate,  over  0.188  inches  in  thickness,  as 
defrned  in  the  “Scope  of  the 
Circumvention  Inquiry”  section  of  this 
notice,  used  in  the  pit^uction  of  brass 
sheet  and  strip,  as  defrned  in  the  “Scope 
of  the  Antidumping  Duty  Order”  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  Febmary  1, 
1993.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  at  the  applicable 
rate.  This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 
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Requimnent  of  EmI-Um  GertiRcation 

Considered  within  the  scope  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  are  all  imports  of  brass  plate, 
as  defined  in  the  "Scope  of  the  Inquiry" 
section  of  this  notice,  unless  (1) 
manufactured  by  Ratclifis/Sevem 
Limited,  or  (2)  accompanied  by  an  end- 
use  certificate  stating  that  such  brass 
plate  will  not  be  us^  in  the  production 
of  brass  sheet  and  strip,  as  defined  in 
the  "Scope  of  the  Antidumping  Duty 
Order”  section  of  this  notice. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice. 

This  final  affirmative  determination  of 
circumvention  is  in  accordance  with 
section  781(a)  of  the  Tariff  Act  (19 
U.S.C  1677j(a))  and  IS  CFR  353.29(e). 

Dated:  June  11, 1993. 

Joseph  A.  Spotrini, 

Acting  Assistant  Secretary  for  import 
Administration. 

IFR  Doc.  93-14449  Piled  6-17-93;  8:45  am] 
BNJJNQ  CODE  SStO-OS-P 


[Ar-583-«05] 

Oil  Country  Tubular  Goods  From 
Taiwan;  Intent  To  Revoke  Antidumpirtg 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
oil  country  tubular  goods  horn  Taiwan. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than  June 
30, 1993. 

EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  04FORMATION  CONTACT: 
David  Genovese  or  Pamela  Woods, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Elepartment  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  18, 1986,  the  Department  of 
Conunerce  (the  Department)  published 
an  antidumping  duty  order  on  oil 
country  tubular  goo^  from  Taiwan  (51 
FR  22098).  The  Departmfflit  has  not 
received  a  request  to  conduct  an 
administrative  review  of  diis  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 


The  Department  may  revoke  an 
antidumping  duty  (nrder  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 
30, 1993,  we  shall  conclude  that  ^e 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  3, 1993. 

Joseph  A.  Spetiini, 

Deputy  Assistnat  Secretary  for  Compliance. 
(FR  Doc.  93-14460  Filed  6-17-93;  8:45  am] 

BiLUNG  CODE  3S1D-D&-M 


[A-1 22-604] 

Certain  Fresh  Cut  Flowers  From 
Canada;  Revocation  of  Antidumping 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Elepartment  of  Commerce. 

ACTION:  Notice  of  revocation  of 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Conunerce 
is  revoking  the  antidumping  duty  order 
on  certain  fresh  cut  flowers  from  Canada 
because  it  is  no  longer  of  any  interest  to 
interested  parties. 

EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joaima  Schlesinger  or  Richard 
Rimlinger,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone  (202)  482-4733. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  February  26, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  11587)  its  intent  to  revoke  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  fixtm  Canada  (52  FR  8491, 
March  18, 1987). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
duty  order  on  eadr  interested  party  on 
the  service  list  Interested  parties  who 
might  object  to  the  revocation  were 
provided  the  opportunity  to  submit 
their  comments  not  later  than  thirty 
days  from  the  date  of  publication. 

Scope  of  the  Order 
Imports  covered  by  the  review  are 
shipments  of  certain  cut  flowers  from 
Canada.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  item  number 
7020.00.00.  The  HTS  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  Department  may  revoke  an 
antidumping  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  duty  order 
when  no  interested  party  has  requested 
an  administrative  review  for  four 
consecutive  review  periods  (19  CFR 
353.25(d)(4)(i))  and  when  no  interested 
party  objects  to  revocation. 

In  this  case  we  have  received  no 
request  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  duty  order  covering 
certain  ^sh  cut  flowers  from  Canada  is 
no  longer  of  any  lnt«est  to  interested 
parties.  Accordingly,  we  are  revoking 
this  antidumping  duty  order  in 
accordance  with  19  CFR 
353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  certain  fresh  cut 
flowers  frnm  Canada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  March  1, 1993. 
Entries  made  during  the  period  March  1, 
1992  through  February  28, 1993,  will  be 
subject  to  automatic  assessment  in 
accordance  v\rith  19  CFR  353.22(e).  The 
Department  will  instruct  the  Customs 
Service  to  proceed  with  liquidation  of 
all  unliquidated  entries  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  March  1, 1993,  witiiout  regard  to 
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antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
C3TI  353.25(d). 

Dated:  June  8. 1093. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secntaryfor  Compliance. 
[FR  Doc.  93-14452  Filed  e-17-93;  8:45  am] 
MUMO  COOC  3810-O8-M 


[A-47S-031] 

Large  Poteer  Traneformera  From  Italy; 
Intent  To  Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administiation/Import  Administration, 
Department  of  Conunerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on  large 
power  transformers  from  Italy.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  June  30, 1993. 
EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Int^national 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  14, 1972,  the  Treasury 
Department  published  an  antidumping 
finding  on  large  power  transformers 
from  Italy  (37  FR  11772).  The 
Department.of  Commerce  (the 
Department)  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  finding  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidmnping  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(dK4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3).  (4).  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 


Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 
30. 1993,  we  shall  conclude  that  the 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  {Hxx:eed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  3, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  CompliatHX. 
(FR  Doc.  93-14491  Filed  6-17-93;  8  45  am] 

BNJJNQ  CODE  3B10-D8-M 


(A-570-823) 

Initiation  of  Antidumping  Duty 
Investigation:  Nitromethane  From  the 
People’s  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  June  18,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson,  (202)  482-4929,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Omstitution 
Avenue,  NW.,  Washington,  DC  20230. 

MITIATION  OF  INVESTIGATION: 

The  Petition 

On  May  24, 1993,  we  received  a 
petition  filed  in  proper  form  by  Angus 
Chemical  Company,  filing  on  behalf  of 
the  domestic  nitromethane  industry 
(petitioner).  We  received  a  supplement 
to  the  petition  on  June  7, 1993. 

In  accordance  with  19  CFR  353.12, 
the  petitioner  alleges  that  nitrom^hane 
from  the  People’s  Republic  of  China 
(PRC)  is,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and 
because  it  is  the  only  remaining 
producer  of  nitromethane  in  the  United 
States.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E), 


or  (F)  of  section  771(9)  of  the  Act. 
wishes  to  register  supjmrt  for,  or 
opposition  to,  this  petition,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  nitromethane.  a 
chemical  compound  with  the  formula 
CHsNO^.  Nitromethane  is  a  nitroparaffin 
in  which  the  nitro  group  is  attadied  to 
the  single  carbon  atom  of  that  member 
of  the  alkane  family  known  as  methane. 
Nitroparaffins  are  any  of  a  homologous 
series  of  compounds  whose  generic 
formula  is  Cjl2ii4-  iNOz,  the  nitro  groups 
being  attached  to  a  carbon  atom  tlmu^ 
the  nitrogen. 

Nitromethane  has  numerous 
industrial  uses,  including  as  a  solvent  in 
polymers  for  coatings,  as  a  component 
of  special  fuels  for  internal  combustion 
engines,  as  a  stabilizer  for  chlorinated 
hydrocarbons,  and  as  an  extraction 
solvent.  Nitromethane  is  a  raw  material 
used  in  the  synthesis  of  other  useful 
chemicals  including  chloropicrin,  a 
primary  soil  nematocide;  tris 
(hydroxymethyl)-aminomethane,  a 
pharmaceutical  and  diagnostic  buffer; 
and  bronopol,  a  preservative  for 
nonwoven  moist  toilettes. 

Nitromethane  is  classifiable  under  the 
subheading  2904.20.50.00  of  the 
Harmoniz^  Tariff  Schedule  of  the 
United  States  (HTSUS).  This 
subheading,  a  basket  provision,  is 
defined  to  include  sulfonated,  nitrated, 
or  nitrosated  derivatives  of 
hydrocarbons,  whether  or  not 
halogenated.  Althbu^  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  Price 
for  nitromethane  on  weight-averaged 
duty-paid  and  delivered  prices  paid  by 
U.S.  customers,  as  reported  to  ANGUS 
sales  representatives.  Petitioner  made 
deductions  to  the  U.S.  prices,  where 
appropriate,  for  ocean  freight.  U.S. 
customs  duties,  foreign  inland  freight, 
and  U.S.  inland  freight. 

Petitioner,  alleging  that  the  PRC  is  a 
non-market  economy  country  within  the 
meaning  of  section  773(c)  of  the  Act. 
based  foreign  market  value  cm  the 
factors  of  production  generally  used  in 
producing  the  subject  merchandise  in 
the  PRC  To  estimate  the  factors  of 
production,  petitioner  used  information 
it  obtained  from  a  March  23, 1993, 
report  by  Bechtel  Corporation,  a  major 
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indiistrial  construction  firm  that  has 
experience  in  planning  and  building 
petrochemical  facilities  in  India.  To 
value  the  factors  of  production, 
petitioner  selected  Lndia  as  the  most 
comparable  surrogate  for  the  PRC.  For 
purposes  of  this  initiation,  we  have 
accepted  India  as  having  a  comparable 
economy  and  being  a  significant 
producer  of  comparable  merchandise, 
pursuant  to  section  773(c)(4)  of  the  Act. 
Petitioner,  therefore,  first  attempted  to 
value  the  factors  of  production  using 
Indian  information.  Where  this  was  not 
possible,  petitioner  valued  the  factors  of 
production  based  on  its  own  experience. 
Petitioner  obtained  and  valued  the 
factors  of  production  of  the  subject 
merchandise  in  the  PRC  as  follows; 

•  For  sodium  nitrite,  dimethyl 
sulfate,  sulfuric  acid,  and  50  percent 
sodium  hydroxide,  petitioner  used  rates 
per  metric  ton,  reported  in  U.S.  dollars 
based  on  Indian  prices  as  contained  in 
the  Bechtel  Report. 

•  For  steam,  electricity,  and  water, 
petitioner  estimated  the  quantities 
required  to  operate  a  nitromethane  plant 
on  a  commercial  scale.  Petitioner  valued 
these  utilities  in  India  based  on  the 
Bechtel  Report. 

•  For  labor,  petitioner  estimated  the 
number  of  workers  involved  in 
producing  nitromethane  based  on  its 
own  experience.  Petitioner  valued  these 
labor  figures  in -India  based  on  the 
Bechtel  Report. 

•  For  depreciation,  petitioner 
estimated  the  capital  costs  based  on  its 
own  experience.  Depreciation  was  based 
on  a  ten  year  period. 

•  For  insurance  and  general  plant 
overhead,  petitioners  used  Indian 
percentage  rates  based  on  the  Bechtel 
Report. 

•  For  waste  disposal,  petitioners 
relied  on  the  Richardson  Index  to  obtain 
a  percentage  of  raw  material  costs. 

•  For  selling,  general  and 
administrative  expenses  (SG&A), 
petitioner  used  the  statutory  minimum 
of  ten  percent  of  the  cost  of 
manufacture. 

•  For  profit,  petitioner  used  the 
statutory  minimum  of  eight  percent  of 
the  cost  of  manufacture  plus  SG&A 
expenses. 

Based  on  petitioner’s  calculations,  the 
dumping  margin  is  233  percent.  For 
purposes  of  this  initiation,  no 
adjustments  were  made  to  petitioner’s 
calculations. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
nitromethane  firom  the  PRC  and  have 
foimd  that  the  petition  meets  the 
requirements  of  section  732(b)  of  the 
Act.  'Therefore,  we  are  initiating  an 


antidumping  duty  investigation  to 
determine  whether  imports  of 
nitromethane  finm  the  PRC  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value. 

International  Trade  Commission  (ITC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  we 
have  done  so. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  July  8, 
1993,  whether  there  is  a  reasonable 
indication  that  imports  of  nitromethane 
bom  the  PRC  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  A  negative  ITC  determination 
will  result  in  a  termination  of  the 
investigation;  otherwise,  the 
investigation  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated;  June  14, 1993. 

Joseph  A.  Spetrini 

Acting  Assistant  Secretary  for  Import 

Administration 

[FR  Doc.  93-14448  Filed  6-17-93;  8:45  ami 
BiLUNQ  CODE  3610-OS-e 


[A-588-7061 

Nitrile  Rubber  from  Japan;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  ’The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
nitrile  rubber  fi'om  Japan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  June  30, 1993. 
EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Baker,  of  Pamela  Woods,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230, 
telephone:  (202)  482-5256. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  16, 1988,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  nitrile 
rubber  from  Japan  (53  FR  22553).  ’The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 


this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

'The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secreteuy  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  ^e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 
30, 1993,  we  shall  conclude  that  Uie 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

'This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  3, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretaiy  for  Compliance. 
[FR  Doc.  93-14457  Filed  6-17-93;  8:45  am) 
BIUJNG  CODE  3B10-O8-M 


[A-583-080] 

Carbon  Steel  Plate  From  Taiwan  Intent 
To  Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  'The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
carbon  steel  plate  from  Taiwan. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than  June 
30. 1993. 

EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Baker  or  Pamela  Woods.  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
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of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-^256. 
SUPPlfMENTARY  ^FORMATION: 

Background 

Qi  June  13, 1979,  the  Treasury 
Department  published  an  antidumping 
finding  on  carlxm  steel  plate  from 
Taiwan  (44  FR  33877).  The  Department 
of  Commerce  (the  Department)  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  ot  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  &e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

Not  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  r^ulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  obligation 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 

30, 1993,  we  shall  conclude  that  Uie 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(dM4)(i). 

Dated:  June  3, 1993. 

Joeqih  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Complionce. 
(FR  Doc.  93-14459  Filed  6-17-93;  8:45  am] 
■auNO  cooe  ast«-oe>M 


(A-88S-603) 

64K  Dynamic  Random  Accaaa  Memory 
Componenta  From  Japan;  Intent  to 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Impoit  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
64K  DRAMs  from  Japan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  June  30, 1993. 
EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Tom  Futtner,  Office  of  Antidiunping 
Compliance,  International  ’Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-3814. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  16, 1986,  the  Department  of 
Commerce  (the  Department)  published 
an  antidumping  duty  order  on  64K 
DRAMs  from  Japan  (51  FR  21781).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§§  353.2(k)(3),  (4),  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  'Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 

30. 1993,  we  shall  conclude  that  ffie 
order  is  no  longer  of  interest  to 
int«ested  parties  and  shall  proceed 
with  the  revocation. 

'This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  3, 1993. 

Joaeph  A.  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc  93-14453  Piled  6-17-93;  8:45  am) 
BHJJNO  COOC  S1»«e-M 


[A-401-040] 

Stainless  Steel  Plate  From  Sweden; 
Intent  to  Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  Intent  to 
revoke  the  antidumping  finding  on 
stainless  steel  plate  from  Sweden. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  latw  than  June 

30. 1993. 

EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Baker  or  Pamela  Woods,  Office  of 
Antidumping  Compliance.  International 
'Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-5256. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  8. 1973,  the  Treasi^ 
Department  published  an  antidumping 
finding  on  stainless  steel  plate  from 
Sweden  (38  FR  15079).  The  Department 
of  Commerce  (the  Department)  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.2S(d)(4)  of  ffie  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§§  353.2(k)  (3).  (4).  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  of  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  ol^ect  to  the 
Department’s  intent  to  revoke  by  J\me 

30. 1993,  we  shall  conclude  that  ffie 
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finding  is  no  longer  of  interest  to 
interested  parties  end  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated;  June  3, 1993. 

Joaeph  A.  Spetrini, 

Deputy  Assistant  Secretaiy  for  Compliance. 
(FR  Doc.  93-14462  Filed  6-17-93;  8:45  am] 
BILUNQ  CODE  3610-O8-H 


[A-423-0771 

Sugar  From  Belgium;  Intent  To  Revoke 
Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
sugar  fi'om  Belgium.  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  June  30, 1993. 

EFFECTIVE  DATE:  June  18,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background  * 

On  June  13, 1979,  the  Treasury 
Department  published  an  antidumping 
finding  on  sugar  from  Belgium  (44  FR 
33878).  The  Department  of  Commerce 
(the  Department)  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  finding  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  &e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§§  353.2(k)(3).  (4),  (5).  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 


Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S,  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 
30, 1993,  we  shall  conclude  that  the 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated;  June  3, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-14456  Filed  6-17-93;  8:45  am] 
MLLINQ  CODE  3610-OS-H 


[A-427-078] 

Sugar  From  France;  Intent  To  Revoke 
Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
sugar  from  France.  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  June  30, 1993. 

EFFECTIVE  DATE:  June  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  EXD  20230,  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background  ^ 

On  June  13, 1979,  the  Treasury 
Elepartment  published  an  antidumping 
finding  on  sugar  from  France  (44  FR 
33878).  The  Department  of  Commerce 
(the  Department)  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  finding  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

'The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 


regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§  353.2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Elepartment ’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  E)C  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Elepartment’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 
30, 1993,  we  shall  conclude  that  ^e 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated;  June  3, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-14454  Filed  6-17-93;  8:45  am] 
BILLING  CODE  3S10-OS-M 


[A-428-062] 

Sugar  From  Germany;  Intent  To 
Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Elepartment  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  'The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
sugar  from  Germany.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  June  30, 1993. 
EFFECTIVE  DATE:  June  18,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  EIC  20230,  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  13, 1979,  the  Treasury 
Department  published  an  antidumping 
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finding  on  sugar  from  Germany  (44  FR 
33878).  The  Department  of  Commerce 
(the  Department)  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  finding  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  &e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  Jxme  30, 1993,  domestic 
interested  parties,  as  defined  in 
§§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  regulations,  may 
object  to  the  Department’s  intent  to 
revoke  this  antidumping  finding. 

Opportunity  to  Object 

No  later  than  June  30, 1993,  domestic 
interested  parties,  as  defined  in 
§§  353.2(k)(3),  (4),  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  June  30, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department’s  intent  to  revoke  by  June 
30, 1993,  we  shall  conclude  that  the 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  3, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  93-14455  Filed  6-17-93;  8:45  amj 
BILLING  CODE  3610-DS-M 


National  Oceanic  and  Atmospheric 
Administration 


SUMMARY:  On  April  9, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  18376)  that  the  Oregon  Department 
of  Fish  and  Wildlife,  Marine  Science 
Drive,  Bldg.  3,  Newport,  Oregon  97365, 
had  applied  for  a  Permit  to  capture, 
handle,  tag,  hot  brand,  blood/tissue 
sample  up  to  200  Steller  sea  lion 
(Euwetopias  jubatus)  pups  annually; 
capture,  radio-tag,  blood/tissue  sample 
up  to  5  adult  female  Steller  sea  lions; 
accidentally  kill  up  to  2  pups  and  2 
adult  female  Steller  sea  lions  during 
research  activities;  and  incidentally 
harass  up  to  4,000  Steller  sea  lions 
incidental  to  the  activities. 

Notice  is  hereby  given  that  on  June 
11, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  (MMPA)  of  1972  (16 
U.S.C.  1361-1407),  the  NMFS  issued  a 
Permit  for  the  above  taking,  subject  to 
certain  conditions  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973, 
was  based  on  the  finding  that  such 
Permit:  (1)  Was  applied  for  in  good 
faith;  (2)  Will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  the  Permit;  and 
(3)  Is  consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  This  Permit  was  also  issued  in 
accordance  with  and  is  subject  to  Parts 
220-222  of  Title  50  CFR,  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 

The  Permit  and  accompanying 
documentation  are  available  for  review 
by  writing  to  or  appointment  in  the 
Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1335  East-West  Hwy., 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way,  NE,  BIN  C15700, 
Bldg.  1,  Seattle,  WA  98115  (206/526- 
6150); 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310/980-4015); 
and 

Director,  Alaska  Fisheries  Science 
Center,  NMML,  7600  Sand  Point  Way, 
NE,  BIN  C15700,  Bldg.  4,  Seattle,  WA 
98115  (206/526-4047). 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  (P211F). 


Dated:  June  11, 1993. 

William  W.  Fox,  Jr.,  PhD, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-14383  Filed  6-17-93-  8:45  ami 
BILLING  CODE  3610-22 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  19,  1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Ciystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  11, 1992,  April  23,  30  and 
May  7, 1993,  the  Committee  for 
Purchase  from  People  Who  Are  Blind  or 
Severely  Disabled  published  notices  (57 
FR  58796,  58  FR  21706,  26125  and 
27272)  of  proposed  additions  to  the 
Procurement  List,  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodity  and 
services,  fair  market  price,  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46— 48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entitie«  to  fumi.sh  the 
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commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodity  and  services  are 
hereby  added  to  the  Procurement  List: 

Commodity 
Paper,  Toilet  Tissue 
8540-00-530-3770 
(Requirements  for  Palmetto,  Georgia) 

Services 

Demilitarization  of  Military  Hardware, 

Robins  Air  Force  Base,  Georgia 
Food  Service  Attendant,  Naval  Weapons 
Station,  Building  306,  Charleston,  South 
Carolina 

Grounds  Maintenance,  Bureau  of 

Reclamation,  New  Melones  Lake  Visitors 
Center,  6850  Studhorse  Flat  Road, 
Sonora,  California 

Janitorial/Custodial,  Fort  Ritchie,  Maryland 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

E.  R.  ALLEY,  JR,, 

Deputy  Executive  Director. 

(FR  Doc.  93-14440  Filed  6-17-93;  8:45  am] 
BILUNG  CODE  n20-3»-P 


Procurement  List  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

action:  Proposed  Additions  to  and 
Deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  19, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 


the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofft  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  signiffcant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46 — 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodities 
Line,  Multi-Loop 
1670-01-062-6302 

Nonprofit  Agency:  Industrial  Opportunties, 
Inc.,  Marble,  North  Carolina 
Folder,  File 
7530-00-707-8406 

Nonprofit  Agency:  Lions  Club  Industries, 
Inc.,  Durham,  North  Carolina 
Squeegee,  Floor  Cleaning 
7920-00-530-5740 
7920-00-965-4873 

Nonprofit  Agency:  Lawrence  Rehabilitation 
Services,  Inc.,  Lawrence,  Massachusetts 

Services 

Forms/Publication  Storage  and  Distribution, 
Federal  Aviation  Administration 
Building,  1601  Lind  Avenue  SW., 
Renton,  Washington 

Nonprofit  Agency:  Northwest  Center  for  the 
Retarded,  Seattle,  Washington 


Janitorial/Custodial,  Marine  Corps  Air 
Station,  Kaneohe  Bay,  Hawaii, 
Nonprofit  Agency:  Lanakila  Rehabilitation 
Center,  Honolulu,  Hawaii 

Deletion 

It  is  proposed  to  delete  the  following 
comm^ity  from  the  Procurement  List: 

Lead  Seal  With  Cord  Attachment 
P.S.  Item  0815 
E.  R,  Alley,  Jr. 

Deputy  Executive  Director. 

(FR  Doc.  93-14441  Filed  6-17-93;  8:45  am] 
BILLING  CODE  SS20-33-P 


DEPARTMENT  OF  DEFENSE 

Department  of  Navy 

Marine  Corps;  Public  Hearing  for  the 
Proposed  Wastewater  Treatment 
System  Upgrade  Marine  Corps  Base, 
Camp  Lejeune,  North  Carolina 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the  Marine 
Corps  has  prepared  and  filed  with  the 
U.S.  Environmental  Protection  Agency 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  a  proposed 
wastewater  treatment  system  upgrade  at 
Marine  Corps  Base  Camp  Lejeune,  North 
Carolina. 

A  public  hearing  to  inform  the  public 
of  the  DEIS  findings  and  to  solicit 
comments  will  be  held  on  July  13, 1993, 
beginning  at  7  p.m.,  in  the  Jacksonville 
High  School  Auditorium,  located  at 
1021  Henderson  Drive,  Jacksonville, 
North  Carolina.  Graphics  showing 
alternatives  considered  and  key  issues 
of  the  proposed  action  will  be  available 
for  review  one  hour  prior  to  the  hearing 
(6  p.m.). 

The  public  hearing  will  be  conducted 
by  the  Marine  Corps.  Federal,  state,  and 
local  agencies  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer;  however,  to  assure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  All 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  on  this 
study.  Equal  weight  will  be  given  to 
both  oral  and  written  statements. 

In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  their  oral 
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comments  to  five  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  summarized  at  the  public 
hearing  and  submitted  in  vniting  either 
at  the  hearing  or  mailed  to  the  address 
listed  at  the  end  of  this  announcement. 
All  written  statements  must  be 
postmarked  by  August  2, 1993,  to 
become  part  of  the  official  record. 

The  proposed  action  will  remove 
three  existing  discharges  to  the  most 
nutrient  sensitive  waters  of  the  upper 
New  River  system,  remove  two  existing  ^ 
discharges  in  proximity  to  high  quality 
shellfishing  waters  of  the  lower  New 
River,  and  remove  an  existing  discharge 
to  the  Intracoastal  Waterway.  The 
project  will  be  constructed  in  three 
phases.  Phase  I  will  construct 
transmission  pipeline  to  consolidate 
flows  fi-om  the  existing  plants  to  a  single 
discharge  point  near  an  existing 
treatment  plant  in  the  Hadnot  Point 
area.  Phases  II  and  III  will  be  concurrent 
projects  which  will  construct  a  new  15 
million  gallon  per  day  (MGD)  advanced 
treatment  plant  with  a  high  level  of 
nutrient  removal.  A  river  outfall  diffuser 
pipe  will  be  constructed  to  allow 
discharge  of  the  treated  effluent  into  the 
New  River.  Upon  completion  of  the 
project,  all  existing  wastewater 
treatment  plants  will  be  shut  down. 

In  addition  to  the  advanced  treatment 
plant  with  river  discharge,  construction 
of  an  ocean  outfall,  a  combination  of 
advanced  treatment  with  river  discharge 
and  limited  land  application,  and  no 
action  were  considered  as  alternatives. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  the  media.  In 
addition,  the  DEIS  is  available  for 
review  at  the  following  locations: 
Onslow  County  Manager’s  Office,  521 
Mill  Avenue,  Jacksonville,  NC 
Surf  City  Town  Hall,  214  North  New 
River  Drive,  Surf  City,  NC 
Onslow  County  Public  Libreuy,  58  Doris 
Ave  East,  Jacksonville,  NC 
Sneads  Ferry  Public  Library,  242  Sneads 
Ferry  Road,  Sneads  Ferry,  NC 
Camp  Lejeune  Base  Library,  Holcomb 
Blvd,  Bldg.  1220,  Camp  Lejeune,  NC 
North  'Topsail  Beach  Town,  Hall, 
Highway  210,  North  Topsail  Beach, 
NC 

topsail  Beach  Town  Hall,  820  South 
Anderson  Blvd,  Topsail  Beach,  NC 
Richlands  Public  Library,  Wilmington 
Street,  Richlands,  NC 
Swansboro  Public  Library,  Church 
Street,  Swansboro,  NC 
A  limited  number  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice. 

Additional  information  concerning 
this  notice  may  be  obtained  by 


contacting  Pamela  Anderson  (Code  203), 
Atlantic  Division,  Naval  Facilities 
Engineering  Command,  1510  Gilbert 
Street,  Norfolk,  Virginia  23511-2699. 

Dated;  June  8, 1993. 

R.  W.  Watkins, 

Colonel,  U.S.  Marine  Corps  Head,  Land  Use 
and  Military  Construction  Branch  Facilities 
and  Services  Division  Installations  and 
Logistics  Department  By  Direction  of  the 
Commandant  of  the  Marine  Corps 
Michael  P.  Rununel, 

LCDR,  JAGC,  USN  Federal  Register  Liaison 
Officer 

[FR  Doc.  93-14199  Filed  6-17-93;  8:45  amj 

BILUNO  CODE  3S10-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  19, 
1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  ('TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday, 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
'  waive  the  requirement  for  public 
consultation  to  the  extent  that  public 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Ser\'ice,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 

'The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  firom  Cary  Green  at  the  address 
specified  above. 

Dated:  June  14, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Human  Resources  and 
Administration 

Type  of  Review:  New. 

Title:  Applicant  Background  Survey 
Form. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 

Responses:  36,250. 

Burden  Hours:  3,021. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  U.S.  Department  of 
Education  will  request  background 
information  from  applicants  that  are 
applying  for  employment  with  the 
Ciepartment.  'The  information  will  be 
used  to  assess  applicant  flow  data  in 
evaluating  the  effectiveness  of  ED’s 
recruitment  efforts,  "rhe  Department 
will  use  the  information  for  statistical 
analysis  and  reporting  to  Equal 
Employment  Opportunity 
Commission. 

Office  of  Policy  and  Planning 

Type  of  Review:  New. 

Title:  Evaluation  of  the  Tech-Prep 
Education  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  state  or  local 
governments;  non-profit  institutions. 
Reporting  Burden: 

Responses:  1,651. 

Burden  Hours:  6,451. 

Recordkeeping  Burden: 

Recordkeepers:  0. 
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Burden  Hours:  0. 

Abstracts:  This  study  is  designed  to 
describe  state  and  local  tech-prep 
programs  and  activities  funded  under 
the  National  Tech-Prep  Education 
Program,  and  to  idenify  best  practices 
and  effective  approaches  of  local 
programs. 

Office  of  Postaecondary  Education 

Type  of  Review:  Revision. 

Title:  New  and  Noncompeting 
Continuation  Application  for  Grants 
to  Institutions  and  Consortia  to 
Encourage  Women  and  Minority 
Participation  in  Graduate  Education. 
Frequency:  Annually. 

Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Responses:  165. 

Burden  Hours:  2,760. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  funding  under  the  Instructions  and 
Consortia  to  Encourage  Women  and 
Minority  Participation  in  Graduate 
Education  Program.  The  Department 
will  use  the  information  to  make  grant 
awards. 

(FR  Doc.  93-14381  Filed  6-17-93;  8:45  ami 
BtUJNO  CODE  4000-01-41 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decision  and 
Order  During  the  Week  of  May  31 
Through  June  4, 1993 

During  the  week  of  May  31  through 
June  4, 1993,  the  proposed  decision  and 
order  summarized  below  was  issued  by 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specific  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 


form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  June  11, 1993. 

George  B.  Brezney, 

Director,  Office  of  Hearings  and  Appeals. 
Duncan  Thompson  Petroleum,  Inc., 
Atlanta,  TX,  LEE-€048 

Duncan  Thompson  Petroleum,  Inc. 
filed  an  Application  for  Exception  from 
the  Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  ‘‘Reseller/Retailer’s  Monthly 
Petroleum  Product  Sales  Report.”  In 
considering  the  request,  the  DOE 
tentatively  found  that  the  firm  was  not 
suffering  a  gross  inequity  or  serious 
hardship.  Accordingly,  on  June  4, 1993, 
the  DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

[FR  Doc.  93-14439  Filed  6-17-93;  8:45  am] 
BILUNa  CODE  M50-01-P 

Federal  Energy  Regulatory 
Commission 

[DockM  Nos.  ER93-692-000,  et  sL] 

Potomac  Electric  Power  Company,  et 
ai.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

June  14, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Potomac  Electric  Power  Co. 

(Docket  No.  ER93-692-0001 

Take  notice  that  on  June  2, 1993, 
Potomac  Electric  Power  Company 
(Pepco)  submitted  for  filing  revised 
sheets  to  the  Delivery  Point  Supplement 
to  Pepco  FERC  No.  34,  its  agreement  to 
supply  full  requirements  service  to  its 
customer.  Southern  Maryland  Electric 
Cooperative,  Inc.  The  revised  sheets 
provide  for  the  addition  of  Hawkins 
Gate  Substation,  a  new  delivery  point 
under  the  agreement,  as  of  November  1, 


1992  as  agreed  between  Pepco  and  its 
customer.  Waiver  of  notice  is  requested. 

Comment  date:  June  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Co. 

[Docket  No.  ER93-630-000] 

Take  notice  that  on  June  8, 1993, 
Northern  States  Power  Company 
(Minnesota)  filed  a  supplement  to  the 
above  mentioned  docltot  requesting  that 
this  proceeding  be  consolidated  with 
docket  No.  ER93-259-000  for  purposes 
of  rehearing.  In  Docket  No.  ER93-259- 
000  NSP  filed  a  request  for  rehearing  in 
which  it  (a)  applied  for  rehearing  of  the 
Commission’s  finding  on  market-based 
rates  and  (b)  asked  the  Commission  to 
grant  rehearing  for  purposes  of  further 
consideration  to  allow  NSP  time  to 
discuss  with  the  Staff  and  the  customers 
a  method  of  further  consideration  to 
allow  NSP  time  to  discuss  with  the  Staff 
and  the  customers  a  method  of  cost¬ 
supporting  the  rates  for  1994  and 
beyond.  NSP  requests  that  the  filing  in 
the  present  docket  be  given  the  same 
treatment. 

Comment  date:  June  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSI  Enei^,  Inc. 

[Docket  No.  ER93-70(>-000l 

Take  notice  that  PSI  Energy,  Inc. 

(PSI),  on  June  8, 1993,  tendered  for 
filing  an  Interchange  Agreement,  dated 
January  29, 1993,  ^tween  PSI  and  Blue 
Ridge  PowOT  Agency  (Blue  Ridge). 

The  Interchange  Agreement  provides 
for  the  following  service  between  PSI 
and  Blue  Ridge: 

1.  Service  Schedule  A — ^Emergency 

Service 

2.  Service  Schedule  B — Short-Term 

Capacity  and  Energy 

3.  Service  S^edule  C-^conomy 

Energy 

4.  Service  Schedule  D — Non- 

Displacement  Ener^’ 

5.  Service  Schedule  E— iimited-Term 

Capacity  and  Energy 

6.  Service  S^edule  F — Term  Capacity 

and  Energy 

PSI  and  Blue  Ridge  have  requested  an 
effective  date  of  August  4, 1993. 

Copies  of  the  filing  were  served  on 
Blue  Ridge  Power  Agency,  the  Virginia 
State  Corporation  Commission  and  the 
Indiana  Utility  Re^latory  Commission. 

Comment  date:  June  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

PSI  Energy,  Inc. 

[Docket  No.  EL93-2-002] 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  June  8, 1993,  tendered  for  filing  its 
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compliance  filing  per  the  Commiaaion’s 
order,  issued  April  22, 1993,  in  Docket 
No.  EL93-2-000. 

PSI  notes  that  it  also  filed  a  Motion 
for  Clarification,  Alternative  Request  for 
Rehearing  and  Motion  for  Extension  of 
Time  related  to  the  above  refarenoad 
docket  on  May  24, 1993. 

Copies  of  the  filing  were  served  on 
Wab^  Valley  Po%ver  Association.  Inc., 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  Utility  Regulatory 
Conunission. 

Comment  date:  June  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  ft  light  Company 

(Docket  No.  BR93-701-0001 

Take  notice  that  on  June  9, 1993, 
Florida  Power  ft  Light  Company 
filed  the  Contract  for  Purchases  and 
Sales  of  Scheduled  Power  and  Energy 
Between  Florida  Power  ft  Light 
Company  and  Qty  of  Tallahassee, 
Florida.  FPL  requests  an  effective  date 
of  July  1, 1993. 

Comment  date:  June  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

PiMtland  General  Electric  Company 
(Docket  No.  ER93-703-000] 

Take  notice  that  on  Jtme  9, 1993, 
Portland  General  Electric  Company 
(PC^  tendered  for  filing  service 
agreements  under  FERC  Electric  Tariff, 
Chiginal  Volume  No.  1  (PGE-1)  with 
Loxiis  Dreyfus  Electric  Power,  foe. 
copies  of  this  agreement  have  been 
served  on  the  parties  included  in  the 
distribution  list  defined  in  the  filing 
letter. 

Comment  date:  June  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Midwest  Power  Systems  Inc. 

(Docket  No.  ER93-56(MX)0l 

Take  notice  that  on  June  8, 1993, 
Midwest  Power  Systems  Inc.  tendered 
for  filing  Amendment  No.  1  to  the  filing 
of  an  executed  Service  Schedule 
Agreement  for  wholesale  electric  power 
and  energy  between  Midwest  Power 
Systems  Inc.  (MPSI)  and  the  City  of 
Wall  Lake,  Iowa  (City),  whereby  MPSI 
will  provide  wholesale  electric  power 
and  energy  as  required  by  the  City  above 
the  amount  provided  by  the  Western 
Area  Power  Administration  (Western). 
MPSI  is  filing  this  Agreement  pursuant 
to  the  established  Electric  Tariff  Volume 
No.  1,  Original  Issue  Sheets  Nos.  7, 8, 
and  9.  Amendment  No.  1  contains 
additional  suppewt  data  and  information 
describing  the  relationship  between 
MPSI  and  the  City  since  1983. 


Copies  of  this  filing  has  been  sent  to: 

Mr.  Raymond  K.  Vawler,  Executive 
Secretan,  lawe  Utilities  Board.  Lucas 
State  Office  Building,  Des  Moines. 
Iowa  50319 

Mr.  H.P.  SdutMder,  Mayor,  City  of  Wall 
Lake,  418  2nd  Street.  Widl  lAe,  Iowa 
51466 

Comment  date:  June  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  «td  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shc^d  file  a 
motion  to  intmvene  or  protest  %rith  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Riues  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedine  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  urishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissimi  and  are  available  for  public 
inspection. 

Lois  D.  CashaU, 

Secntaiy. 

(FR  Doc.  93-14395  Piled  6-17-93;  8:45  am) 
saxsM  coos  snr-tt-M 


[Docket  No.  CP89-3107-004] 

ArUa  Energy  Reeourcee;  Sale  of 
Natural  Gaa 

June  14, 1993. 

Take  notice  that  on  May  27. 1993, 
Arkla  Energy  Resources  (AER),  P.O.  Box 
21734,  Shreveport.  Louisiana,  71151, 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  imder  A^’s  Rate 
Sdiedule  ISS,  pursuant  to  the 
authorization  granted  by  an  order  issued 
August  6,'  1992,  in  Docket  Nos.  RP91- 
65-000,  -006,  and  -007;  and  CP89- 
2107-000  (60  FERC  1 61,160). 

(1)  Name  of  Buyer:  Arida  Energy 

Marketing 

(2)  Location  of  Buyer:  Shreveport. 

Louisiana 

(3)  Affiliation  between  AEB  and  Buyer: 

Both  AER  and  Arkla  Energy 
Marketing  are  subsidiaries  of  ArUa. 
Inc. 


(4)  Nature  of  the  Transaction:  Purchase 

for  consumption. 

(5)  Term  of  Sale:  June  1, 1993,  to  June 

30, 1993. 

(6)  Estimated  Maximum  Daily  Quantity: 

30,000  MMBtu 

Estimated  Total  Quantity:  900,000 
MMBtu 

(7)  Bates: 

Maximum:  Current  estimated 
weighted  average  cost  of  gas  as 
stated  in  AER’s  latest  PGA  being 
charged. 

Minimum:  Spot  price  index  for  the 
month. 

Bate  to  be  Charged  During  the  Billing 
Period:  $1.80  per  dry  N^fBtu,  plus 
$0.2752  per  MMBtu  for  transportation 
and  the  weighted  average  rate 
applicable  to  all  AER  points  of  receipt 
for  gathering. 

Arkla  Energy  Besources  Company, 
Docket  No.  CP89-2107-004 
Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order 
of  August  6. 1992.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  fil^, 
AER  may  sell  gas  for  120  days  horn  the 
date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 

Lob  D.  CaskeU, 

Secretary. 

(FR  Doc.  93-14367  Filed  6-17-93;  8:45  am] 
MLUNQ  COOC  Snr-M-M 


[Dociwt  No.  PR93-12-000] 

Dow  Intrastate  Gaa  Co.;  PatHlon  for 
Rata  Approval 

June  14, 1993. 

Take  notice  that  on  June  1, 1993,  Dow 
Intrastate  Gas  Company  (DIGOO)  filed 
pursuant  to  §  284.1230)K2)  of  the 
Commission’s  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.1057 
per  MMBtu  plus  0.03%  in-kind  fuel 
reimbiirsement  for  transportation  of 
natural  gas  under  section  311(a)(2)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

DIGCO  states  that  it  is  an  intrastate 
pipeline  within  the  definition  of  section 
2(16)  of  the  NGPA  and  that  it  owns  and 
operates  facilities  in  the  State  of 
Louisiana.  DIGCO  states  in  its  petition 
that  its  last  approved  rate  for 
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transportation  on  its  system  was 
$0.1328  per  MMBtu  plus  a  0.3%  in-kind 
fuel  reimbursement  level  which  was 
approved  by  the  Commission  in  Docket 
No.  PR90-6-000.  (53  FERC 1 61,092) 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amoimt  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afiord  ppties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  June  29, 1993.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Lok  D.  Cashell, 

Secretary. 

(FR  Doc.  93-14370  Filed  6-17-93;  8:45  am] 
BIUSM  CODE  tnr-oi-M 


[Docket  No.  RP93-140-000] 

Gat  Raaaarch  Institute;  Notice  of 
Annual  Application 

June  14, 1993. 

Take  notice  that  on  Jime  10, 1993,  Gas 
Research  Institute  (GRI)  filed  an 
application  requesting  advance  approval 
of  its  1994-1998  Five-Year  Resear^, 
Development  and  Demonstration 
(RD&D)  Plan,  1994  RD&D  Program,  and 
the  funding  of  its  R&D  activities  for 
1994,  pursuant  to  the  Natural  Gas  Act 
and  the  Commission’s  Regulations, 
particularly  18  CFR  154.38(d)(5). 

In  its  application,  GRI  proposes  to 
maintain  its  contract  obligations  at 
$201.8  million  in  1994,  which  is  the 
same  amount  as  approved  for  1993. 

GRI’s  application  seeks  to  collect 
$191,696,000  through  jurisdictional 
rates  and  charges  during  the  twelve 
months  ending  Decemlrar  31, 1994.  This 
$191.7  million,  plus  additional  funds 
collected  on  intrastate  transactions,  will 
provide  the  necessary  cash  to  fund  the 
1994  RD&D  program.  GRI  also  intends  to 
decrease  its  operating  expenses  and 
program  management  expenses  in  1994. 

GRI  proposes  to  fund  tne  1994  R&D 
program  through  the  following 
sur^arges:  (1)  A  demand/reservation 
surcharge  on  two-part  rates  of  21.8 


cents/Dth  -mo.  for  “high  load  factor 
customers";  (2)  A  demand/reservation 
surcharge  on  two-part  rates  of  13.4 
cents/D^  -mo.  for  “low  load  factor 
customers";  (3)  A  volumetric 
commodity/usage  surcharge  of  0.85 
cents/Dth  -mo.  for  firm  services 
involving  two-part  rates,  and  for  one- 
part  interruptible  rates;  (4)  A  special 
“small  customer"  surcharge  of  2.0 
cents/Dth  on  one-part,  small  customer 
service  rates  and  the  commodity/usage 
component  of  the  two-part,  small 
customer  service  rates;  and  (5)  A 
surcharge  of  1.57  cents/Dth  -mo.  for 
one-part,  firm  service  outside  the  “small 
customer"  class.  GRI  asserts  that  these 
surcharges  comply  with  the 
Commission’s  March  22, 1993  “Order 
on  Contested  Settlement"  approving, 
without  modification,  the  “Stipulation 
and  Agreement  Concerning  Post-1993 
GRI  Fimding  Mechanism"  (S&A).  The 
S&A,  Inter  alia,  establishes  a  funding 
mechanism  for  the  GRI  program  that 
will  apply  in  1994  and  1995. 

The  Commission  Stafi  will  analyze 
GRI’s  application  and  prepare  a 
Commission  Staff  Report.  This  Stafi 
Report  will  be  served  on  all  parties  and 
filed  with  the  Commission  as  a  public 
document  on  or  before  August  6, 1993. 
Comments  on  the  Stafi  Report  and  GRI’s 
application  by  all  parties,  except  GRI, 
must  be  filed  with  the  Commission  on 
or  before  August  20, 1993.  GRI’s  reply 
comments  must  be  filed  on  or  before 
September  3, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI’s  application,  except  for  GRI 
members  and  state  regulatory 
commissions  who  are  automatically 
permitted  to  participate  in  the  instant 
proceedings  as  interveners,  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
1, 1993.  All  comments  and  protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party, 
other  than  a  GRI  member  or  a  state 
regulatory  commission,  must  file  a 
motion  to  intervene.  Copies  of  GRI’s 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  public  reference  room. 

Lok  D.  Coshell, 

Secretary. 

[FR  Doc.  93-14372  Filed  6-17-93;  8:45  am] 
Mumo  CODE  tTir-ei-M 


[Docket  No.  CP92-245-0021 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Petition  To  Amend 

June  11, 1993 

Take  notice  that  on  May  26, 1993, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois),  located  at  ONe  Corporate 
Drive,  Suite  606,  Shelton,  Connecticut 
06484,  filed  in  docket  No.  CP92-245- 
002  a  petition  to  amend  the  certificate 
issued  May  20, 1992  in  Docket  No. 
CP92-245-000  authorizing  the 
construction  and  operation  of  a 
compressor  station  in  Wright,  New 
York,  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Iroquois  states  that  the  tiubines 
authorized  in  the  Commission’s  Order 
are  no  longer  available  from  the 
manufacturer.  Iroquois  states  that  it 
seeks  to  amend  its  authorization  to 
allow  it  to  install  two  Centaur  H  Gas 
turbines  T-5702  (CS/MD)  instead  of  the 
turbine  model  originally  specified. 

Any  person  desiring  to  m  head  or  to 
make  any  protest  with  reference  to  said 
petition  should,  on  or  before  Jxme  18, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Lok  D.  Cashell, 

Secretary. 

[FR  Doc.  93-14358  Filed  6-17-93;  8:45  am] 
BaXJNQ  CODE  Srir-OI-M 


[Docket  No.  PR93-1(M)00] 

Louisiana  State  Gas  Corp.;  Petition  for 
Rate  Approval 

June  14, 1993. 

Take  notice  that  on  May  17, 1993, 
Louisiana  State  Gas  Corporation  (LSGC) 
filed  pursuant  to  §  284.123(b)(2)  of  the 
Commission’s  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.2553 
per  MMBtu  for  transportation  of  natural 
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gas  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

LSGC’s  petition  states  that  it  is  a 
Louisiana  corporation  operating  an 
intrastate  pipeline  in  Louisiana  and  a 
wholly-owned  subsidiary  of  LEDCO  Inc. 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amoiuit  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  rarvice.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  pcuties  an  opportunity  for  i^tten 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  June  29, 1993.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-14369  Filed  6-17-93;  8:45  am) 
BlUiNO  cooc  STir-oi-ii 


[Docket  No.  PR93-1 1-000] 

Northern  llllnoie  Gas  Co. 

Notice  of  Petition  For  Rate  Approval 

June  14, 1993. 

Take  notice  that  on  May  28. 1993, 
Northern  Illinois  Gas  Company  (NI-Gas) 
filed  pursuant  to  $  284.123(b)(2)  of  the 
Commission’s  regulations,  a  petition  for 
rate  approval  requesting  that  tlie 
Commission  approve  as  fair  and 
equitable  maximum  rates  for  the 
transportation  and  storage  of  natural  gas 
under  section  311(a)(2)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  NI-Gas 
requests  Commission  approval  of  an 
interruptible  transportation  rate  of 
$0.0776  per  MMBtu  and  an  interruptible 
storage  rate  of  $0.0622  per  MMBtu  per 
day. 

NI-Gas  states  that  it  is  an  intrastate 
gas  distribution  public  utility  subject  to 
die  jurisdiction  of  the  Illinois  Commerce 
Commission  imder  the  Illinois  Public 
Utilities  Act  and  that  it  was  issued  a 
blanket  certificate  under  $  284.224  in 
Docket  No.  CP92-481-000.  In  addition 
to  the  proposed  interruptible 
transportation  and  storage  services,  NI- 
Gas  has  determined  that  its  facilities  can 
provide  the  basis  for  a  major  market  hub 


or  market  center,  connecting  several 
pipelines  and  markets  in  the  greater 
Chicago  area. 

Pursuant  to  §  284.123(b)(2)(ii).  if  the 
Commission  does  not  act  witMn  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may.  prior  to  the  expiration 
of  the  150  day  poriod,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportimity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  argvunents. 

Any  person  desiring  to  p)articipate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  June  29, 1993.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary 

IFR  Doc.  93-14371  Filed  6-17-93;  8:45  ami 
BiLUNO  CODE  t717-«1-«l 


[Docket  No.  RP8»-48-C24] 

Transwestem  Pipeline  Co.; 

Compliance  niing 

June  14, 1993. 

Take  notice  that  Transwestem 
Pipeline  Compiany  (Transwestem)  on 
June  8, 1993,  tendered  for  filing  as  p>art 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tarifi  sheet, 
to  be  effective  Febmary  1, 1993: 

2nd  Revised  Sheet  No.  51 B 

Transwestem  states  that  the  above- 
referenced  tarifi  sheet  is  being  filed  to 
comply  with  the  Commission’s  letter 
order  issued  May  24, 1993  in  Docket 
Nos.  RP89-48-020.  021  and  023.  The 
order  required  Transwestem  to  refile  the 
revised  tariff  sheet  within  fifteen  (15) 
days  to  remove  the  conflicting 
Production  and  Gathering  (P&G)  tariff 
language  on  Alternate  1st  Revised  Sheet 
No.  51B. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  jurisdictional 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825,  North  Capitol  Street,  NE., 
Washington,  IX^  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 


Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  Jrine  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lok  D.  Casliell, 

Secretary. 

(FR  Doc.  93-14368  Piled  6-17-93;  8:45  am] 
aiujNQ  cooc  sn7-ti-M 


[Docket  No.  CP93-409-000] 

Questar  Pipeline  Co.  Notice  of 
Application 

June  14, 1993. 

Take  notice  that  on  June  2. 1993, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street,  Salt  Lake  City,  Ut^ 
84111  filed  in  Docket  No.  CP93-409- 
000  an  application  pursuant  to  §  7(c)  of 
the  Natural  Gas  Act  requesting  authority 
to  constmct  and  operate  additional 
facilities  required  to  increase  the 
maximum  certificated  storage  inventory 
level  at  Questar’s  Clay  Basin  Storage 
Field  (Clay  Basin)  located  in  Daggett 
County,  Utah,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

C^estar  reouests  authority  to  (1) 
construct  and  operate  (a)  th^ 
additional  6,500  horsepower  natural-gas 
turbine  compressors  immediately 
adjacent  to  its  Kastler  Compressor 
Station  and  (b)  3,850  lineal  feet  of  6- 
inch  storage  lateral  within  Clay  Basin, 
and  (2)  increase  the  maximum 
certificated  storage  inventory  level  at 
Clay  Basin  fixtm  100  to  110  ^f. 

Questar  states  that  in  order  to  reach  to 
110  Bcf  storage  inventory  level,  and 
maintain  the  current  Minimum 
Required  Deliverability  concept,  it 
anticipates  increasing  the  current 
cushion-gas  volume  mm  52.62  Bcf  to 
63.71  Bcf  in  order  to  support  a  15.25  Bcf 
increase  in  working-gas  capacity  fix)m 
31  Bcf  to  46.25  Bcf.  ^estar  explains 
that  the  proposed  increase  in  total 
storage  inventory  will  decrease  the  Gay 
Basin  cushion/working-gas  ratio  from 
1.70:1.00  to  approximately  1.38:1.00. 
Questar  further  states  that  it  will  only 
inject  cushion-gas  volumes  in 
proportion  to  the  level  of  working-gas 
volumes  actually  sold  and  that  no 
additional  injection/withdrawal  wells 
and  no  observation  wells  are  proposed 
to  be  drilled  as  a  result  of  the  proposed 
Clay  Basin  expansion. 
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Questar  further  explains  that, 
consistent  with  its  January  15  through 
February  12, 1993,  open-season 
representations,  it  proposes  to  oHer  the 
expanded  Clay  Basin  firm  storage 
capacity  at  its  currently  effective  Rate 
Schedule  FSS  rates.  It  is  stated  that  the 
total  cost  of  the  proposed  Clay  Basin 
expansion,  including  compressors, 
storage  laterals,  associated  dehydrators, 
heaters,  valves,  piping  and  other 
appurtenant  facilities  and  cushion-gas 
volumes  is  approximately  $49,600,000. 

Questar  further  requests  authority  to 
allow  it  to  honor,  to  the  extent  capacity 
remains  available,  the  service  requests 
tendered  during  the  January  15  through 
February  12, 1993,  open  season.  Questar 
clarifies  that  this  authority  is  required  to 
enable  Questar  to  work  its  way  down 
the  open-season  queue  until  the 
expansion  capacity  becomes  fully 
subscribed,  or  until  the  open-season 
queue  is  exhausted.  This  could  include 
tendering  agreements  after 
implementation  of'Order  No.  636  on 
Questar’s  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  June  24, 1993.  Protests 
Mali  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  Mali  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by  §§  7 
and  15  of  &e  NGPA  and  the 
Commission’s  Rules  of  Practice  and  . 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
OMOi  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  omoi 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
Mail  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-14394  Filed  6-17-93;  8:45  am) 
BIUJNO  CODE  1717-01-M 


[OMlwt  Noa.  TA93-1 -49-001  and  TM9$-7- 
40-001] 

Wiliiston  Basin  Interstate  Pipeline  Co.; 
Corrected  Tariff  Filing 

June  14, 1993. 

Take  notice  that  on  June  9, 1993, 
Wiliiston  Basin  Interstate  Pipeline 
Company  (Wiliiston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  tendered  for  filing 
Substitute  Forty-eighth  Revised  Sheet 
No.  10  (Original  Volume  No.  2)  to  be 
substituted  for  the  corresponding  tariff 
sheet  filed  in  its  Annual  Purchased  Gas 
Cost  Adjustment  Filing  (PGA)  submitted 
June  1, 1993  pursuant  to  18  CFR 
154.301,  et  seq.  of  the  Commission’s 
Regulations  and  Sections  21,  30  and  35 
of  its  FERC  Gas  Tariff  (First  Revised 
Volume  No.  1  and  Original  Volume  Nos. 
1-A  and  1-B,  respectively). 

The  proposed  effective  date  of  the 
corrected  tariff  sheet  is  August  1, 1993. 

Wiliiston  Basin  states  that  in  the 
course  of  the  review  of  its  June  1, 1993 
PGA  filing  an  inadvertent  error  was 
discovered  in  the  Non-Gas  Commodity 
Rate  After  Current  Adj.  Plus  Surcharges 
for  Rate  Schedule  X-3  on  Forty-eighth 
Revised  Sheet  No.  10  (Original  Volume 
No.  2).  Thus,  the  instant  filing  contains 
only  a  corrected  tariff  sheet. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  June  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-14386  Filed  6-17-93;  8:45  am) 
BIUJNO  CODE  Sn7-«1-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  93-52-NG] 

Inland  Natural  Gas  Marketing  Ltd.; 
Order  Granting  Blanket  Authorization 
to  Import  and  Export  Natural  Gas  From 
and  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Elepartment  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Inland  Natural  Gas  Marketing  Ltd. 
authorization  to  import  s  total  of  up  to 
50  Bcf  and  to  export  a  total  of  up  to  50 
Bcf  of  natural  gas  from  and  to  Canada 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 

Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  EXH,  June  8, 1993. 
Clifford  P.  Tomaszewkski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  93^14438  Filed  6-17-93;  8:45  am) 
BiLUNO  CODE  S4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4668-3] 

Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Notices 


33629 


SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Accidental  Release  Information 
Program,  EPA  ICR  #1331.05  (0MB 
#2050-0065).  This  ICR  requests  renewal 
of  the  existing  clearance. 

Abstract:  The  Accidental  Release 
Information  Program  (ARIP)  collects 
data  on  the  causes  of  chemical  accidents 
and  points  to  steps  that  could  be  taken 
by  industrial  facilities  to  prevent 
accidental  releases.  In  this  collection, 
refined  ARIP  criteria  are  used  to  obtain 
data  on  unique  chemical  accidents  that 
pose  a  direct  hazard  to  the  public  and 
environment.  It  will  survey  only  those 
releases  that  involve  injury  and  death  to 
members  of  the  general  public  and 
cause  ofi-site  consequences,  such  as 
evacuation,  sheltering  in  place,  or 
environmental  damage.  Fixed  facilities 
responsible  for  the  selected  release  are 
required  to  complete  and  return  a 
questionnaire  which  asks  for  more 
detailed  information  on  the  causes  and  . 
consequences  of  the  accidental  release, 
and  the  release  prevention  practices  and 
technologies  in  place  prior  to  and 
following  the  accident. 

The  collected  information  will  serve 
to  support  a  range  of  chemical  accident 
prevention  and  preparedness  efiorts 
involving  industry,  local  and  state 
governments,  as  well  as  EPA  regions 
and  headquarters. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  25  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
needed  data,  and  completing  and 
reviewing  the  collection  of  information. 
There  is  no  recordkeeping  burden. 

Respondents:  Owners/operators  of 
fixed  facilities  with  accidental  releases 
meeting  selection  criteria. 

Estimated  No.  of  Respondents:  125. 
Estimated  Total  Annual  Burden  on 
Respondents:  3,140  hours. 

Frequency  of  Collection:  On  occasion, 
when  releases  meet  specific  triggers. 

Send  comment  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401 M  Street, 

SW.,  Washington,  DC  20460,  and 
Ron  Minsk,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20530. 


Dated:  June  11, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  93-14427  Filed  6-17-93;  8:45  am] 
BHJJNO  CODE  «60-60-M 


[FRL-4667-4] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

OATES:  Comments  must  be  submitted  on 
or  before  July  19, 1993. 

FOR  FURTHER  INFORMATION,  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR,  CONTACT:  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pe^cides  and 
Toxic  Substances 

Title:  FIFRA  section  29-Annual 
Report  on  Conditional  Registrations. 
(EPA  ICR  No:  0601.04;  OMB  No:  2070- 
0026).  This  is  a  request  to  extend  the 
expiration  date  of  a  currently  approved 
collection. 

Abstract:  Under  section  29  of  the 
Federal  Insecticide,  Fungicide  and 
Rodentidde  Act  (FIFRA),  the  EPA  is 
required  by  Congress  to  monitor  the 
conditional  registration  of  pesticide 
products.  The  Agency  grants 
conditional  registration  for  products  for 
which  the  submission  of  some 
supporting  data  has  been  deferred  to  a 
future  date.  However,  as  one  of  the 
conditions  for  this  type  of  registration, 
registrants  must  submit  an  annual  report 
to  the  EPA.  The  report  must  contain  the 
amount  (in  gallons  or  pounds)  of  the 
jiesticide  product  produced  during  the 
preceding  fiscal  year  for  each  registered 
use  and.  in  addition,  registrants  must 
keep  records  of  these  data.  The  EPA 
uses  the  information  to  track  the 
number  of  applications  submitted  to  the 
Agency  each  year,  monitor  productions, 
and  compile  these  data  into  a  report 
which,  in  compliance  with  section  29  of 
FIFRA,  is  submitted  to  Congress  once 
every  year. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1.3 


hours  per  response  for  reporting  and  20 
minutes  for  recordkeeping  annually. 

This  estimate  includes  the  time  ne^ed 
to  review  instructions,  search  existing 
data  sources,  gather  and  maintain  the 
data  needed,  and  complete  and  review 
the  collection  of  information. 
Respondents:  Pesticide  recistrants. 
Estimated  No.  of  Respondents:  30. 
Estimated  No.  of  Responses  Per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  84  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223Y).  401  M  Street,  SW.. 
Washington,  DC  20460. 
and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Afiairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  June  11, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  93-14424  Filed  6-17-93;  8:45  am] 
BIUJNQ  CODE  KSO-SO-F 


[FRL-4668-6] 

Access  to  Confidential  Business 
Information  by  Ronson  Management 
Corporation 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  EPA  is  authorizing  Ronson 
Management  Corporation  of  Springfield, 
Virginia,  for  access  to  information 
which  has  been  submitted  to  EPA  tmder 
Section  104  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA).  Some  of  this  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information. 
DATES:  EPA  will  begin  transferring  data 
to  Ronson  five  worldng  days  from  the 
date  of  this  notice. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Kevin  Brittingham, 
Superfund  Accounting  Branch, 
Financial  Management  Division,  Office 
of  the  Comptroller  (PM-226F), 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cooke,  Acting  Chief.  Superfund 
Accounting  Branch  (PM-226F), 
Environmental  Protection  Agency,  401 
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M  Street.  SW.,  Washington,  DC  20460. 
Telephcxie  (202)  260-9268. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-W3-0023  Ronson 
Management  Corporation  will  provide 
support  services  and  resources  to  the 
Environmental  Protection  Agency  to:  (1) 
Maintain  Superfund  original  financial 
document  files  and  Superfund  site- 
specific  files;  (2)  support  the  Financial 
Management  Division’s  Superfund  Cost 
Recovery  Process  which  includes,  but  is 
not  limited  to.  reviewing  all  financial 
documents  and  document  files  to 
identify  and  gather  all  needed 
Superfimd  financial  information;  verify 
its  accuracy  and  identify  corrective 
actions;  prepare  and  summarize 
Superfund  site-specific  cost 
documentation  packages  and  (3) 
perform  other  administrative  functions 
in  support  of  CERCLA  in  the  Regional, 
Laboratory  and  Headquarters  finance 
offices  which  includes,  btit  is  not 
limited  to,  indexing  and  scanning  of 
documents  into  the  Superfund  Cost 
Recovery  Imaging  Processing  System 
(SCRIPS);  data  preparation  for  data 
entry;  data  entry  into  local  PC 
applications;  document  retrieval  and 
quality  assurance  review. 

In  providing  this  support,  Ronson 
Management  Corporation  employees 
will  have  access  to  Agency  documents 
for  the  purpose  of  document  processing, 
filing,  abstracting,  analyzing, 
inventorying,  retrieving,  tracking  and 
more.  The  documents  to  which  Ronson 
Management  Corporation  will  have 
access  potentially  include  all  financial 
documents  submitted  under  CERCLA. 
Some  of  these  documents  may  contain 
information  which  may  be  claimed  or 
determined  to  be  CBI. 

Piuauant  to  EPA  regulations  at  40  CFR 
Part  2,  Subpart  B,  EPA  has  determined 
that  Ronson  Management  Corporation 
requires  access  to  Confidentid  Business 
Information  to  provide  the  support  and 
services  requir^  imder  the  contract. 
These  regulations  provide  for  five 
working  days  notice  before  contractors 
are  given  CBL 

Ronson  Management  Corporation  will 
be  required  by  contract  to  protect 
confidential  information.  These 
documents  are  maintained  in  EPA  office 
and  file  space. 

Dated:  June  8, 1993. 

Sallyaniw  Harper, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management. 
(FR  Doc.  93-14426  Filed  6-17-93;  8:45  am] 
BILUNQ  OOOC  MW-M-# 


(ER-FRL-4621-7) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  31, 1993  Through  June 
04, 1993  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  09, 1993  (58  FR  18392). 

DRAFT  EISs 

ERP  No.  D-SFW-A64055-00  Rating 
£C2,Refuges  2003 — ^A  Plan  for  the 
Future,  National  Wildlife  Refuge 
Management  Plan,  Implementation. 

Summary:  EPA  had  environmental 
concerns  regarding  the  proposed 
management  plan.  These  concerns 
regarded  the  lack  of  specificity  of  the 
document,  tiering  of  information  1  to 
future  actions,  monitoring  and 
mitigation  measures,  and  additional 
information  on  secondary  uses  of 
refuges. 

Dated:  June  15, 1993 
Richard  E.  Sanderson, 

Director.  O/Jice  of  Federal  Activities. 

IFR  Doc.  93-14429  Filed  6-17-93;  8:45  am) 
BUliNO  CODE  1660-60-0 


[ER-FRL-4621-6] 

Environmental  impact  Statements; 

Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  June  07, 1993 
Through  June  11, 1993  Pursuant  to  40 
CFR  1506  9 

EIS  No.  930m,  Draft  EIS,  SCS,  KS, 
Upper  Delaware  River  and  Tributaries 
Watershed  Plan,  Flood  Prevention 
and  Watershed  Protection,  Funding 
and  COE  Section  404  and  NPDES 
Permits,  Atchison,  Brown,  Jackson 
and  Nemaha  Counties,  KS,  Due: 
August  02, 1993,  Contact:  James  N. 
Habiger  (913)  823-4565. 

EIS  No.  930189,  Draft  Supplement, 
AFS,  ID,  Cuddy  Mountain  Roadless 
Area,  Grade/Dukes  Timber  Sale  and 
Road  Construction,  New  Information 
concerning  Additional  Modifications 
to  the  Blend  Alternative, 
Implementation,  Payette  National 


Forest,  Washington  and  Valley 
Coimties,  ID,  Due:  August  02, 1993, 
Contact:  John  Braglin  (208)  549-2420. 
EIS  No.  930190,  Draft  EIS,  AFS,  MT, 

Big  Mountain  Ski  and  Summer  Resort 
Expansion  Project,  Special-Use- 
Permit,  Flathead  National  Forest, 

Tally  Lake  and  Glacier  View  Ranger 
Districts,  Whitefish,  MT,  Due:  August 
02, 1993,  Contact:  Bert  Stout  (406) 
862-2508. 

EIS  No.  930191,  Draft  EIS,  USN.  NC. 
Camp  Lejeime  Marine  Corps  Base, 
Wastewater  Treatment  System 
Upgrading,  Construction  and 
Operation,  NPDES,  COE  Section  10  r 
and  404  Permits,  Onslow  Coimty,  NC, 
Duo:  August  02, 1993,  Contact:  Pam 
Anderson  (804)  445-2334. 

EIS  No.  930192,  DRAFT  EIS.  FHW,  NY. 
Long  Island  Expressway  (1-495)/ 
Seaford  -  Oyster  Bay  Expressway 
(NY-135)  Interchange  Project. 
Improvements  between  Exit  43  South 
Oyster  Bay  Road  to  Exit  46  Sunnyside 
Boulevard,  Fimding  and  NPDES 
Permit,  Town  of  Oyster  Bay,  Nassau 
County,  NY,  Due:  August  02, 1993, 
Contact:  H.J.  Brown  (518)  472-3616. 
EIS  No.  930193,  Draft  EIS,  FHW.  WV, 

US  19  Corridor  L  Improvements  from 
Nicholas  County  High  School  to  1-79, 
Funding  and  COE  Section  404  Permit, 
Nicholas  and  Braxton  Counties.  WV, 
Due:  August  16, 1993,  Contact:  Billy 
R.  Higginbotham  (304)  348-3093. 

EIS  No.  930194,  Draft  EIS.  FHW.  NH, 
NH-16  and  US  302,  Transportation 
Improvements,  Funding,  COE  Section 
10  and  404  Permits,  Villages  of 
Conway  and  North  Conway,  Carroll 
Counties,  NH,  Due:  August  27, 1993, 
Contact:  William  F.  O’Donnell  (603) 
225-1608. 

EIS  No.  93019S,  Final  EIS.  FHW.  AZ, 
A2^7/Beeline  Highway  Upgrading, 
Saguaro  Lake  Road  to  near  the 
Maricopa-Gila  County  Line,  Funding, 
Land  Exchange  with  the  Forest 
Service  and  COE  Section  404  Permit 
Issuance,  Maricopa  County.  AZ,  Due: 
July  19, 1993,  Contact:  Ken  Davis 
(602)  379-3646. 

EIS  No.  930196,  Final  EIS,  AFS,  CA, 
1992  Cleveland  Watershed/Fire 
Recovery  Project,  Eldorado  National 
Forest,  South  Fork  American  River, 
Eldorado,  Alpine  and  Amador 
Counties,  CA,  Due:  July  19. 1993, 
Contact:  Donald  Yasuda  (916)  644- 
2349. 

EIS  No!  930197,  Final  EIS,  NPS,  VT, 
Appalachian  National  Scenic  Trail 
Protection  from  Deer  Leap  Moimtain 
to  the  Mendon-Shrewsbury  Town 
Line,  Pico/Killington  Section, 
Implementation,  Rutland  County,  VT, 
Due:  July  19, 1993,  Contact:  John  F. 
Byrne  (304)  535-6278. 
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EIS  No.  930198,  Final  EIS,  FHW,  VA. 
Blacksburg/Roanoke  Connector 
Improvements,  US-460  Bypass  South 
of  the  Town  of  Blacksbiirg  to  1-81 
North  to  Roanoke,  Funding, 
Montgomery  Coimty,  VA,  Due:  July 
19, 1993,  Contact:  James  M.  Tumlin 
(804) 771-2371, 

Dated:  June  15, 1993. 

Richard  E.  Sandanea, 

Director,  Office  of  Federal  Activities. 

(FR  Doc.  93-14428  Filed  6-17-93;  8:45  am] 

aauNQ  oooc  mto  m  u 


[FRL-4<M-7] 

Science  Advisory  Board 

Environmental  EcorKMnIca  Advisory 
Committee;  Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Environmental 
Economics  Advisory  Committee  (EEAC) 
of  the  Sdence  Advisory  Board  will  meet 
on  Tuesday,  July  13, 1993  at  the  Holiday 
Inn  Georgetown  (Wisconsin  Room), 

2101  Wisconsin  Avenue  NW., 
Washington  DC  20007.  The  hotel 
tel^hone  number  is  (202)  338-4600. 

The  meeting,  which  is  open  to  the 
public,  will  start  at  8:30  a.m.,  and 
adjourn  no  later  than  5:30  p.m.  Its  main 
purpose  is  to  review  the  economic 
issues  and  methodologies  incorporated 
in  the  draft  document  Regulatory  Impact 
Analysis  (RIA)  for  the  Final  Rulemaking 
on  Corrective  Action  for  Solid  Waste 
Management  Units  developed  by  the 
Office  of  Solid  Waste.  The  Committee 
will  address  a  variety  of  issues  related 
to  the  quantification  of  benefits  and 
costs,  including  the  non-use  values  of 
groundwater  as  estimated  by  contingent 
valuation  methodology. 

Requests  for  copies  of  the  draft  RIA 
document  should  be  directed  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  Hotline  (1-800-424-9346). 
The  document  is  not  available  horn  the 
Science  Advisory  Board.  Questions 
concerning  its  content  should  be 
addressed  to  Mr.  Gary  Ballard  (OS-311), 
Regulatory  Analysis  Branch.  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington  DC  20460  (202)  260-2429. 
Members  of  the  public  desiring 
additional  information  about  the 
conduct  of  the  meeting  or  the  agenda 
should  contact  Mr.  Samuel  Rondberg, 
Designated  Federal  Official. 
Environmental  Economics  Advisory 
Committee,  Science  Advisory  Board 
(AlOlF),  U.S.  Environmental  Protection 
Agency,  401 M  Street,  SW.,  Washington 


DC  20460,  (202)  260-6552.  Anyone 
wishing  to  make  a  presentation  at  the 
meeting  should  forward  a  written 
statement  (35  copies)  to  Mr.  Rondberg 
by  July  6. 1993.  The  Science  Advisory 
Bo^  expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
preaentation  will  be  limited  to  a  total 
time  of  ten  minutes. 

Dated:  June  8, 1993. 

A.  Rabait  FUak. 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  93-14423  Filed  6-17-93;  8:45  am] 

aaiJNO  coot:  was  is  a 


[PF-676;  FRL-4627-2] 

Rhon*  Poulanc  Ag.  Co.;  Roquost  for 
Extonaion  of  Tolarancot  for  Thiodicarb 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  has  received  from  the 
Rhone  Poulenc  Ag.  Co.  requests  to 
extend  tolerances  for  the  insecticide 
thiodicarb  on  leafy  vegetables,  broccoli, 
cabbage,  and  cauliflower. 

ADDRESSES:  By  mail,  submit  written 
comments,  identified  by  the  document 
control  number  [PF-5671.  to:  Public 
Response  and  Program  ^sources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM  #2. 1921  Jefierson  Davis  Hwy., 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information”  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contdn  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Dennis  Edwards  Jr.,  Product  Manager 


(PM  19),  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Proems, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  201,  CM  #2, 1921  Jefierson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-305- 
6386. 

SUPPLEMENTARY  MFORMATION:  EPA  has 
received  from  the  Rhone  Poulenc  Ag. 
Co..  P.O.  Box  12014,  Research  Triangle 
Park,  NC  27709,  requests  to  extend  for 
1  year  a  temporary  tolerance  that 
expires  on  July  15, 1994,  for  the 
combined  residues  of  the  insecticide 
thiodicarb  (dimethyl  NJ^- 
(thiobis[(methylimino)  carbonyloxy]]bis 
jethanimidothioate])  and  its  metabolite 
methomyl  (S-methyl  N- 
[(methylcarbamoyl)oxy]thioacetimidate) 
in  or  on  leafy  vegetables  at  35  parts  per 
million  (ppm)  under  40  CFR  180.407(b) 
and  a  temporary  tolerance  that  expires 
on  August  15, 1994,  for  the  combined 
residues  of  the  insecticide  thiodicarb 
and  its  metabolite  methomyl  in  or  on 
broccoli  at  7  ppm,  cabbage  at  7  ppm^ 
and  cauliflower  at  7  ppm  under  40  CFR 
180.407(c). 

Authority:  7  U.S.C  346a  and  371. 

Dated:  June  8, 1993. 

Lawrencs  E.  CuUeen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-14420;  Filed  6-17-93;  8:45  am) 

asjjNQ  cooe  was  m  r 


FEDERAL  MARITIME  COMMISSION 

AgrMm«nt(8)  ni«d;  Crowisy  American 
Transport,  Inc.  at  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  %vith  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  212-010386-025. 

Title:  Argentina/U.S.  Atlantic  k  Gulf 
Ports  Pool  Agreement. 
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Parties:  Crowley  American  Transport, 
Inc.,  Empresa  Lineas  Maritimas 
Argentinas  S.A.,  Companhia  de 
Navegacao  Lloyd  Brasileiro,  Companhia 
Maritima  Nacional,  A.  Bottacchi  S.A.  de 
Navegacion 

Synopsis:  The  proposed  amendment 
increases  the  carrying  rate  horn  98  to 
100  percent,  thus  suspmding  the  future 
pooling  of  revenue  under  the 
Agreement.  It  also  deletes  A.  Bottacchi 
S.A.  de  Navegacion  as  a  party  to  the 
Agreement. 

Agreement  No.:  212-010388-020 
Title:  U.S.  Atlantic  &  Gulf  Ports/ 
Argentina  Pool  Agreement 
Parties:  Crowley  American  Transport, 
Inc.,  Empresa  Lineas  Maritimas 
Argentinas  S.A.,  Companhia  de 
Navegacao  Lloyd  Brasileiro,  Companhia 
Maritima  Nacional;  A.  Bottacchi  S.A.  de 
Navegacion 

Synopsis:  The  proposed  amendment 
increases  the  carrying  rate  from  98  to 
100  percent,  thus  suspending  the  future 
pooling  of  revenue  imder  the 
Agreement.  It  also  deletes  A.  Bottacchi 
S.A.  de  Navegacion  as  a  party  to  the 
agreement. 

Agreemenf  No.:  203-011418 
Title:  Bermuda  Discussion  Agreement 
Parties:  Bermuda  Container  line  Ltd., 
Bermuda  International  Shipping 
Limited 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  meet,  discuss, 
exchange  information  and  agree  upon 
rates  and  other  transportation  and 
service  matters  in  the  trade  between 
United  States  Atlantic  Coast  ports,  and 
points  within  the  Continental  United 
States  via  such  ports,  and  ports  and 
points  in  Bermuda.  Adherence  to  any 
agreement  reached  is  strictly  voluntary. 
Dated:  )vnB  14. 1993. 

By  Order  of  the  Federal  Maritime 
Commission.  ' 

Ronald  D.  Murphy, 

Assistant  Secretary. 

IFR  Doc.  93-14365  Filed  6-17-93;  8:45  am] 
MUiNQ  CODE  STMMtI-H 

Security  for  the  Protection  of  the 
Public  Rnandai  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  IssuarKe  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  bMn  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Uw  89-777  (46  U.S.C  817(d)) 
and  the  Federal  Maritime  (Commission’s 


implementing  regulations  at  46  CFR  part 
540,  as  amended:  Princess  Cruises,  Inc., 
Princess  Cruises  Liberia,  Inc.,  Birka 
Cruises  Limited  and  Birka  Line  A  B, 

10100  Santa  Monica  Blvd.,  Los  Angeles, 
California  90067-4189. 

Vessel:  <X)LDEN  PRINCESS. 

Dated:  june  IS.  1993. 

Joseph  C  Polking, 

Secretaiy. 

IFR  Doc.  93-14412  Filed  6-17-93;  8:45  am] 
BiUJNO  CODE  CnO-01-M 

Ocean  Freight  Forwarder  Ucenee 
Appiicante 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 

1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Cargonauts,  Inc,  7331  NW.,  54th  Street, 
Miami,  FL  33166,  Officers:  Alberto 
Spencer,  President.  Claudio  Vicuna, 
Director. 

Venchi  International  Corp.,  780  NW., 
42nd  Ave.  Unit  #9,  Miami,  FL  33126, 
Officer:  Patricia  Nazar.  President/ 
Chairman/ Stockholder. 

L.C.  Forwarding  International  (Company, 
150  Marine  Street,  Lake  (Charles,  LA 
70601,  Officers:  Belvin  ).  Monier, 
President/Treasurer,  Daphne  Rachelle 
Monier,  Secretary. 

Luma  International  Forwarding,  Inc., 

354  Royal  Ponciana  Blvd.  Miami,  FL 
33126,  Officer:  Luz  Carvajal, 

President. 

Trans-Global  Logistics,  Corp.,  3200 
NW.,  125th  Street.  Miami,  FL  33167, 
Officers:  Steven  Hamersmith, 
President/Director/Stockholder, 
Cynthia  L.  Metcalf,  V.  President/ 
Director/Stockholder,  Minda 
Hamersmith,  Secretary/Stockholder, 
Henry  Hamersmith,  Treasury/ 
Stockholder,  Cheryl  Hamersmith. 
Stockholder. 

Fast  Way  Services,  Inc.,  8405  NW.,  70th 
Street,  Miami,  FL  33166,  Officers, 

Juan  C.  Avendano,  President/Director, 
Yesmin  Avendano,  Secretary/ 

Director,  Manuel  F.  Bernal,  Vice 
President  of  Operations. 

All  State  International  Freight  Inc.,  500 
(Parson  Plaza  Dr.,  Ste.  205,  (Parson,  CA 
90746,  Officer  Jae  Hoon  Yoo, 
President. 

A.T.I.  USA,  Inc.,  242  Eyland  Avenue, 
Succasunna,  NJ  07876,  Officers:  Oscar 


Fufiaro,  Director/Stockholder,  John  J. 
Klingman,  Vice  President. 

O.I.A.  (Oregon  International  Airfreight 
Co.),  8440  NE.  Alderwood  Rd.,  Ste.  A. 
Portland,  OR  97220,  Officers:  Junki 
Yoshida,  (Chairman,  Steven  M.  Akre, 
President,  Michael  A.  Temple,  Vice 
President/Secretary,  James  Woodford 
Toms,  Jr.,  Vice  President,  William  D. 
Brady.  Asst.  Secretary. 

Hemisphere  Forwarding  Inc.,  6992  NW.. 
50th  Street,  Miami,  FL  33166, 

Officers:  Michael  Avnet,  President/ 
Treasurer/Director,  Lynn  Zeunner, 
Secretary,  Alicia  Avnet,  Vice 
President. 

Ameripack  Freight  Systems,  7850  SW., 
82nd  Ave.,  Miami,  FL  33143,  Mayda 
Beatriz  Sablon,  Sole  Proprietor. 

“J.I.F."  Jet  International  Forwarding, 

Inc.,  4420  NW.,  74th  Ave.,  Miami,  FL 
33166,  Officers:  Francisco  D.  Ferrey, 
President,  Christina  Santana,  Vice 
President,  Jose  Santana,  Secretary. 

John  Kevin  Lee,  685  Undercliff  Ave., 
Edgewater,  NJ  07020,  Sole  Proprietor. 

U.S.  Miami  International  Freight 
Forwarders,  8805  SW.,  154th  Terrace, 
Miami,  FL  33157,  Maurice  C.  Perry, 
Sole  Proprietor. 

Inteks  Trans-Intemational,  Inc.,  22431 
So.  Vermont  Ave.,  Torrance,  CA 
90502,  Officers:  Eddie  P.C  Yang, 
President/Chairman,  Edmund  Tsang, 
Director/Exec.  Vice  President,  Arthur 
King,  Secretary/Director. 

Transport  Partner  (USA),  Inc.,  18  Broad 
Street,  Ste.  803,  Charleston,  SC  29401, 
Officers:  Wim  Spinhoven,  President. 
Kathy  Morris,  C^neral  Manager. 

By  the  Federal  Maritime  (Commission. 
Dated:  June  15, 1993. 

Joseph  C.  Polking, 

Secretaiy. 

IFR  Doc.  93-14443  Filed  6-17-93;  8:45  ami 

BMJJNO  CODE  f730-01-M 


[Petition  No.  P27-93] 

Petition  of  Paramount  Tariff  Service 
Ltd.  on  behalf  of  Various  Carriers  for 
Temporary  Exemption  From  Electronic 
Tariff  Filing  Requirements 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  the  above  named 
petitioner,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission’s  ATFl  System. 
Petitioner  requests  exemption  from  the 
June  4, 1993,  electronic  filing  deadline 
on  behalf  of  108  carrier  customers. 
Petitioner  states  it  is  unable  to  comply 
with  the  June  4, 1993,  deadline  for  filing 
of  World  Wide/ Asian  and  South  Pacific 
tariffr  for  a  variety  of  reasons. 
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To  facilitate  thorou^  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  June  25, 1993.  Replies  shall  be 
directed  to  the  Secretary.  F^eral 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  ori^al 
and  15  copies,  and  shall  be  served  on 
counsel  for  petitioner,  Kathleen  Mahon, 
Esq.,  Lillick  &  Charles.  One  World  Trade 
Center,  suite  950,  Long  Beach. 

Califmnia  90831-0959. 

^  Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street, 

NW.,  room  1046. 

Ronald  D.  Murphy, 

Assistant  Secretory. 

[FR  Doc.  93-14444  Filed  6-17-93;  8:45  am] 
BIUMO  cooc  srso-oi-M 


DEPARTMENT  OF  HEALTH  AND  . 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACF/ACYF/ 
RHYP  92-1] 

Runaway  and  Homeless  Youth 
Program:  Hscal  Year  1993  Rnal 
Program  Priorities,  Availability  of 
Financial  Assistance  for  Rscai  Year 
1993  and  Request  for  Applications 

AGENCY:  Family  and  Youth  Services 
Bureau,  Administration  on  Children, 
Youth,  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  HHS. 

ACTION:  To  correct  an  error  in  Appendix 
D.3:  Drug  Abuse  Prevention  Proems 
for  Runaway  and  Homeless  Youth,  in 
the  program  announcement  cited  above. 

SUMMARY:  This  notice  amends  program 
announcement  ACF/ACYF/RHYP  92-1, 
published  in  the  Federal  Register  on 
May  18, 1993,  by  correcting  an  error  in 
the  list  of  ineligible  grantees  listed  in 
appendix  D.3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Lewis  (202)  205-8102. 
SUPPLEMENTARY  INFORMATION:  On  May 
18, 1993,  the  Administration  on 
Children,  Youth  and  Families  published 
the  Rimaway  and  Homeless  Youth 
Program  announcement  in  the  Federal 
Register  (Vol.  58.  No.  94  29030). 

The  announcement  solicited 
applications  from  eligible  organizations 
and  agencies  to  provide  services  to 
runaway  and  homeless  youth  under  the 
Basic  Center  Program  (1^),  Drug  Abuse 
Education  and  Prevention  Program 


(DAPP),  and  the  Transitional  Living 
Program. 

A  list  of  ineligible  grantees  for  the 
DAPP  program  was  included  in 
Appendix  D.3  on  page  29055  of  the 
Fraeral  Registnr.  Some  grantees  who 
are  eligible  to  apply  for  DAPP  funds 
were  inadvertently  included  on  the  list. 
Therefore,  we  are  issuing  this 
amendment  to  correct  the  list  by 
indicating  that  the  following  grantees, 
whose  name  appear  originally  on  the 
ineligible  list,  are  in  fact  eligible  and 
encourage  to  apply: 

Region  I 

New  Hampshire 

Child  and  Family  Services,  99  Hanover 
Street,  Mancbestw,  NH  03101,  Reed 
Carver,  (603)  668-1920 

Rhode  Island 

Stopover  Shelters,  3380  East  Main  Road, 
Portsmouth,  RI 02871,  Peter  Marshall, 

(401) 683-1824 

Region  11 

New  Jersey 

Crossroads,  P.O.  Box  321,  Lumberton,  NJ 
08048,  Mary  Lou  Bendit,  (609)  261-5400 
Ocean’s  Harbm  House,  2445  Windsor 
Avenue,  Toms  River,  N)  08754,  Albert 
Bonis,  (201)  929-0660 
Somerset  Youth  Shelter.  49  Brahma  Avenue, 
Bridgewater,  N)  08807,  )efhey  Fitzko,  (201) 
520-6605 

Together,  7  State  Street,  Glassboro,  N)  08028, 
^san  Sasser,  (609)  881-6100 

New  York 

Center  for  Youth  Services,  258  Alexander 
Street,  Rochester,  NY  14607,  Roger  Palma, 
(716)  473-2464 

Covenant  House,  (Under  21),  460  West  41st 
Street,  New  Ywk,  NH  10036,  Eleanor 
Miller,  (212)  354-4323 
Equinox,  214  Lark  Street,  Albany,  NY  12210, 
Donna  McIntosh,  (518)  465-9524 
The  Salvation  Army,  749  S.  Warren  Street, 
Syracuse,  NY  13202,  Roberta  SchoField, 
(315) 479-1323 

Puerto  Rico 

Centro  De  Servicios  A  La  Juventud,  Box  9368 
Cotto  Station,  Arecbo,  PR  00613,  Nidra 
Torres-Martinez,  (809)  878-6776 

Region  III 
Virginia 

Alternatives,  Inc.,  1520  Aberdeen  Road, 
Hampton.  VA  23666,  Richard  Coll,  (804) 
838-2330 

Region  IV 
Georgia 

Tri-County  Protective  Agency.  P.O.  Box  1937, 
Hinesville,  GA  31313,  Bryant  Bradley, 

(912) 368-3344 

North  Carolina 

Mountain  Youth  Resources,  P.O.  Box  2847, 
Cullowhee,  NC  28723,  Elizabeth  Chambers, 
(704)  586-8958 


Region  V 

Illinois 

Onmi  Youth  Services,  1111  Lake  Cook  Road, 
Buffalo  Grove,  IL  60089,  Dennis  Depcik, 
(708) 537-6878 

Michigan 

The  Sanctuary,  1232  South  Washington, 

Royal  Oak,  MI  48067,  Meri  Pohutsky,  (313) 
547-2260 

Ohio 

New  Life  Youth  Services,  1527  Madison 
Road,  Cincinnati,  OH  45206,  Robert 
Mecum,  (513)  221-3350 

Region  VI 

Oklahoma 

Youth  and  Family  Services  of  Canadian 
County,  2404  Sunset  Srive,  El  Reno,  OK 
73036,  Les  Sparks,  (405)  262-6555 
Youth  and  Family  Services  of  North 
Oklahoma,  2925  North  Midway,  Enid,  OK 
73701,  Jane  Webber.  (405)  233-7220 
Youth  Services  of  Oklahoma  County.  2915  N. 
Lincoln,  Oklahoma  City,  OK  73105,  Sharon 
Wiggins,  (405)  235-7537 

Texas 

The  Bridge  Association,  115  West  Broadway, 
Fort  Worth,  TX  76104,  Jan  Viles,  (817) 
877-1121 

Region  VII 

Iowa 

Youth  Homes,  Inc.,  P.O.  Box  324,  Iowa  Qty, 
lA  52244,  William  McCarty,  (319)  337- 
4523 

Missouri 

Youth  In  Need,  529  Jefferson,  St.  Charles,  MO 
63301,  James  Braun,  (314)  946-0101 

Region  VIII 
Montana 

Yellowstone  County  (Tumbleweed  Runaway 
Program,  Inc.),  P.O.  Box  35000,  217  N.  27th 
Street,  Billings,  MT  59107 

North  Dakota 

Mountain  Plains  Youth  Services,  311  North 
Washington,  Bismarck,  ND  58501,  Linda 
Wood.  (701)  255-7229 

Region  DC 
Arizona 

Center  for  Youth  Resources,  915  N.  Fifth 
Street,  Phoenix,  AZ  85004,  Michael 
Garvey,  (602)  271-9849 
The  Navajo  Nation,  P.O.  Box  1599,  Window 
Rock.  AZ  86515,  Irving  Toddy.  (602)  871- 
6744 

California 

Community  Service  Program,  17200 
Jamboree,  Irvine,  CA  92714,  Margot 
Carlson.  (714)  494-4311 
Klein  Bottle,  401  N.  Milpas,  Santa  Barbara, 
CA  93103,  David  Edelman,  (805)  564-7830 
Los  Angeles  Free  Clinic,  8405  Beverly 
Boulevard,  Los  Angeles,  CA  90048,  Andrea 
Sobbe,  (213)  653-8622 
Orange  County  Youth  and  Family  Services, 
12900  Garden  Grove  Blvd.,  GaHen  Grove, 
CA  92668,  Kevin  Meehan.  (714)  978-6896 
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Santa  Clara  Social  Advocates,  509  View 
Street,  Mountain  View,  CA  94041,  Paul 
Schutz,  (408)  253-3540 

Region  X 
Alaska 

Alaska  Youth  and  Parent  Foundation,  3745 
Conununity  Park  Loop,  Anchorage,  AK 
99508,  Sheila  Gaddis,  (907)  274-6541. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.657,  Drug  Abuse 
Prevention  Program  for  Runaway  and 
Homeless  youth) 

Dated;  June  10, 1993. 

Joseph  Mottolar, 

Acting  Commissioner  Administration  on 
Children,  Youth  and  Families. 

(FR  Doc.  93-14391  Filed  6-17-93:  8:45  am) 
nujNQ  cooe  4ia4-«i-H 


Agency  for  Toxic  Substances  and 
Disease  Registry 

Agency  for  Toxic  Substance  and 
Disease  Registry  (ATSDR)  Community 
Public  Health  Assessment  Workshop; 
Meeting 

ATSDR  announces  the  following 
meeting. 

Name:  ATSDR-Community  Public  Health 
Assessment  Workshop. 

Times  and  Dates:  5  p.m.-6.m.,  July  27, 

1993;  8  a.m.-5  p.m.,  July  28, 1993;  8  a.m.- 
12  noon,  July  29, 1993. 

Place:  Omni  Parker  House,  60  School 
Street,  Boston,  Massachusetts  02108,  (800/ 
843-6664). 

Status:  Open  to  the  public  for  observation 
and  participation,  limited  only  by  the  space 
available.  Ihe  meeting  room  accommodates 
approximately  200  people. 

Matters  to  to  Considered:  The  meeting  will 
convene  a  group  of  interested  parties  to 
discuss  the  ATSDR  Public  Health 
Assessment  process  as  it  addresses  U.S. 
Department  of  Defense  sites.  The  ATSDR 
Public  Health  Assessment  is  the  evaluation  of 
data  and  information  on  the  release  of 
hazardous  substances  into  the  environment 
in  order  to  assess  any  current  or  future 
impact  on  public  health,  develop  health 
advisories  or  other  recommendations,  and 
identify  studies  or  actions  needed  to  evaluate 
and  mitigate  or  prevent  human  health  effects. 
The  group  will  consider  such  areas  as  the 
Public  Health  Assessment  definition  and 
purpose,  its  scope  and  limitations,  how  it  is 
initiated,  the  roles  of  ATSDR  staff,  ATSDR- 
public  interaction  and  community 
involvement,  the  steps  and  activities  in  a 
public  health  assessment,  and  possible 
follow-up  health  actions. 

Conta^  Person  for  More  Information:  Chris 
Schmidt,  Division  of  Health  Assessment  and 
Consultation,  ATSDR,  (MS  E32).  1600  Qiffon 
Road,  NE.,  Atlanta,  Georgia  30333,  telephone 
404/639-0605. 


Dated:  June  14, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
(FR  Doc.  93-14388  Filed  6-17-93;  8:45  am) 
BMJJNa  cooe  41S0-7O-4I 


Centers  for  Disease  Control  and 
Prevention 

CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection  (CDC 
ACPHi):  Subcommittee  on  Promoting 
Knowledge  of  Serostatus  (Counseling, 
Testing,  Referral,  Partner  Notification); 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name;  CDC  ACPHI  Subcommittee  on 
Promoting  Knowledge  of  Serostatus 
(Counseling,  Testing,  Referral,  Partner 
Notification). 

Time  and  Date:  3  p.m.-6  p.m.,  July  12, 
1993. 

Place:  New  York  Society  for  Ethical 
Culture,  2  West  64th  Street  (on  Central  Park 
West),  1st  Floor  Auditorium,  New  York,  NY 
10023. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
discuss  policies  and  issues  related  to  HIV- 
antibody  counseling,  testing,  referral,  and 
partner  notiffcation  programs  and  services. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff,  Committee  Assistant,  Offfce 
of  the  Associate  Director  for  HIV/ AIDS,  CDC, 
1600  Qiffon  Road,  NE.,  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone  404/639- 
2918. 

Dated;  June  14, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-14387  Filed  6-17-93;  8:45  am) 
BILUNO  COOC  41f0-1S-H 


CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection  (CDC 
ACPHI):  Subcommittee  on  Monitoring 
the  HIV/AIDS  Epidemic;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  CDC  ACPHI  Subcommittee  on 
Monitoring  the  HIV/AIDS  Epidemic. 

Time  and  Dates:  8:30  B.m.-5  p.m.,  July  6- 
7, 1993. 


Place:  Swissotel  Atlanta,  3391  Peachtree 
Road,  NE,  Atlanta,  C^rgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
continue  to  review  current  behavioral, 
exposure,  infection,  and  disease  surveillance 
systems  and  address  information  needs  for 
monitoring  behaviors  and  exposures  to  HIV. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff,  Coimnittee  Assistant,  Office 
of  the  Associate  Director  for  HFV/AIDS,  CDC, 
1600  Qiffon  Road,  NE.,  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone  404^39- 
2918. 

Dated:  June  14, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-14385  Filed  6-17-93;  8:45  am) 
BILLING  CODE  14346 


Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA’s 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Allergenic  Products  Advisory 
Committee 

Date,  time,  and  place.  July  20, 1993, 
8:30  a.m..  Holiday  Inn  Bethesda, 
Versailles  Ballroom  1, 8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  to  12:30  p.m.;  closed 
committee  deliberations,  12:30  p.m.  to 
5:30  p.m.;  Jack  Gertzog  or  Sandy  Salins, 
(Denter  for  Biologies  Evaluation  and 
Research  (HFM-21),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-295-9054. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
allergenic  biological  products  intended 
for  use  in  the  diagnosis,  prevention,  or 
treatment  of  human  disease. 
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Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  rafore  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  12, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  consider  presentations 
on:  (1)  The  Laboratories  of 
Immunoregulation, 

Immiuiobiochemistry,  Parasitology  and 
Biochemistry,  and  Biophysics  in  the 
Center  for  Biologies  Evaluation  and 
Research’s  Division  of  Allergenic 
Products  and  Parasitology;  (2) 
conversion  of  the  radioallergosorbent 
test  (RAST)  inhibition  assay  to  the 
enzyme-linked  immunosorbent  assay 
(ELISA);  (3)  the  points  to  consider 
document  for  production  and  testing  of 
allergenic  products;  (4)  marker  proteins, 
monoclonal  antibodies  and  automation; 
and  (5)  conversion  of  standardized  grass 
pollen  extracts  to  bioequivalent  allergy 
units. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  applications  and  product  licensing 
applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

VaccinM  and  Related  Biological 
Producta  Advisory  Committee 

Date,  time,  and  place.  July  26, 1993, 

1  p.m..  Food  and  Drug  Administration. 
Bldg.  29,  Conference  rm.  121,  8800 
Rockville  Pike,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  conference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion,  1  p.m.  to  1:30 
p.m.;  closed  committee  deliberations, 
1:30  p.m.  to  2:30  p.m.;  open  committee 
discussion,  2:30  p.m.  to  3:30  p.m.;  open 
public  hearing,  3:30  p.m.  to  4:30  p.m., 
imless  public  participation  does  not  last 
that  long;  Nancy  Cherry,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-21),  Food  and  Drug 
Administration,  1401  Ro^ville  Pike, 
Rockville,  MD  20852,  301-295-9054. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  efiectiveness  of 


vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  19, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
adcuosses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
retired  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramiiral 
scientific  programs  of  the  Laboratory  of 
Bacterial  Toxins,  Center  for  Biologies 
Evaluation  and  Research,  and  vaccine 
initiatives  for  Fiscal  Year  1994. 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosure  of  personal  information 
concerning  individuals  associated  with 
the  research  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involv^.  The  dates  and  times  reserv^ 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 


otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
oprartunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing’s  conclusion,  if  time  permits,  at 
the  chairperson’s  discretion. 

The  agenda,  the  questions  to  be 
address^  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  ^e 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner,  with  the 
conciirrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2, 10(d)).  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
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clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
fiustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidehnes  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  imder  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  June  11, 1993. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  93-14392  Filed  6-17-93;  8:45  am) 

BSJJNQ  CODE  41S0-01-a 


[Docket  No.  93N-01 87] 

Animal  Drug  Export;  Estradiol 
Benzoata  Inlection 

AQENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Boehringer  Ingelheim  Animal 
Health,  Inc.,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
animal  drug  estradiol  benzoate  injection 
for  use  in  feedlot  cattle  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  E)rug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of  food- 
animal  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-295- 
8646. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Boehringer  Ingelheim  Animal  Health, 
Inc.,  2621  No^  Belt  Hwy.,  St.  Joseph, 
MO  64506-2002,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  animal  drug  estradiol 
benzoate  injection  to  Canada.  The 
product  is  intended  to  provide 
programmed  release  of  estradiol  in 
feedlot  steers  and  heifers  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency.  The  application  was  received 
and  filed  in  the  Center  for  Veterinary 
Medicine  on  May  11, 1993,  which  shall 
be  considered  the  filing  date  for  « 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 


copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  June  28, 

1993,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  June  10, 1993. 

Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  93-14393  Filed  6-17-93;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  subjpitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  May  14, 1993. 

(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package) 

1.  Work  Activity  Report  (Self- 
Employed  Person)  and  Work  Activity 
Report  (Employee) — 0960-0059.  The 
information  on  forms  SSA-820  and 
SSA-821  is  used  by  the  Social  Security 
Administration  to  help  determine  if  an 
individual  meets  the  disability 
provisions  for  entitlement  to  benefits. 
The  respondents  are  claimants  for  initial 
or  continuing  disability  benefits  who  are 
or  were  engaging  in  substantial  gainful 
activity. 

Number  of  Be^ondentsi  250,000 
Frequency  of  nesponse:  1 
Average  Burden  Per  Response:  30 
minutes 

Estimated  Annual  Burden:  125,000 
hours 
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2.  Report  on  Individual  with  Mental 
Impairment — 0960-0058.  The 
information  on  form  SSA-824  is  used 
by  the  Social  Security  Administration  to 
help  determine  the  claimant’s  medical 
status  prior  to  making  a  disability 
determination.  The  respondents  are 
physicians,  medical  directors,  medical 
record  libraries,  and  other  health  care 
providers. 

Number  of  Respondents:  50,000 
Frequency  of  Res^nse:  1 
Average  Burden  Per  Response:  36 

minutes 

Estimated  Annual  Burden:  30,000  hours 

3.  Report  on  Individual  with 
Childhood  Inipairment — 0960-0084. 
The  information  on  form  SSA-1323  is 
used  by  the  Social  Security 
Administration  to  determine  the  dates 
and  results  of  psychometric  testing  and 
to  determine  how  the  impairment 
aflects  the  individual’s  progress  in 
school.  The  respondents  are  public  and 
nonpublic  schools  and  agencies  which 
provide  medical  treatment  to  the 
claimant  or  applicant  for  benefits. 

Number  of  Respondents:  7,000 
Frequency  of  Response:  1 
Average  Bunen  Per  Response:  20 

minutes 

Estimated  Annual  Burden:  2,333  hours 
0MB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  0MB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports, 
Management  Branch,  New  Executive 
Office  Building,  room  3208, 
Washington,  I)C  20503. 

Dated:  June  9, 1993. 

OiaiioMa  Whitenight, 

Reports  Qearance  Officer,  Social  Security 
Administration. 

(FR  Doc.  93-14094  Filed  6-17-93;  8:45  am] 
MLUNQ  CODE  41Sa-S»-ll 


Public  Health  Service 

Cooperative  Agreemente  To  Implement 
the  “Put  Prevention  Into  Practice" 
National  Prevention  Education 
Program 

The  Office  of  the  Assistant  Secretary 
for  Health,  on  behalf  of  the  agencies  of 
the  U.S.  Public  Health  Service  (PHS), 
announces  the  availability  of  Fiscal  Year 
(FY)  1993  funds  for  cooperative 
agreements  with  national  organizations 
of  primary  care  providers  to  implement 
“Put  Prevention  Into  Practice,’’  a 


national  program  to  help  achieve 
selected  health  promotion  and  disease 
prevention  objectives  for  the  Nation 
established  in  Healthy  People  2000. 

The  goal  of  “Put  Prevention  Into 
Practice’’  is  to  improve  the  delivery  of 
clinical  preventive  services  in  primary 
care  settings.  Clinical  preventive 
services  include  immimizations  (e.g., 
influenza  vaccination),  appropriate 
screening  tests  for  the  early  detection  of 
disease  (e.g..  Pap  smear),  and  counseling 
interventions  for  risk  reduction  (e.g., 
smoking  cessation  advice).  The  “Put 
Prevention  Into  Practice’’  campaign 
provides  primary  care  clinicians  with  a 
kit  of  materials  to  assist  them  in  the 
performance  of  a  broad  range  of  clinical 
preventive  services  for  all  of  their 
patients.  These  materials  have  three 
major  targets:  patients,  providers,  and 
office  system/staffi 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention  goals 
and  objectives  of  Healthy  People  2000, 
a  national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality 
of  life.  This  program  announcement  is 
related  specifically  to  objectives  of 
Healthy  People  2000  that  target  the 

revision  of  clinical  preventive  services 

y  primary  care  providers.  Copies  of 
Healthy  People  2000  may  be  ordered 
fiom  the  Superintendent  of  Documents, 
Government  Printing  Office, 

Washington.  DC  20402-9325  (telephone 
202-783-3238),  stock  number  017-001- 
00474-0. 

This  cooperative  agreement  program 
will  be  administered  by  the  Office  of 
Disease  Prevention  and  Health 
Promotion  (ODPHP)  on  behalf  of  the 
PHS.  Located  within  the  Office  of  the 
Assistant  Secretary  for  Health,  the 
mission  of  ODPHP  is  to  provide 
leadership  and  coordination  for 
prevention  policy  and  programs 
undertaken  by  the  PHS. 

Awards 

In  FY  1993,  the  PHS  expects  to  fund 
two  to  four  cooperative  agreements 
imder  this  announcement,  with  awards 
ranging  fiom  $100,000  to  $300,000, 
depending  on  scope  of  work  and 
organizational  size.  PHS  intends  to 
award  these  funds  in  September  1993.  It 
is  anticipated  that  FY  1994  funds  will 
be  available  to  fund  two  to  four 
additional  cooperative  agreements  of  the 
same  size  to  organizations  whose 
applications  have  been  submitted  and 
reviewed  under  this  program 
announcement.  PHS  expects  to  award 
the  FY  1994  cooperative  agreements  in 
October-December  1993. 


Cooperative  Agreement  Activities 

National  primary  care  provider 
organizations  receiving  these 
cooperative  agreements  will  be  expected 
to: 

•  Develop  and  implement  a  strategy 
for  efficient  and  effective  dissemination 
of  “Put  Prevention  Into  Practice”  (PPIP) 
materials.  This  should  include  creative 
ways  to  market  the  materials  to 
members  and  to  educate  members  in  the 
use  of  the  materials. 

•  Provide  dedicated  stafi  support  to 
manage  the  implementation  of  the  PPIP 
program  in  their  organization. 

•  Develop  public-private  partnerships 
and  cost-recovery  mechanisms  to  defray 
the  costs  of  production  and 
dissemination  of  PPIP  materials. 

•  Target  minority,  undeserved, 
disadvantaged,  and/or  rural  populations 
to  facilitate  use  of  the  PPIP  materials  by 
primary  care  providers  serving  these 
groups 

•  Evaluate  the  use  of  the  PPIP 

materials  by  providers  and  their 
patients,  as  well  as  their  effectiveness. 
Results  of  the  evaluation  should  be  used 
to  develop  recommendations  both  for 
revisions  or  additions  to  the  materials  to 
improve  their  effectiveness  and  for 
strategies  to  improve  program 
implementation.  , 

Eligibility  Requirements 

Cooperative  agreements  will  be 
awarded  only  to  national  membership 
organizations  of  primary  care  providers, 
due  to  limitations  on  availability  of 
funds.  Requests  to  Congress  for  funds 
for  the  National  Health  Promotion 
Program  have  specified  this  limitation 
of  applicant  eligibility.  As 
representatives  of  special 
constituencies,  membership 
organizations  are  in  a  unique  position  to 
be  able  to  identify  realistic,  appropriate, 
and  effective  strategies  for  reaching  their 
members  or  the  populations  that  their 
members  represent. 

Applicant  organizations  must  meet  all 
of  the  following  requirements: 

•  Be  a  national,  private,  nonprofit 
organization  of  providers  delivering 
comprehensive  primary  care  services 
(including  physicians,  niirses/nurse 
practitioners,  and  physician  assistants); 

•  Have  a  national  membership,  state/ 
local  chapters,  and/or  otherwise  well- 
defined  affiliate  structure; 

•  Demonstrate  an  understanding  of 
the  current  and  potential  role  of  their 
membership  in  health  promotion  and 
disease  prevention  efforts; 

•  Have  in  place  a  variety  of 
commimication  channels  that  are 
appropriate  for  informing  members  and 
other  constituencies  about  how  to 
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become  involved  in  meeting  the 
objectives  of  the  cooperative  agreement; 
and 

•  Demonstrate  top  level  support 
within  the  organization  for  the  project 
and,  where  appropriate,  demonstrate 
similar  support  from  the  membership. 

For  purposes  of  this  announcement, 
national  membership  organizations  are 
defined  as  organizations  with  individual 
members  in  more  than  one  state  and 
region  of  the  United  States.  “Members’* 
must  voluntarily  and  expressly  associate 
themselves  with  the  organization,  as 
through  pa)miient  of  a  membership  fee  or 
other  declaration  of  association  (i.e. 
request  and  receipt  of  membership  card 
or  certificate  of  membership). 

Period  of  Performance 

Cooperative  agreements  xmder  this 
announcement  will  be  awarded  for  a 
nonrenewable  period  of  up  to  18 
months. 

Terms  and  Conditions 

Federal  funds  allocated  for 
cooperative  agreements  are  not  intended 
to  cover  all  of  the  costs  that  will  be 
incurred  in  the  process  of  completing 
the  proposed  projects.  Applicants 
should  demonstrate  a  commitment  of 
financial  or  in-kind  resources  to  the 
project.  Award  recipients  are 
encouraged  to  seek  additional  sources  of 
funds  from  the  public  and  private 
sectors  to  complement  the  activities  of 
the  proposed  project.  Organizations 
participating  in  the  coopterative 
agreement  program  may  use  awarded 
funds  to  support  salaries  of  individuals 
assigned  to  the  project. 

It  is  expected  that  awarded  funds  will 
not  be  use  primarily  to  purchase  "Put 
Prevention  Into  Practice”  materials. 

U.S.  Public  Health  Service  Involvement 

The  Public  Health  Service  will: 

•  Provide  a  significant  portion  of  the 
time  of  one  or  two  professional  stafi  to 
work  with  the  award  recipients  on  the 
cooperative  agreement  and  to  coordinate 
its  activities  with  PHS  activities. 

•  Make  available  both  the  printing 
mechanicals  for  production  and 
customization  of  the  "Put  Prevention 
Into  Practice”  materials  and  sample 
materials. 

•  Facilitate  technical  assistance  from 
and  liaison  with  PHS,  other  Federal 
agencies,  and  other  sources,  as  needed 
and  appropriate. 

Application  Process 

1.  All  applications  must  be  submitted 
with  a  signed  copy  of  PHS  Form  5161 
(revised  July  1992),  with  the  required 
information  filled  in  appropriately.  All 
potential  applicants  must  request  the 


required  application  form,  instructions, 
and  examples  of  the  "Put  Prevention 
Into  Practice”  materials  from  Ms.  Carla 
Williams  at  the  Ofiice  of  Disease 
Prevention  and  Health  Promotion, 
Department  of  Health  and  Human 
Services,  Switzer  2132,  330  C  Street 
SW.,  Washington,  DC  20201.  Telephone 
requests  will  be  accepted  at  (202)  205— 
8660. 

2.  All  applications  must  be  either 
received  or  postmarked  on  or  before  5 
p.m.  on  August  17, 1993.  Applications 
postmarked  later  than  5  p.m.  (E.D.T.)  on 
that  day  will  be  ineligible.  Applications 
postmarked  but  not  received  by  August 
17, 1993  will  be  eligible  only  if  they  are 
received  in  time  for  orderly  process  and 
review. 

3.  Application  packages  should  be 
mailed  or  delivered  to:  Ms.  Carla 
Williams,  ODPHP/PHS/DHHS,  Switzer 
2132,  330  C  Street.  SW.,  Washington, 

DC  20201. 

4.  Applications  must  be  typed  on  one 
side  of  the  page  only. 

5.  The  original  and  two  copies  of  each 
application,  with  attachments  and 
documentation,  must  be  submitted. . 

6.  Applications  for  projects  that  are 
national  in  scope  are  not  required  to 
carry  out  the  provisions  of  ^ecutive 
Order  12372.  This  announcement  is 
exempt  frum  the  Public  Health  System 
Reporting  Requirements. 

Application  Requirements 

Applications  must  include  the 
following  information: 

•  ’  A  description  of  the  organization 
and  its  membership  and  documentation 
that  it  meets  all  the  eligibility 
requirements,  with  examples  of  the 
organization’s  prior  efforts  and  activities 
to  substantiate  its  capability  to 
undertake  the  proposed  project. 

•  A  detailed  delineation  of  the  tasks 
that  will  be  undertaken  and  the 
outcomes  expected. 

•  A  detailed  budget  for  the  proposal. 
Applicants  should  include  in  their 
budget  funds  for  three  one-day  trips  to 
Washington,  DC  to  meet  with  project 
stafr  and  other  grantees. 

•  A  timetable  for  the  project. 

•  An  evaluation  plan  that  will  show 
how  the  project  and  materials  will  be 
assessed  on  an  ongoing  basis. 

•  The  background  and  qualifications 
of  individuals  who  will  manage  and 
stafi  the  project.  If  the  individuals  are 
not  now  known,  provide  a  list  of  the 
qualifications  that  will  be  sought. 

•  If  it  is  anticipated  that  any 
individuals  or  other  organizations  will 
be  subcontracted,  information  about  the 
role  they  will  play  and  their 
qualifications. 


•  If  organizations  are  collaborating  on 
a  proposal,  information  about  the  role 
each  will  play,  along  with  complete 
eligibility  information  and  specification 
of  which  will  have  leadership 
responsibility  for  overall  project 
management.  One  organization  should 
be  identified  as  the  lead  to  receive  and 
manage  funds. 

Review  and  Selection  Process 

Applications  will  be  screened  by 
ODPHP  upon  receipt  to  assure  that  all 
eligibility  requirements  have  been  met. 
Applications  meeting  these 
requirements  will  be  reviewed  by  a 
committee  composed  of  PHS  agency 
representatives  who  will  make  award 
recommendations  to  the  Deputy 
Assistant  Secretary  for  Health  (Disease 
Prevention  and  Health  Promotion). 

Evaluation  Criteria 

1.  Understanding  the  Program — 15 

Understanding  of  the  "Put  Prevention 

Into  Practice”  materials  and  of  barriers 
to  the  implementation  of  preventive 
care. 

2.  Methodology  and  Approach — 50 

Soundness,  practicality,  and 
feasibility  of  the  technical  approach  to 
the  work,  including  how  the  tasks  are  to 
be  carried  out.  anticipated  problems  and 
proposed  solutions.  The  potential  for 
the  project  to  make  an  innovative, 
significant  impact  on  the  delivery  of 
preventive  care.  Feasibility  and 
appropriateness  of  the  proposed 
ongoing  evaluation  of  proj^  materials 
and  activities. 

3.  Organizational  Commitment  and 
Experience — 20 

Commitment  of  management  and 
members  to  the  project,  as 
demonstrated,  in  part,  through 
commitment  of  financial  or  in-kind 
resources,  to  support  the  proposed 
project.  Relevant  experience  of  the 
organization  in  conducting  similar 
projects. 

4.  Project  Direction,  Management,  and 
Staffing — 15 

Qualifications  and  relevant 
experience  of  proposed  staff  and 
consultants  both  in  the  content  and 
execution  of  proposed  project. 
Management  plan  and  advisory  and 
supervisory  structure  for  the  project. 

Further  Information 

This  Federal  Register  Notice  contains 
information  collection  required  from 
respondents  for  the  subject  cooperative 
agreements.  The  information  collection 
is  approved  under  OMB  control  number 
0937-0189. 
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To  request  additional  copies  of  this 
notice,  application  materials,  sample 
"Put  Prevention  Into  Practice"  materials 
or  for  further  clarification,  contact  Ms. 
Carla  Williams,  (202)  205-8660.  For 
business  and  grants  management 
assistance,  contact  Ms.  Cindy  Oswald 
(301)  443-8826.  For  program  assistance, 
contact  Dr.  Douglas  Kamerow  (202) 
205-8660  or  Dr.  Hindis  Griffith  (202) 
205-8180. 

(National  Health  Promotion  Program,  Catalog 
of  Domestic  Assistance  Number  93.990) 
Dated:  May  21, 1993. 

J.  Mkhael  McGinnis, 

Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  H^th  Promotion). 
|FR  Doc.  93-14404  Filed  6-17-93;  8:45  am] 
BILUNQ  CODE  41S0-17-M 


Subcommittee  of  the  National  Vaccine 
Adviaory  Committee  (NVAC),  Public 
Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health 
(OASH)  are  announcing  the  forthcoming 
meeting  of  the  NVAC  Subcommittee  on 
State  and  Local  Level  Impediments  to 
Immunization  Services. 

DATES:  Date,  Time  and  Place:  July  8, 
1993,  at  9  a.m.  to  4:30  p.m.,  Pfirklawn 
Building,  Conference  room  E,  Third 
Floor,  5600  Fishers  Lane,  Rockville, 
Maryland.  The  entire  meeting  is  open  to 
the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Kenneth  J.  Bart,  M.D., 
Executive  Secretary,  National  Vaccine 
Advisory  Ck)mmittee,  Natinal  Vaccine 
Program  Office,  5600  Fishers  Lane, 
Parklawn  Building,  room  13A-56, 
Rockville,  Maryland  20857,  (301)  443- 
6264. 

AGENDA:  OPEN  PUBUC  HEARING: 

Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
writing  on  issues  to  be  discussed  by  the 
Subcommittee.  Those  desiring  to  make 
presentations  should  make  a  request  to 
the  contact  person  before  July  1,  and 
submit  a  brief  description  of  the 
information  they  wish  to  present  to  the 
Subcommittee.  Those  requests  should 
include  the  names  and  addresses  of 
proposed  participants  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments.  A  maximum  of 
10  minutes  will  be  allowed  for  a  given 
presentation.  Any  person  attending  the 
meeting  who  does  not  request  an 
opportunity  to  speak  in  advance  of  the 
meeting  will  be  allowed  to  make  an  oral 


presentation  at  the  conclusion  of  the 
meeting,  if  time  permits,  at  the 
chairperson’s  discretion. 

OPEN  SUBCOMMITTEE  DISCUSSION:  The 
Subcommittee  acts  in  an  advisory 
capacity  to  the  NVAC  to  identify  state 
and  local  impediments  to  the 
improvement  of  immunization  services, 
i.e.,  policy  and  management  barriers, 
health  services  gaps,  barriers  to 
efficiency,  impact  of  rules  and 
regulations  pertaining  to  Federal 
entitlements  and  programs  which  deter 
immimizatidn  services.  Detailed 
discussion  will  be  structured  around 
gaps  and  new  issues,  as  well  as  the 
following  specific  issues: 

•  Federal  guidance  to  States 
administering  Federal  programs 
involving  immunization; 

•  State  and  local  leadership  in 
immunization  service  delivery; 

•  Sustainability  of  State  and  local 
level  vaccine  delivery  infiastructure 
expansion; 

•  Immunization  coverage  under 
private  insurance  and  Medicaid. 

A  Subcommittee  report  will  be 
presented  to  the  full  NVAC  later  this 
year. 

A  list  of  Subcommittee  members  and 
the  charter  of  the  NVAC  will  be 
available  at  the  meeting.  Those  unable 
to  attend  the  meeting  may  request  this 
information  from  the  contact  person. 

Dated;  June  9, 1993. 

Kenneth  ).  Bart, 

Executive  Secretary,  NVAC. 

(FR  Doc.  93-14403  Filed  6-17-93;  8:45  am] 
BiUJNO  CODE  4140-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Environment  end  Energy 

[Dociwt  No.  1-93-162] 

Intended  Environmental  Impact 
Statement;  Martin  Luther  King,  Jr. 
Plaza  Project,  Oakland,  CA 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that 
the  City  of  Oakland,  CA  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  project  at  the 
former  University  Hi^  School  and 
former  Merritt  College  site  and  the 
construction  of  a  Martin  Luther  King,  Jr. 
Plaza  Project. 

The  proposed  project  involves 
redevelopment,  reuse  and  limited 
preservation  of  the  former  University 
High  School  and  Merritt  College  site  for 
multiple  uses.  The  entire  site  is  listed 
on  the  National  Register  of  Historic 
Places.  The  City  envisions  the  site  used 


for  housing  (or  alternatively,  for  a 
medical  facility)  in  conjunction  with 
community  services,  open  space,  and 
retail  uses.  Key  objectives  of  the  project 
include: 

(1)  Preservation  of  the  main  building 
on  the  site; 

(2)  Allocation  of  a  significant  portion 
of  the  existing  building  to  community 
services; 

(3)  Inclusion  of  retail  and  job- 
producing  functions  in  the  mix  of  uses 
on  the  site; 

(4)  Preservation  of  existing 
neighborhood  scale  and  density  in  new 
construction,  particularly  on  the  former 
athletic  field,  and 

(5)  Provision  of  a  small  neighborhood 
park. 

The  City  of  Oakland  has  acquired 
federal  funds  from  the  U.S.  (Department 
of  Housing  and  Urban  Development 
under  Title  1  of  the  Housing  and 
Community  Development  Act  of  1974 
(Pub.  L.  93-383)  to  purchase  the 
property  described  below  and  is  now 
proposing  a  project  for  this  site; 

Tne  combined  environmental  impact 
report/environmental  impact  statement 
(EIR/EIS)  will  analyze  potential 
environmental  effects  of  five  alternative 
projects.  The  alternative  projects 
described  here  are  not  intended  to 
represent  final  development  plans  for 
the  site  (proposals  for  development  of 
the  site  are  currently  being  solicited), 
but  illustrative  of  varying  options  for 
development,  enabling  an  evaluation  of 
the  full  range  of  potential  environmental 
impacts  in  the  EIR/EIS.  The  final 
development  plan  will  represent  a  mix 
of  uses  which  fall  within  the  range  of 
impacts  identified  within  the  EI^EIS 
alternatives. 

Alternative  1  is  the  No  Project 
alternative,  consideration  of  which  is  . 
required  by  the  California 
Environmental  Quality  Act  (CEQA)  and 
by  the  National  Environmental  Policy 
Act  (NEPA).  The  project  size  would 
remain  in  its  current  unused  state  under 
this  alternative.  The  existing  buildings 
on  the  site  would  not  be  rehabilitated, 
nor  would  any  portion  of  the  buildings 
be  demolished. 

Alternative  2  would  allow  the  highest 
density  of  conventional  housing,  along 
with  the  largest  square  footage  of  retail 
uses.  It  would  provide  40,000  square 
feet  of  retail  use  in  the  southern  portion 
of  the  building.  The  retail  uses  would 
consist  of  an  “anchor"  store,  such  as  a 
large  drug  store,  combined  with  small 
retail  shops  and  services.  Fifty-one  one- 
bedroom  units  would  be  develop>ed  in 
the  old  academic  building.  Fourplexes,  ^ 
with  a  total  of  84  two-bedroom  units 
would  be  built  on  the  former  athletic 
field.  A  senior  center,  a  child  care 
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center,  and  5,000  square  feet  of 
community  space  would  also  be 
developed.  In  addition,  a  small 
neighborhood  park  would  be  centered 
on  die  property. 

Alternative  3  would  involve  a  medical 
rehabilitation  fedlity,  along  with  a 
variety  of  community  service  uses. 
Alternative  3  would  provide  15,000 
square  faet  of  retail  use  (local  food  and 
service  shops),  community  service  uses 
(including  an  education  and  training 
center,  a  senior  center,  and  an  ethnic  ' 
cultural  center),  a  health  club/ 
gymnasium,  medical  services  (offices, 
medical  library,  public  outpatient 
clinic),  a  two-story  medical 
rehabilitation  facility,  12  three-bedroom 
single-family  units,  and  a  small 
neighborho^  park. 

Alternative  4  would  devote  the 
majority  of  the  academic  building  to 
housing  for  senior  citizens.  It  would 
blso  provide  125  studio  apartments  for 
senior  citizens,  a  senior  center,  a  child 
c^are  center,  3,000  square  feet  of 
commimity  space,  70  two-bedroom 
units  in  duplexes  on  the  site  of  the 
former  athletic  fields,  and  a 
neighborhood  park. 

Alternative  5  would  preserve  all 
existing  buildings  on  the  site,  and 
would  devote  the  site  to  low  density 
housing  and  commtmity  services.  'Ais 
alternative  involves  development  of  56 
two-bedroom  units  in  the  academic 
building,  a  senior  center,  a  child  care 
center,  community  space,  an  auditorium 
within  the  existing  auditorium,  a 
gymnasium  within  the  existing 
gymnasium  building  16  three-bedroom 
units  on  the  site  of  the  athletic  fields, 
and  a  liner  park  extending  along  Martin 
Luther  King,  Jr.  Way.  This  alternative 
would  not  require  any  building 
demolition. 

Environmental  effects  of  the  proposed 
project  include:  Land  rise  impacts; 
public  policy  conformity;  visual  and 
design  factors;  cultural  resources  effects; 
transpmtation  efiects,  including 
circulation  and  parking;  vegetation  and 
wildlife  impacts,  air  quality  efi^ects; 
noises  impacts;  geotechnical  (geology 
and  soils)  efiects;  hydrologic  impacts; 
hazardous  materials,  demands  on 
munidpial  services  and  utilities; 
employment  and  housing  effect ;  and 
cumulative  effects. 

It  has  been  determined  that  the 
project  may  constitute  an  action 
significantly  affecting  the  quality  of  the 
human  environment  and  an 
Environmental  Impact  Statement  will  be 
prepared  by  the  City  of  Oakland  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  Ql-190)  on  such  project. 


Responses  to  this  notice  will  be  used 
to: 

1.  Determine  significant 
environmental  issues; 

2.  Identify  data  which  the  EIS  should 
address;  and 

3.  Identify  agencies  and  other  parties 
which  will  participate  in  the  EIS 
process  and  the  bi^is  for  their 
involvement. 

This  notice  is  in  accordance  with  the 
regulations  of  the  Council  on 
Environmental  Quality  under  its  rule 
(40  CFR  part  1500). 

The  Draft  Environmental  Impact 
Statement  will  be  published  and 
distributed  about  July  15, 1993  and  a 
copy  of  same  will  be  on  file  at  1330 
Broadway,  Third  Floor,  Oakland.  CA. 
94612  and  available  for  public 
inspection,  or  copies  may  be  attained  at 
the  same  address,  upon  request. 

All  interested  agencies,  groups  and 
persons  are  invitckd  to  submit  written 
comments  on  the  within-named  project 
and  the  Draft  Environmental  Impact 
Statement  to  the  Qty  of  Oakland,  Office 
of  Planning  and  Building,  1330 
Broadway.  Third  Floor,  Oakland,  CA 
94612.  Such  comments  should  be 
received  by  tbe  office  within  15  days  of 
the  publication  of  this  notice  in  the 
Federal  Register  and  all  comments  so 
received  will  be  considered  prior  to  the 
preparation  and  distribution  of  the  Draft 
En\dronmental  Impact  Statement. 

Particularly  solicited  is  information 
on  reports  or  other  environmental 
studies  planned  or  completed  in  the 
project  area,  major  issues  and  data 
which  the  EIS  should  consider  and 
recommended  mitigating  measures  and 
alternatives  associated  with  the 
proposed  project.  Federal  agencies 
having  jurisdiction  by  law.  special 
expertise  or  other  special  interest 
should  report  their  interests  and 
indicate  their  readiness  to  aid  the  EIS 
effort  as  a  “cooperating  agency.” 

This  notice  shall  be  effective  for  1 
year.  If  1  year  after  the  publication  of 
the  notice  in  the  Federal  Register  a 
Draft  EIS  has  not  been  filed  on  a  project, 
then  the  notice  for  that  project  shall  be 
cancelled.  If  a  draft  EIS  is  expected 
more  than  1  year  after  the  publication  of 
the  notice  in  the  Fedwal  Roister  then 
a  new  and  updated  notice  of  intent  will 
be  published. 

Dated:  June  11, 1993. 

Richard  H.  Broun, 

Director,  Office  of  Environment  and  Energy. 
(FR  Doc  93-14436  Filed  6-17-93;  8:45  am) 
MUJNQ  cooa  4aio-a»-M 


Offic*  of  tho  Assistant  Secretary  for 
Community  Planning  and 
Deveiopm^ 

[Docket  No.  N-«3-1917;  FR-3350-H-36] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  ITID  niunber  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
fiee),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  tlFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  notice  to  identify 
Federal  buildings  and  other  real 
property  tjiat  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  siuplus  Federal 
property.  This  notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Q^er  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitwle/available,  suitable/ 
imavailable,  suitable/to  be  excess,  and 
unsuitable.  Tbe  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  kmdholding  agencies, 
and  each  agency  has  transmitt^  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
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homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  me  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encourag^  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  ^  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  rmsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Robert 
Conte,  Dept,  of  Army,  Military 
Facilities,  DAEN-ZCI-P;  Rm.  1E671, 
Pentagon,  Washington,  DC  20310-2600; 
(703)  693-4583;  (this  is  not  a  toll-free 
number). 


Dated:  )\me  11, 1993. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  06/1  a«3 

Suitable/ATailable  Propertiea 

Buildings  (by  State) 

Alabama 
Bldg.  T00221 
Fort  McQellan 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Location:  Take  left  turn  oft  Baltzell  Gate 
Road. 

Landholding  Agency:  Army 
Property  Numben  219110042 
Status:  Underutilized 

Comment:  4125  sq.  ft,  1-story  wood  frame; 
needs  major  rehab;  termite  infested; 
presence  of  asbestos;  oft-site  use  only. 
Bldg.  T00796 
Fort  McClellan 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Location:  Intersection  of  19th  and  20th  - 
Streets. 

Landholding  Agency:  Army 
Property  NumW:  219110043 
Status:  Unutilized 

Coimnent:  1340  sq.  ft.;  1-story  wood  frame; 
needs  major  rehab;  pnesence  of  asbestos; 
oft-site  use  only. 

Bldg.  T00883 
Fort  McClellan 
3rd  Avenue 

Fort  Mcaellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Numb^.  219110044 
Status:  Unutilized 

Comment:  760  sq.  ft.;  1-story  wood  frame; 
needs  major  rehab;  presence  of  asbestos; 
oft-site  use  only. 

Bldgs.  T01121.  T01123,  T01124 
Fort  McClellan 
MacArthur  Avenue 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Numbers:  219110048-219110050 
Status:  Unutilized 

Comment:  2400  sq.  ft.  each;  2-8tory  wood 
frame;  needs  rehab;  presence  of  asbestos; 
oft-site  use  only. 

Bldg.  T00108 
Fort  Rucker 
6th  Avenue 

Fort  Rucker  Co;  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Number.  219120270 
Status:  Unutilized 

Comment:  24992  sq.  ft.,  1-story  wood 
structure,  most  recent  use — youth  center 
gynmasium,  possible  asbestos,  oft-site  use 
only. 

Bldg.  8913,  Fort  Rucker 
7th  Avenue 

Ft.  Rucker  Co:  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Numbw:  210140025 
Status:  Unutilized 

Comment:  3100  sq.  ft.,  1-story  wood,  most 
recent  use— chaplain's  conference  room, 
oft-site  use  only. 


Bldg.  8914,  Fort  Rucker 
7th  Avenue 

Ft.  Rucker  Co:  Dale  AL  36362- 
Landholding  Agenc3r:  Army 
Property  Number.  219140026 
Status:  Unutilized 

Comment:  2250  sq.  ft.,  l-story  wood,  most 
recent  use— chaplain's  headquarters,  oft- 
site  use  only. 

Bldgs.  T03202-T03203,  T03206-T03208. 

T03211,  T03213,  T03216-T03217 
Cowboy  &  Crusader  Streets 
Ft.  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Numbers;  219210001-219210009 
Status:  Unutilized 

Comment:  5310  sq.  ft  each,  2-story  wood 
structiue,  most  recent  use — barracks, 
presence  of  asbestos,  off-site  use  only. 

Bldg.  T03214,  Fort  Rucker 
Cowboy  &  Crusader  Streets 
Ft.  Rucker  Co;  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Numben  219230001 
Status:  Unutilized 
Comment:  3306  sq.  ft.,  1-story  wood 
structure,  most  recent  use — stcxehouse, 
presence  of  asbestos,  oft-site  use  only. 

Bldg.  T03215,  Fort  Rucker 
Cowboy  &  Crusader  Streets 
Ft.  Rucker  Co:  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Number.  219230002 
Status:  Unutilized 
Comment:  3452  sq.  ft.,  1-story  wood 
structure,  most  recent  use — storehouse, 
presence  of  asbestos,  oft-site  use  only. 

Bldg.  9014,  Fort  Rucker 
5th  Avenue 

Ft.  Rucker  Co:  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Number.  219240772 
Status:  Unutilized 

Comment:  25'x50',  1-story  wood  frame,  needs 
rehab,  most  recent  use— children's  chapel, 
oft-site  use  only. 

Bldg.  9303,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number.  219310300 
Status:  Unutilized 
Comment:  1250  sq.  ft.,  1-stoiy  wood 
structure,  needs  rehab,  most  recant  use — 
storage,  oft-site  use  only. 

Arizona 
Bldg.  T67208 

U.S.  Army  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number.  219120113 
Status:  Unutilized 

Comment:  2546  sq.  ft.,  one  story  wood,  most 
recent  use — storage. 

Bldg.  T70224 

U.S.  Army  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number.  219120149 
Status:  Unutilized 

Comment:  1252  sq.  ft.,  one  story  wood;  most 
recent  use — ^Administrative. 

Bldgs.  70117-70120 


33642 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Notices 


Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numbers:  219120306-219120309 
Status:  Excess 

Comment:  3434  sq.  ft.  each,  1  story  wood 
structures,  presence  of  asbestos,  most 
recent  use — general  instructional. 

Bldg.  70225 — ^Port  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numlwn  219120310 
Statiu:  Excess 

Comment:  3813  sq.  ft.,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose. 

Bldg.  83006 — Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numlwr:  219120311 
Status:  Excess 

Comment:  2062  sq.  ft.,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose. 

Bldg.  83007 — Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number.  219120312 
Status:  Excess 

Comment:  2000  sq.  ft.,  2  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose. 

Bldg.  83008 — Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Numlwr:  219120313 
Status:  Excess 

Comment:  2192  sq.  ft.,  2  story  wood 
structure,  presence  of  asbestos,  most  recent 
use— admin,  gen.  purpose. 

Bldg.  83015 — ^Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219120314 
Status:  Excess 

Comment:  2325  sq.  ft.,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use— admin,  gen.  purpose. 

Bldg.  81001 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240720 
Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 

Bldg.  81017 
Port  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwr;  219240721 
Status:  Unutilized 

Comment:  2269  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classroom,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  81020 
Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number.  219240722 
Status:  Unutilized 


Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use- 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 

Bldg.  67204 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240723 
Status:  Unutilized 

Comment:  4332  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 

Bldg.  81010 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240724 
Status:  Unutilized 

Comment:  1955  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use- 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  81013 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number;  219240725 
Status;  Unutilized 

Comment:  1955  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use- 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  81024 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240726 
Status:  Unutilized 

Comment:  1265  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  81025 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numtwr:  219240727 
Status:  Unutilized 

Comment:  1265  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  ofr-site  use  only. 

Bldg.  66151 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240728 
Status:  Unutilized 

Comment:  4194  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  ofr-site  use  only. 

Bldg.  72219 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  NumW:  219240729 
Status:  Unutilized 

Comment:  2730  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  ofr-site  use  only. 

Bldg.  72220 


Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240730 
Status:  Unutilized 

Comment:  2879  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

Bldg.  72221 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240731 
Status;  Unutilized 

Coiiunent:  3736  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

Bldg.  85007 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240732 
Status:  Unutilized 

Comment:  4385  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

Bldg.  67108 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwn  219240733 
Status:  Unutilized 

Comment:  2403  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  uso— 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  70226 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240734 
Status:  Unutilized 

Comment:  1868  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  71116 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240735 
Status:  Unutilized 

Comment:  3470  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  71215 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240736 
Status:  Unutilized 

Comment:  4854  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  70110 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240739 
Status:  Unutilized 
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Comment:  2675  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  s^eduM  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70111 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwr.  219240740 
Status:  Unutilized 

Comment:  2800  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  s^edul^  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70113 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  210240741 
Status:  Unutilized 

Comment:  2800  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70114 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numt«n  219240742 
Status:  Unutilized 

Comment:  2544  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70115 
Fort  Huachuca 

Siena  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240743 
Status:  Unutilized 

Comment:  2544  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70123 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landbolding  Agency:  Army 
Property  Number:  219240744 
Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70124 
Fort  Huachuca 

Siena  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlmn  219240745 
Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70126 
Fort  Huachuca 

Siena  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240746 
Status:  Unutilized 

Conunent:  3343  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70210 


Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number.  219240747 
Status:  Unutilized 

Conunent:  3258  sq.  ft.  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70211 
Port  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwr:  219240748 
Status:  Unutilized 

Comment:  2966  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70221 
Fort  Huachuca 

Siena  Vista.  AZ,  Co^ise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240749 
Status:  Unutilized 

Comment:  2526  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70222 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number.  219240750 
Status:  Unutilized 

Comment:  1627  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  71214 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240751 
Status:  Unutilized 

Comment:  3779  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  82013 
Fort  Huachuca 

Siena  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240752 
Status:  Unutilized 

Comment:  2193  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  90327 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number.  219240753 
Status:  Unutilized 

Comment:  279  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  71213 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219240754 
Status:  Unutilized 


Comment:  3779  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
storehouse,  off-site  use  only. 

Bldg.  82007 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwr:  219240755 
Status:  Unutilized 

Ckimment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
storehouse,  off-site  use  only. 

Bldg.  82009 
Fort  Huachuca 

Siena  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numbwr  219240756 
Status:  Unutilized 

Comment:  2444  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
storehouse,  off-site  use  only. 

Bldg.  70216 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219310287 
Status:  Excess 

Comment:  3725  sq.  ft.,  1-story  wood, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  70215 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numbwr:  219310288 
Status:  Excess 

Comment:  3706  sq.  ft.,  1-story  wood, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  70214 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219310289 
Status:  Excess 

Comment:  3142  sq.  ft.,  l-story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin.,  off-site  use  only. 

Bldg.  70212 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219310290 
Status:  Excess 

Comment:  3534  sq.  ft.,  l-story  wood, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  70220 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number.  219310291 
Status:  Excess 

Comment:  1249  sq.  ft.,  l-story  wood, 
presence  of  asbMtos,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  70218 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219310292 
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Status:  Excess 

Comment:  3475  sq.  ft.,  1-story  wood, 
presence  of  asb^os,  most  recent  use — 
classroom,  off-site  use  only. 

Bldg.  70217 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwr.  219310293 
Status:  Excess 

Comment:  304  sq.  ft.,  1-story  concrete  block, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  80010 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlmr.  219310294 
Status:  Excess 

Coimnent:  2318  sq.  ft.,  1-story  wood, 
presence  of  asbMtos,  most  recent  use — 
admin. 

Bldg.  31211 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwn  219310295 
Status:  Excess 

Coirunent:  4459  sq.  ft.,  1-story  wood, 
presence  of  asbmtos  and  lead  paint,  most 
recent  use — admin. 

Bldg.  84103,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numbwr.  219310296 
Status:  Excess 

Conunent:  984  sq.  ft.,  1-story,  presence  of 
asbestos  and  lead  paint,  most  recent  use — 
admin. 

Bldg.  67101,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219310297 
Status:  Excess 

Comment:  2216  sq.  ft.,  1-story  wood, 
presence  of  asbmtos  and  lead  paint,  most 
recent  use — classroom. 

Bldg.  30012,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Numlwr.  219310298 
Status:  Excess 

Comment:  237  sq.  ft.,  1 -story  block,  most 
recent  use — storage. 

Bldg.  90328,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219310299 
Status:  Excess 

Comment:  144  sq.  ft.,  1-story  wood,  most 
recent  use — storage. 

California 
Bldg.  186 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  E)r. 

Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agency;  Army 
Property  Number  219120317 
Status;  Unutilized 

Comment:  996  sq.  ft,  l-story  steel,  off-site 
use  only,  most  recent  use — storage. 

Bldg.  196 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 


Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Numb^.  219120318 
Status:  Unutilized 

Conunent:  1029  sq.  ft.,  stucco  structiua,  off¬ 
site  use  only,  most  recent  use — storage. 

Bldg.  197 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120319 
Status:  Unutilized 
Conunent:  720  sq.  ft.,  1-story  stucco 
structure,  off-site  use  only,  most  recent 
use— storage,  possible  asbestos. 

Bldgs.  262-263,  265,  268 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co;  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Numbers:  219120320-219120323 
Status:  Unutilized 

Comment:  448  sq.  ft.,  trailers,  off-site  use 
only,  most  recent  use— storage. 

Colorado 

Bldgs.  T-803,  2341,  T-2440  Fort  Carson 
Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 
Landholding  Agency:  Army 
Property  Numbers:  219310269,  219310275, 
219310278 
Status:  Excess 

Conunent:  1750  sq.  ft.  ea.,  1-story  wood, 
possible  asbestos,  needs  rehab,  most  recent 
use— admin.,  off-site  use  only. 

Bldg.  T-1 641,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 

Property  Numl^r:  219310270 

Status:  Excess 

Conunent:  3663  sq.  ft.,  1-story  wood,  possible 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  T-1818,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 

Property  Numlwr:  219310271 

Status:  Excess 

Conunent:  5310  sq.  ft.,  2-story,  possible 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  T-2241,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army  , 

Property  Number:  219310272 
Status:  Excess 

Conunent;  4070  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 
Bldg.  T-2245,  Fort  Carson 
Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 
Landholding  Agency:  Army 
Property  Number.  219310273 
Status:  Excess 

Comment:  2508  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 
Bldg.  T-2340,  Fort  Carson 
Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 
Landholding  Agency:  Army 
Property  Number:  219310274 
Status:  Excess 

Comment:  3663  sq.  ft.  1-story  wood,  possible 
asbestos,  most  recent  use— admin.,  off-site 
use  only. 

Bldg.  2342,  Fort  Carson 


Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 
Landholding  Agency:  Army 
Property  Numlwr  21 9310276 
Status:  Excess 

Comment:  2400  sq.  ft..  1-story  wood,  possible 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  2345,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 

Property  Number  219310277 

Status:  Excess 

Comment:  8044  sq.  ft.,  2-story  wood,  possible 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  T-2441,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Ageiury:  Army 

Property  Numlwr  219310279 

Status:  Excess 

Conunent;  1150  sq.  ft.,  1-story  wood,  possible 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  T-2442,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 

Property  Number  219310280 

Status:  Excess 

Comment:  3404  sq.  ft.,  l-story  wood,  possible 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  T-848,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 

Property  Number:  219310281 

Status:  Excess 

Comment;  5419  sq.  ft.,  l-story  wood,  possible 
asbestos,  needs  repair,  most  recent  use — 
classrooms,  off-site  use  only. 

Bldg.  T-1 444,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landbolding  Agency:  Army 

Property  Niunber  219310283 

Status:  Excess 

Comment:  3302  sq.  ft.,  l-story  wood,  possible 
asbestos,  most  recent  use— chapel,  off-site 
use  only. 

Bldg.  T-3549,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency;  Army 

Property  Number  219310284 

Status:  Excess 

Comment:  3030  sq.  ft.,  l-story  wood,  possible 
asbestos,  excellent  condition,  most  recent 
use — chapel,  off-site  use  only. 

Bldg.  S-6233,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 

Property  Number:  219310286 

Status:  Excess 

Comment:  24800  sq.  ft.,  2-story  concrete 
block,  possible  asbestos,  needs  repair,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  T-804,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 

Property  Number  219320203 

Status;  Unutilized 

Comment:  18260  sq.  ft.,  l-story  wood  frame, 
needs  rehab,  off-site  removal  only,  most 
recent  use — motor  pool. 

Bldg.  T-6017,  Fort  Carson 

Colorado  Springs,  CO,  El  Paso,  Zip:  80913- 

Landholding  Agency:  Army 


Federal  Register  /  Vol.  58,  No.  116  /  Friday.  June  18,  1993  /  Notices 


33645 


Property  Number  219320207 
Status:  Unutilized 

Comment:  3663  sq.  ft.,  l-story  wood  frame, 
needs  rehab,  off-site  removal  only,  most 
recent  use — gym. 

Georgia 

Bldgs.  5390,  5392,  5391 
Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Niunbers:  219010137, 219010151- 
219010152 
Status:  Unutilized 

Comment:  2432  sq.  ft.  ea;  most  recent  use — 
dining  room;  needs  rehab. 

Bldg.  5362 

Port  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219010147 
Status:  Unutilized 

Comment:  5559  sq.  ft;  most  recent  use — 
service  club;  needs  rehab. 

Bldg.  5363 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numlwr:  219010148 
Status:  Unutilized 

Comment:  3759  sq.  ft.;  most  recent  use — 
recreation  bldg.;  needs  rehab. 

Bldg.  4605 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011493 
Status:  Unutilized 

Comment:  915  sq.  ft,  building  in  poor 
condition,  major  construction  needed  to  be 
made  habitable. 

Bldg.  4487 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Army 
Property  Number  219011681 
Status:  Unutilized 

Comment:  1868  sq.  ft.;  most  recent  use — 
telephone  exchange  bldg.;  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  4484 

Fort  Beiming,  GA,  Muscogee,  Zip: 
Landholding  Agency:  Army 
Property  Number  219011682 
Status:  Unutilized 

Comment:  1098  sq.  ft.;  most  recent  use — 
storehouse;  nee^  substantial 
rehabilitation;  1  floor. 

Bldg.  4319 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011683 
Status:  Unutilized 

Comment:  2584  sq.  ft.;  most  recent  use — 
vehicle  maintenance  shop;  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  4481 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numter  219011685 
Status:  Unutilized 

Comment:  1507  sq.  ft.;  most  recent  use — 
administrative  (day  room);  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  3400 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  719011694 
Status:  Unutilized 


Comment:  2570  sq.  ft.;  most  recent  use — fire 
station;  needs  substantial  rehabilitation;  1 

fiOOT. 

Bldg.  2285 

Pent  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011704 
Status:  Unutilized 

Conunent:  4574  sq.  ft;  most  recent  use — 
clinic;  needs  substantial  rehabilitation;  1 
floor. 

Bldg.  4092 

Fort  Banning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numtwr.  219011709 
Status:  Unutilized 

Comment:  336  sq.  ft.;  most  recent  use — 
inflammable  materials  storage;  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  4089 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numtwr  219011710 
Status:  Unutilized 

Comment:  176  sq.  ft.;  most  recent  use — gas 
station;  needs  substantial  rehabilitation;  1 
floor. 

Bldg.  5266 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Niunbier  219012364 
Status:  Unutilized 

(Comment:  1400  sq.  ft.;  one  story;  most  recent 
use— day  room;  in  poor  condition;  needs 
major  rehab. 

Bldg.  5267-5271,  5283 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219012365-219012370, 
219012386 
Status:  Unutilized 

Comment:  2124  sq.  ft.  each;  2  story;  most 
recent  use — barracks;  poor  condition; 
needs  major  rehab. 

Bldg.  4939 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numlwr:  219012392 
Status:  Unutilized 

Comment:  1800  sq.  ft;  one  story;  most  recent 
use — classrooms;  poor  condition;  needs 
major  rehab. 

Bldg.  5287 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numlwr  219012411 
Status:  Unutilized 

Comment:  1216  sq.  ft.;  1  story:  most  recent 
use— arms  building;  poor  condition;  needs 
major  rehab. 

Bldgs.  1235, 1236 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Numbers:  219014887-219014888 
Status:  Unutilized 

Comment:  9367  sq.  ft.;  1  story  building; 
needs  rehab;  most  recent  use— General 
Storehouse. 

Bldg.  1251 

Fort  Benning  Co:  Muscogee  GA  31905- 


Landholding  Agency:  Army 
Property  Number.  219014889 
Status:  Unutilized 

Comment:  18385  sq.  ft.;  1  story  building; 
needs  rehab;  most  recent  use — Arms  Rep>air 
Shop. 

Bldg.  2591 

Fort  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219014906 
Status:  Unutilized 

Comment:  1663  sq.  ft;  1  story  building; 
needs  rehab;  most  recent  use — General 
storehouse. 

Bldgs.  3005-3010 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Numbers:  219014907-219014912 
Status:  Unutilized 

Comment:  7688  sq.  ft.  each;  2  story  building; 

needs  rehab;  most  recent  use — Barracks. 
Bldg.  3080 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number.  219014913 
Status;  Unutilized 

Comment:  1372  sq.  ft;  1  story  building; 
needs  rehab;  most  recent  use — General 
Storehouse. 

Bldg.  3081 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219014914 
Status:  Unutilized 

Comment;  2284  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — clinic. 

Bldg.  4022 

Port  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number.  219014915 
Status:  Unutilized 

Conunent:  1712  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use— Clinic. 

Bldg.  4491 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219014916 
Status:  Unutilized 

C^onunent:  18240  sq.  ft.;  1  story  building; 
needs  rehab;  most  recent  use — ^Vehicie 
maintenance  shop. 

Bldg.  4633 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number.  219014919 
Status:  Unutilized 

Comment:  5069  sq.  ft.;  1  story  building; 
needs  rehab;  most  recent  use — ^Training 
Building. 

Bldg.  4634 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number  219014920 
Status:  Unutilized 

Conunent:  5069  sq.  ft.;  1  story  building; 
needs  rehab;  most  recent  use— Training 
Building. 

Bldg.  4649 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Amy 
Property  Number.  219014922 
Status:  Unutilized 

Conunent:  2250  sq.  ft.;  1  story  building; 
needs  rehab;  most  recent  use— 
Headquarters  Building. 


33646 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993./  Notices 


Bldg.  95 
Put  Banning 

Port  Banning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbi^  219120253 
Status:  Unutilized 

Conunent:  1006  sq.  ft.,  1  story,  most  recent 
use — fire  station  annex,  needs  rehab. 

Bldg.  1234 
Port  Banning 

Port  Banning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120254 
Status:  Unutilized 

Comment:  16148  sq.  ft.,  2  story,  most  recent 
use— officer’s  club,  needs  rehab. 

Bldg.  1684 
Port  Beiming 

Post  Banning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numb^  219120255 
Status:  Unutilized 

Comment:  2671  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use— edministration/general 
purpose. 

Bldg.  1827 
Port  Benning 

Port  Benning  Co:  Muscogee  GA  3190S- 
Landholding  Agency:  Army 
Property  Numh^.  2190120257 
Status:  Unutilized 

Comment:  943  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — general  purpose 
warehouse. 

Bldg.  2150 
Port  Benning 

Port  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numh^.  219120258 
Status:  Unutilized 

Comment:  3909  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use— general  inst.  bldg. 

Bldgs.  2212,  2213 
Port  Benning 

Port  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219120259-219120260 
Status:  Unutilized 

Comment:  4720  sq.  ft.  each.  2  story,  needs 
rehab,  most  recent  use— drug  abuse  center. 
Bldg.  2214 
Port  Benning 

Port  Benning  Co:  Muscogee  CA  31905- 
Landholding  Agency:  Army 
Property  Numtwr.  219120261 
Status:  Unutilized 

Comment;  2253  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use— enlisted  persons  dining 
room. 

Bldg.  2215 
Port  Benning 

Pt.  Betming  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number.  219120262 
Status:  Unutilized 

Comment:  1844  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use— day  room. 

Bldg.  2409 
Port  Benning 

Pt.  Betming  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numb^.  219120263 
Status:  Unutilized 


Comment:  9348  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — general  purpose 
warehouse*. 

Bldg.  2548 
Port  Benning 

Pt  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219120264 
Status:  Unutilized 

Comment:  2337  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use— clinic  w/o  beds. 

Bldg.  2590 
Port  Benning 

Pt.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120265 
Status:  Unutilized 

Comment:  3132  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — vehicle  maintenance 
shop. 

Bldg.  3828 
Port  Benning 

Pt.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number.  219120266 
Status:  Unutilized 

Corrunent:  628  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — general  storehouse. 
Bldg.  5284,  Port  Benning 
Pt.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numb^.  219120267 
Status:  Unutilized 

Comment:  5310  sq.  ft;  2  story,  needs  rehab; 

most  recent  use— trainee  barracks. 

Bldgs.  3084,  3086,  3089,  3092,  3094,  3097, 
2601 

Pt.  Benning  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Army 
Property  Numbers:  219220687-219220692, 
219220784 
Status:  Unutilized 

Conunent:  4720  sq.  ft.  ea.,  2  story,  most 
recent  use — barracks,  needs  major  rehab, 
off-site  removal  only. 

Bldg.  499,  Port  Benning 
Pt.  Benning  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Niunt^  219220693 
Status:  Unutilized 

Conunent;  840  sq.  ft.,  1  story,  ntost  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  1252,  Port  Benning 
Pt.  Benning  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220694 
Status:  Unutilized 

Comment;  583  sq.  ft.,  1  stmy,  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  1253,  Port  Benning 
Pt  Benning  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency;  Army 
Property  Niunber:  219220695 
Status:  Unutilized 

Conunent:  617  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  1678,  Port  Benning 
Pt.  Benning  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220697 
Status:  Unutilized 


Comment:  9342  sq.  ft;  1  story;  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  1733,  Port  Benning 
Pt  Benning  Co:  Muscogee  GA  31905-  , 
Landholding  Agency:  Army 
Property  Number  219220698 
Status:  Unutilized 

Comment:  9375  sq.  ft.,  1  story,  most  recent 
use— -storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldgs.  3083,  3093,  3100,  Port  Benning 
Pt  Beiming  Co;  Muscogee  GA  31905- 
Landbolding  Agency:  Army 
Property  Numbers;  219220699,  219220701- 
219220702 
Status:  Unutilized 

Comment:  1372  sq.  ft,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  3091,  Port  Benning 
Pt  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220700 
Status;  Unutilized 

Comment:  1635  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  3856,  Port  Benning 
Pt.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220703 
Status;  Unutilized 

Comment:  4111  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  4099,  Port  Benning 
Pt.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220704 
Status:  Unutilized 

Comment:  2740  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  4216,  Port  Benning 
Pt.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220705 
Status:  Unutilized 

Comment:  9211  sq.  ft,  1  story,  most  recent 
use— storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  4881,  Port  Benning 
Pt.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220707 
Status:  Unutilized 

Comment:  2449  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  4941,  Port  Benning 
Pt.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Numlwr  219220708 
Status:  Unutilized  ' 

Comment:  2485  sq.  ft.  1  story,  most  recent 
use — storehouse,  needs  repair,  off-site 
removal  only. 

Bldg.  4943,  Port  Benning 
Pt  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Numbi^.  219220709 
Status:  Unutilized 
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Comment:  960  sq.  ft,  1  story,  most  recent 
use — storehouse,  needs  repair,  off-site 
removal  only. 

Bldg.  4963,  Fort  Banning 
Ft.  Banning  Co;  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number.  219220710 
Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 
use— storehouse,  needs  repair,  off-site 
removal  only. 

Bldg.  5214,  Fort  Banning 
Ft.  Banning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number.  219220711 
Status:  Unutilized 

Comment:  1520  sq.  ft.,  1  story,  most  recent 
use— storehouse,  needs  repair,  off-site 
removal  only. 

Bldg.  2396,  Fort  Benning 
Ft  inning  Co;  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220712 
Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 
use — dining  facility,  needs  major  rehab, 
off-site  removal  only. 

Bldg.  3011,  Fort  Benning 
Ft  Beiming  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number.  219220713 
Status:  Unutilized 

Comment:  2775  sq.  ft.,  1  story,  most  recent 
use — dining  facility,  needs  major  rehab, 
oft-site  removal  only. 

Bldg.  3012,  Fort  Benning 
Ft.  Beiming  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220714 
Status:  Unutilized 

Comment:  2794  sq.  ft.,  1  story,  most  recent 
use — dining  facility,  needs  major  rehab, 
oft-site  removal  only. 

Bldg.  3085,  Fort  Benning 

Ft.  Beiming  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number:  219220715-219220716 

Status:  Unutilized 

Comment:  2253  sq.  ft.,  1  stoiy,  most  recent 
use — dining  facility,  needs  major  rehab, 
oft-site  removal  only. 

Bldg.  3087,  3095,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Lwdholding  Agency:  Army 

Property  Number  219220717-219220718 

Status;  Unutilized 

Comment:  1884  sq.  ft.,  1  story,  most  recent 
use— day  room,  needs  major  rehab,  oft-site 
removal  only. 

Bldg.  3246,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Numtwr  219220719 
Status:  Unutilized 

Comment:  973  sq.  ft.,  1  story,  most  recent 
use — tailor  shop,  needs  major  rehab,  oft- 
site  removal  only. 

Bldg.  3730,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220720 
Status:  Unutilized 

Comment:  13587  sq.  ft.,  1  story,  most  recent 
use— gym,  needs  major  rehab,  oft-site 
removal  only. 


Bldg.  5261-5265,  Fort  Benning 
Ft  ^nning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220721-219220725 
Status:  Unutilized 

Comment:  1750  sq.  ft.,  1  story,  most  recent 
use — day  room,  needs  major  rehab,  oft-site 
removal  only. 

Bldg.  2537,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220726 
Status:  Unutilized 

Comment:  820  sq.  ft.,  1  story,  most  recent 
use— storage,  needs  major  rehab,  oft-site 
removal  only. 

Bldg.  4882, 4967,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220727-219220728 
Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 
use — storage,  needs  repair,  oft-site  removal 
only. 

Bldg.  1230, 1231  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 

Federal  Register  Notice  Date:  08/07/92 

Landholding  Agency:  Army 

Property  Numbers;  219220729-219220730 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  ea.,  1  story,  most 
recent  use— general  instruction  bldg., 
needs  major  rehab,  oft-site  removal  only. 
Bldg.  5394,  5396  Fort  Benning 
Ft  Banning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers;  219220733-219220734 
Status:  Unutilized 

Comment:  10944  sq.  ft.,  1  story,  most  recent 
use — general  instruction  bldg.,  needs  major 
rehab,  oft-site  removal  only. 

Bldg.  247,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220735 
Status:  Unutilized 

Comment:  1144  sq.  ft.,  1  story,  most  recent 
use — oftices,  ne^s  major  rehab,  oft-site 
removal  only. 

Bldg.  4977, 4978  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219220736-219220737 
Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 
use— oftices,  needs  repairs,  oft-site  removal 
only. 

Bldg.  3099,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219220738 
Status:  Unutilized 

Comment:  2794  sq.  ft.,  1  story,  most  recent 
use— administration,  needs  major  rehab, 
oft-site  removal  only. 

Bldg.  4833,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220739 
Status:  Unutilized 

Comment:  5088  sq.  ft.,  1  story,  most  recent 
use— administration,  needs  repairs,  oft-site 
removal  only. 

Bldg.  5153,  Fort  Benning 


Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219220740 
Status;  Unutilized 

Comment:  8044  sq.  ft.,  1  story,  most  recent 
use — administration,  needs  major  rehab, 
oft-site  removal  only. 

Bldg.  1240,  Fort  Benning 
Ft  Banning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numlwr  219220741 
Status:  Unutilized 

Comment;  1197  sq.  ft.,  1  story,  most  recent 
use — recreation,  needs  major  rehab,  oft-site 
removal  only. 

Bldg.  3743,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Amy 
Property  Number:  219220743 
Status:  Unutilized 

Comment:  6954  sq.  ft.,  1  story,  most  recent 
use — recreation  center,  needs  major  rehab, 
oft-site  removal  only. 

Bldg.  3805,  3806  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip;  31905- 
Landholding  Agency:  Amy 
Property  Numbers:  219220744-219220745 
Status;  Unutilized 

Comment:  2330  sq.  ft.,  1  story,  most  recent 
use-recreation  bldg.,  needs  major  rehab, 
oft-site  removal  only. 

Bldg.  4944,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip;  31905- 
Landholding  Agency:  Amy 
Property  Number  219220747 
Status:  Unutilized 

Comment:  6400  sq.  ft.,  1  story,  most  recent 
use — vehicle  maintenance  shop,  need 
rehab,  oft-site  removal  only. 

Bldg.  4946,  Port  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219220748 
Status:  Unutilized 

Comment:  3444  sq.  ft.,  1  story,  most  recent 
use — ^vehicle  maintenance  shop,  needs 
major  rehab,  oft-site  removal  only. 

Bldgs.  4947-4949  Fort  Benning 

Ft.  Benning,  GA,  Muscogee.  Zip:  31905- 

Landholding  Agency:  Amy 

Property  Numbers:  219220749-219220751 

Status:  Unutilized 

Comment:  3444  sq.  ft.,  1  story,  most  recent 
use— vehicle  maintenance  shop,  needs 
major  rehab,  oft-site  removal  only. 

Bldg.  4960,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Amy 
Property  Number:  219220752 
Status:  Unutilized 

Comment:  3335  sq.  ft..  1  story,  most  recent 
use — vehicle  maintenance  shop,  oft-site 
removal  only. 

Bldg.  4969,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number:  219220753 
Status:  Unutilized 

Comment:  8416  sq.  ft.,  1  story,  most  recent 
use — ^vehicle  maintenance  shop,  oft-site 
removal  only. 

Bldg.  1724,  Port  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip;  31905- 

Landholding  Agency;  Amy 
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Property  Number  219220754 
Status:  Unutilized 

Comment:  7873  sq.  ft.  1  story,  most  recent 
use — warehouse,  needs  ma)or  rehab,  off¬ 
site  removal  only. 

Bldg.  1758,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbi^  219220755 
Status:  Unutilized 

Comment:  7817  sq.  ft,  1  story,  most  recent 
use — ^warehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  1680,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Anny 
Property  Numb^.  219220756 
Status:  Unutilized 

Comment:  9243  sq.  ft.,  1  story,  most  recent 
use— warehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  1682,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Army 
Property  Numh^.  219220757 
Status:  Unutilized 

Comment:  9250  sq.  ft.,  1  story,  most  recent 
use — warehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  3817,  Fort  Benning 
Ft.  Beimlng,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numb^.  219220758 
Stahu:  Unutilized 

Comment:  4000  sq.  ft.  1  story,  most  recent 
use — ^warehouse,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  3082,  Port  Benning 
Ft.  timing,  GA.  Muscogee,  21ip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220761 
Status:  Unutilized 

Comment:  2794  sq.  ft..  1  story,  most  recent 
use — headquarters  bldg.,  needs  major 
rehab,  off-site  removal  only. 

Bldg.  4884, 4964, 4966,  Fmt  Benning 
Ft  Beiming,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Army 
Property  Numbers:  219220762-219220764 
Status:  Unutilized 

Comment:  2000  sq.  ft.  ea.,  1  story,  most 
recent  use— headquarters  bldgs.,  need 
repairs,  off-site  removal  only. 

Bldg.  5105,  Port  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220765 
Status:  Unutilized 

Comment:  2350  sq.  ft.,  1  story,  most  recent 
use— headquarters  bldg.,  needs  major 
rehab,  off-site  removal  only. 

Bldg.  5260,  Port  Bmming 
Ft.  Beiming,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220766 
Status:  Unutilized 

Comment:  1750  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  needs  major 
rehab,  off-site  removal  only. 

Bldg.  4679,  Fort  Benning 
Ft.  Beiming,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220767 
Statur.  Unutilized 


Comment:  8657  sq.  ft.,  1  story,  most  recent 
use— supply  bldg.,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  4883,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31906- 
Landholding  Agency:  Army 
Property  Numb^  219220768 
Status:  Unutilized 

Comment:  2600  sq.  ft.,  1  story,  most  recent 
use— supply  blog.,  need  repairs,  off-site 
removal  only. 

Bldg.  4965,  Port  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31906- 
Landholding  Agency:  Army 
Property  Number  219220769 
Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 
use — supply  bldg.,  need  repairs,  off-site 
removal  only. 

Bldg.  2513,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number.  219220770 
Status:  Unutilized 

Conunent:  9483  sq.  ft..  1  story,  most  recent 
use — training  center,  needs  major  rehab, 
off-site  removal  only. 

Bldg.  2526,  Port  Berming 
Ft.  Berming,  GA,  Muscogee,  Zip:  31906- 
Landholding  Agency:  Army 
Property  Number  219220771 
Status:  Unutilized 

Comment:  11855  sq.  ft.  1  stray,  most  recent 
use —  training  center,  needs  major  rehab, 
off-site  removal  only. 

Bldg.  2589,  Fort  Benning 
Ft.  Berming,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220772 
Status:  Unutilized 

Comment:  146  sq.  ft.,  1  story,  most  recent 
use — training  bldg.,  needs  major  rehab,  off¬ 
site  removal  rally. 

Bldg.  4970,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220776 
Status:  Unutilized 

Comment:  4912  sq.  ft.,  1  story,  needs  repairs, 
off-site  removal  only. 

Bldg.  4971,  Fral  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220777 
Status:  Unutilized 

Comment:  1944  sq.  ft.,  1  story,  needs  repairs, 
off-site  removal  only. 

Bldg.  4976,  Fort  Benning 
Ft.  Berming,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220778 
Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 
use— gas  station,  needs  repairs,  off-site 
removal  only. 

Bldg.  4945,  Fort  Benning 
Ft.  Berming,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number.  219220779 
Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off¬ 
site  removal  only. 

Bldg.  4979,  Fort  Banning 


Ft.  Berming,  GA,  Muscogee,  Zip:  31906- 
Landholding  Agency:  Amy 
Property  Numlwr:  219220780 
Status:  Unutilized 

Comment:  400  sq.  ft..  1  story,  most  recent 
use — oil  house,  needs  repairs,  off-site 
removal  only. 

Bldg.  5200,  Fort  Benning 
Ft.  Berming,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number:  219220781 
Status:  Unutilized 

Comment:  14934  sq.  ft.,  2  story,  most  recent 
use — theater,  needs  major  rehab,  off-site 
removal  only. 

Bldg.  5285,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219220782 
Status:  Unutilized 

Comment:  1520  sq.  ft..  1  story,  most  recent 
use — ams  bldg.,  needs  major  rehab,  off-site 
removal  only. 

Bldg.  4215,  Fort  Benning 
Ft.  Banning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219220785 
Status:  Unutilized 

Comment:  11850  sq.  ft,  1-story,  most  recent 
use— sales  store,  needs  major  rehab,  off-site 
removal  only. 

•  Bldg.  4627,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219220786 
Status:  Unutilized 

Comment:  1676  sq.  ft.,  1-stray,  most  recent 
use — sentry  station,  needs  majra  rehab,  off¬ 
site  removal  only. 

Bldg.  5286,  Fort  Benning 
Ft.  Banning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219220788 
Status:  Unutilized 

Comment:  1520  sq.  ft.,  l-stray,  most  recent 
use — ams  bldg.,  needs  major  rehab,  off-site 
removal  only. 

Bldg.  517,  Fort  Gillem 
Forest  Park,  GA.  Clayton,  Zip:  30051- 
Landholding  Agency:  Amy 
Property  Niunber  219310314 
Status:  Underutilized 

Conunent:  455  sq.  ft.  1-story  concrete  ftame, 
needs  rehab,  most  recent  use — dispatch 
office,  off-site  use  only. 

Bldg.  611,  Fort  Gillem 
Forest  Pa^  GA,  Clayton,  Zip:  30051- 
Landholding  Agency:  Amy 
Property  Number  219310315 
Status:  Underutilized 

Comment:  3200  sq.  ft,  1-story  coruaete/metal 
frame,  needs  rehab,  most  recent  use- 
motor  repair  shop,  off-site  use  only. 

Bldg.  629,  Fort  Gillem 
Forest  Park,  GA,  Clayton,  Zip:  30051- 
Landholding  Agency:  Amy 
Property  Number  219310316 
Status:  Underutilized 

Conunent:  600  sq.  ft.,  1-story  concrete  frame, 
needs  rehab,  most  recent  use — storage,  off¬ 
site  use  only. 

Bldgs. 4114, 4117-4118, 4125-4126, 4129- 
4130, 4137-4138, 4140,  Fort  Benning 
Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
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Landholding  Agencjr:  Army 

Property  Numbers:  2193t0407>2ie3104ie 

Statur  Unutilised 

Comment:  4425  sq.  ft  ea.,  r-story.  needs 
rehab,  most  rec^  use  bewacks,  oCFeite 
use  only. 

Bldgs.  4002, 4004, 4008-4010, 4012, 4015, 
4020, 4106, 4115-(116, 4127-4128, 4139. 
4149-4150 
Fort  Beiming 

Ft  Banning,  GA,  Muscogee,  2ilp:  31905- 
Landbolding  Agency:  Amy 
Property  Numhm  219310417-219310432 
Status:  Unutilized 

Comment:  4720  sq.  ft  ea.,  2-story,  needs 
rehab,  most  recent  use— tiarracks,  offsite 
use  only. 

Bldgs.  4030, 4029  Fort  Banning 
Ft  Bennii^  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numbm:  219310433-219310434 
Status:  Unutilized 

Comment:  7688  sq.  ft.  ea..  2-story,  needs 
rehab,  most  recent  use— barracks,  off-site 
use  only. 

Bldg.  4017,  Fort  Banning 
Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219310435 
Status:  Unutilized 

Comment:  7700  sq.  ft.  3-slavy.  needs  rehab, 
most  recent  use— barracks,  off-slle  use 
only. 

Bldgs.  4112, 4119, 4124, 4141, 4136, 4131 
Fort  Benning 

Ft  Benning,  GA,  Muscogee,  Zip:  3190S- 
Landholding  Agency:  Amy 
Property  Numbers:  219310436-219310441 
Status:  Unutilized 

Comment:  1144  sq.  ft  ea.,  l-story,  needs 
rehab,  most  recent  use— day  room,  olFeite 
use  only. 

Bldg.  4108,  Fort  Benning 
Ft.  Banning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219310442 
Statur  Unutilized 

Comment:  1171  sq.  ft.  1-story,  needs  rehab, 
most  recent  use— day  room,  ofFeite  use 
only. 

Bldg.  1835,  Fort  Benning 
Ft  Banning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219310443 
Status:  Unutilized 

Comment:  1712  sq.  ft,  1-story,  needs  rehid). 
most  recent  use— day  room,  offehe  use 
only. 

Bldgs.  4013, 4007  Fort  Benning 
Ft  Banning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numbi^.  219310444 
Status:  Unutilized 

Comment:  1884  sq.  ft  ea.,  1-story,  needs 
rehab,  most  recent  use— day  room,  off-site 
use  only. 

Bldg.  4107,  Fort  Benning 
Ft  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  A^ncy:  Amy 
Property  Number  219310446 
Status:  Unutilized 

Conunent:  4720  sq.  ft.,  2-story,  needs  rehab, 
roost  recent  use  day  room,  off-sHe  use 
only. 


Bldg.  3072,  Feat  Benning 
Ft  Banning  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency;  Amy 
Property  Numbim  219310447 
Status:  Unutilized 

Comment:  479  sq.  ft.  l-storv,  needs  rehab, 
most  recent  use— hdqtrs.  bldig.,  c^-site  use 
only. 

Bldgs.  4001, 4103  POrt  Benning 

Ft.  Banning,  GA,  Muscogee,  Zip:  31905- 

Landbolding  A^ncy:  Amy 

Property  Numbm  219310448-219310449 

Status:  Unutilized 

Comment:  1635  sq.  ft.  ea.,  l-story.  needs 
rehab,  most  recent  use— hdqtrs  bldg.,  off¬ 
site  use  only. 

Bldg.  3004,  Port  Benning 
Ft.  Beiming,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numh^  219310450 
Status:  Unutilized 

Comment:  2794  sq.  ft.,  1-story,  needs  rehab, 
most  reemt  use  hdqtrs  blt^,  off-site  use 
only. 

Bldgs.  4019, 4018, 3003, 3002  Port  Benning 
Ft.  Banning,  GA,  Muscogee.  Zip;  31905- 
Landholding  Agency:  Amy 
Property  Niunbm  219310451-219310454 
Status:  Unutilized 

Comment:  3270  sq.  ft..  2-stary,  needs  rehab, 
most  recent  use— hdqtrs  bl(^.,  off-site  use 
only. 

Bldg.  4019,  Fort  Betming 
Ft.  Banning,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Amy 
Property  Numbw  219310455 
Status:  Unutilized 

Comment:  2253  sq.  ft..  1-story,  needs  rehab, 
most  recent  use^ining  fiaidlity,  off-site 
use  only. 

Bldg.  4014,  Fort  Benning 
Ft  Banning.  GA.  Muscogee,  Zip:  31905- 
Landholding  Agracy:  Amy 
Property  Numbm  219310456 
Status:  Unutilized 

Comment:  2794  sq.  ft..  1-story,  needs  rehab, 
most  recent  usa^tning  fEKdlity,  off-site 
use  only. 

Bldg.  4006,  Port  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agrocy:  Amy 
Property  Numh^  219310457 
Status:  Unutilized 

Comment:  3023  sq.  ft.,  1-story,  needs  nriwb, 
most  recent  use^ining  tiidlity.  off-site 
use  only. 

Bldgs.  4135, 4123,4111,  Fort  Benning 
Ft.  inning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numbers:  219310458-219310460 
Status:  Unutilized 

Comment:  3755  sq.  ft.  ea.,  l-story,  needs 
rehab,  most  recent  use— dining  facility,  off¬ 
site  use  only. 

Bldg.  4023,  Pent  Benning 
Ft  Bmming,  GA,  Muscogee,  Zip:  31905- 
Landbolding  Agency:  Amy 
Property  Numbm  219310461 
Status:  Unutilized 

Comment:  2269  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use— maintenance  shop,  off¬ 
site  use  only. 

Bldg.  4024,  Fort  Benning 

Ft.  Banning,  GA,  Muscogee,  Zip:  31905- 


Landholding  Agency:  Amy 
Property  Numhm  219310462 
Status:  Unutilized 

Comment:  3281  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use— maintenance  drop,  off¬ 
site  use  only. 

Bldg.  4040,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number.  219310463 
Status:  Unutilized 

Comment:  1815  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use—admin.,  offsite  use  only. 
Bldg.  4026,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency.  Amy 
Property  Number.  219310464 
Status:  Unutilized 

Comment:  2330  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — admin.,  offsite  use  only. 
Bldg.  4067,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Number  219310465 
Status;  Unutilized 

Conunent:  4406  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use—admin.,  offsite  use  only. 
Bldg.  4025,  Fort  Benning 
Ft  Banning.  GA.  Muscogee,  Zip;  31905- 
Landholding  Agency:  Amy 
Property  Number  219310466 
Status:  Unutilized 

Comment:  4720  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — admin.,  (^^he  use  only. 
Bldgs.  4110, 4122, 4134  Fort  Banning 
Ft.  Benning,  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numbers:  219310467-219310469 
Status:  Unutilized  . 

Comment:  1017  sq.  ft.  ea..  1-stocy,  needs 
rebab,  most  recmit  use— storehouse,  off-site 
use  only. 

Bldg.  4021,  Fort  Benning 
Ft.  Banning,  GA,  Muscogee,  Zip;  31905- 
Landholding  Agency  Amy 
Property  Nimble  219310470 
Status:  Unutilized 

Comment;  1416  sq.  ft.,  1-stary.  needs  rehab, 
most  recant  use — stordiouse,  off-site  use 
only. 

Bldg.  2501,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numbm  219310471 
Status:  Unutilized 

Comment:  4073  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — storriMMse,  off-site  use 
only. 

Bldg.  4060,  Fort  Benning 
Ft.  Banning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Ntmbffi  219310472 
Status:  Unutilized 

Comment:  16,900  sq.  ft.  1-atory.  needs  rdiab, 
most  recent  use — storehouse,  offsite  use 
only. 

Bldg.  4113,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip;  31905- 
Landholding  Agency  Amy 
Property  Numbiffi  219310473 
Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 
roost  reemt  use  -storage,  ^sile  use  only. 
Bldg.  10439,  Fort  Benning 
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Ft  Bennlng,  GA,  Muscogee,  Zip:  3190S- 
Landholding  Agency:  Aiiny 
Property  Number  219310474 
Status:  Unutilized 

Comment:  1010  sq.  ft,  1-story,  needs  rehab, 
most  recent  use— ecout  bldg.,  off-site  use 
only. 

Bldg.  10304,  Fort  Bennlng 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Anny 
Property  Numtwr.  219310475 
Status:  Unutilized 

Comment:  1040  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — scout  bldg.,  off-site  use 
only. 

Bldg.  10847,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
,  Landholding  Agency:  Anny 
Property  Number  219310476 
Status:  Unutilized 

Comment:  1056  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — scout  bldg.,  off-site  use 
only. 

Bldg.  10768,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310477 
Status:  Unutilized 

Comment:  1230  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — scout  bldg.,  off-site  use 
only. 

Bldg.  2683,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Anny 
Property  Numbwr  219310478 
Status:  Unutilized 

Comment:  1816  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — scout  bldg.,  off-site  use 
only. 

Bldg.  2504,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310479 
Status:  Unutilized 

Comment:  729  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — snack  bar,  off-site  use 
only. 

Bldg.  4035,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310480 
Status:  Unutilized 

Comment:  3375  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use— recreation,  off-site  use 
only. 

Bldg.  4027,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310481 
Status:  Unutilized 

Comment:  3750  sq.  ft,  l-story,  needs  rehab, 
most  recent  use — recreation,  off-site  use 
only. 

Bldg  4066,  Port  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219310482 
Status:  Unutilized 

Comment:  4388  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — ftre  station,  off-site  use 
only. 

Bldg.  2422,  Fort  Benning 

Ft  Beiming,  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Aray 


Property  Number  219310484 
Status:  Unutilized 

Comment:  3228  sq.  ft,  l-story,  tieeds  rehab, 
most  recent  us»— fire  station,  off-site  use 
only. 

Bldg.  4205,  Fort  Benning 
Ft  Betming,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numlwr  219310485 
Status:  Unutilized 

Conunent:  3378  sq.  ft.,  1-stcry,  needs  rehab, 
most  recent  use — fire  station,  off-site  use 
only. 

Bldg.  4031,  Fort  Beiming 
Ft  Beiming,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Anny 
Property  Number  219310486 
Status:  Unutilized 

Comment:  2381  sq.  ft,  l-story,  needs  rehab, 
most  recent  use— exchange  branch,  off-site 
use  only. 

Bldgs.  4121, 4133, 4143,  Fort  Benning 
Ft  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numlwrs:  219310487-219310489 
Status:  Unutilized 

Comment:  1017  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — arms  bldgs.,  off-site  use 
only. 

Bldgs.  4105, 4005,  Fort  Banning 
Ft  Bennlng,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Amy 
Property  Numbers:  21931049&-219310491 
Status:  Unutilized 

Comment:  1416  sq.  ft,  l-story,  needs  rehab, 
most  recent  use — arms  bldgs.,  off-site  use 
only. 

Hawaii 

P-88 

Aliamanu  Military  Reservation 
Honolulu  Co:  Honolulu,  HI  96818 
Location:  Approx.  600  feet  Grom  Maine  Gate 
on  Aliamanu  Drive 
Landholding  Agency:  Army 
Property  Niunlwr  219030324 
Status:  Unutilized 

Comment:  45216  sq.  ft.  undergroimd  tunnel 
complex,  pres,  of  asbestos,  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations. 

Indiana 
Bldg.  703-lC 

Indiana  Army  Ammunition  Plant 
Charleston  Co:  Clark,  IN 
Location:  Gate  22  off  Highway  22 
Landholding  Agency:  Army 
Property  Numlwr.  219013761 
Status:  Unutilized 

Comment:  4000  sq.  ft.;  2  story  brick  fiame; 
possible  asbestos;  most  recent  use — 
exercise  area. 

Bldg.  1011  (Portion  of) 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN 

Location:  East  of  State  Highway  62  at  Gate  3 

Landholding  Agency:  Army 

Property  Number.  219013762 

Status:  Underutilized 

Comment:  4040  sq.  ft.;  1  story  concrete  block 
fiame;  possible  asbestos;  secured  area  with 
alternative  access;  most  recent  on  the  use — 
office. 

Bldg.  1001  (Portion  of) 


Indiana  Army  Ammxmition  Plant 
Charlestown  Co:  Clark  IN 
Location:  South  end  of  3rd  Street,  East  of 
Highway  62  at  entrance  gate. 

Landholding  Agency;  Army 
Property  Number:  219013763 
Status;  Underutilized 
Comment:  55630  sq.  ft;  1  story  concrete 
block;  possible  asbestos;  secured  area  with 
alternative  access;  most  recently  use — cloth 
bag  manufocturing. 

Bldg.  2542 

Indiana  Army  Ammunition  Plant 
Qiarlestown  Co:  Qarx  IN  47111 
Landholding  Agency:  Army 
Property  Number  219240717 
Status:  Unutilized 

Comment:  1954  sq.  ft,  1  story  concrete  block, 
secured  area  w/altemate  access,  asbestos, 
most  recent  use— heating  focility. 

Bldg.  2531 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111 
Landholding  Agency:  Army 
Property  Number:  219240718 
Status:  Unutilized 

Comment:  119746  sq.,  1  story  concrete  block, 
secured  area  w/altemate  access,  asbestos, 
most  recent  use — storage. 

Kansas 

Bldg.  T-2502,  Fort  Riley 
Ft  Riley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
Property  Number:  219310244 
Status:  Unutilized 

Comment:  3195  sq.  ft,  l-story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — storage. 

Bldg.  T-2520,  Fort  Riley 
Ft  Riley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
Property  Number:  219310245 
Status:  Unutilized 

Comment:  3059  sq.  ft.,  l-story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — storage. 

Bldgs.  T-2532,  T-2538,  T-2539,  Fort  Riley 
Ft.  Riley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
Property  Numbers:  219310246,  219310248- 
219310249 
Status:  Unutilized 

Comment:  1327  sq.  ft.  each,  l-story  wood 
frame,  needs  rehab,  presence  of  asbestos, 
most  recent  use — storage. 

Bldg.  T-2535,  Fort  Riley 
Ft  Riley,  KS,  Geary,  Zip;  66442- 
Landholding  Agency:  Army 
Property  Numben  219310247 
Status:  Unutilized 

Comment;  3843  sq.  ft,  l-story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — storage. 

Bldg.  T-2540,  Fort  Riley 
Ft.  Riley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
Property  Number:  219310250 
Status:  Unutilized 

Comment:  3186  sq.  ft,  l-story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — storage. 

Bldg.  T-2549,  Fort  Riley 
Ft  Riley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
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Property  Number  219310251 
Statue;  Unutilized 

Comment:  3082  aq.  feet,  l-story  wood  firame. 
needs  rehab,  presence  of  asb^os,  most 
recent  use— storage. 

Bldgs.  T-2521— T-2528,  Fort  Riley 
Ft  Riley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
Property  Numhm:  219310252 — 219310259 
Status:  Unutilized 

Comment  4826  sq.  ft  each.  2-8tory  wood 
frame,  needs  rehab,  presence  of  asbestos, 
most  recent  use— barracks. 

Bldg.  T-2533.  Fort  Riley 
Ft  Mley,  KS,  Geary,  Zip:  66442- 
Landholding  Agency:  Army 
Property  Numh^.  219310260 
Status:  Unutilized 

Corrunent:  1327  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — admia 
Bldgs.  T-2541-2548,  Fort  Riley 
Ft  Mley,  KS,  Geary,  Zip:  66442- 
Federal  Register  Notice  Date;  06/18/93 
Landholding  Agency:  Army 
Property  Numtwrs:  219310261-219310268 
Status:  Unutilized 

Comment:  4826  sq.  ft.  each,  2-story  wood- 
frame,  needs  rehab,  presence  of  asbestos, 
most  recent  use— barracks. 

Kentucky 
Bldg.  104 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Numbi^.  219010937 
Status:  Underutilized 

Corrunent:  15066  sq.  ft.;  two  story;  possible 
asbestos;  most  recent  use — barracks. 

Bldgs.  126, 141, 147, 149, 161, 165, 167, 169, 
143 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219010938,  219010940- 
219010946,  219013139 
Status:  Underutilized 
Comment:  12576  sq.  ft.  each;  two  story; 
possible  asbestos;  most  recent  use — 
storage/child  care/administration. 

Bldg.  122 
Fort  Campbell 

Fort  Campbell  Co;  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Nruntwr  219010939 
Status:  Underutilized 
Corrunent;  1488  sq.  ft.;  two  story;  prossible 
asbestos;  most  recent  use— storage  and 
administration. 

Bldg.  2244 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Numbw:  219010948 
Status:  Underutilized 

Corrunent:  4248  sq.  ft.;  possible  asbestos,  two 
story;  most  recent  use — storage. 

Bldg.  3110 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number.  219010950 
Status:  Unutilized 

Corrunent:  1000  sq.  ft.;  one  story;  possible 
asbestos;  most  recent  use — administration. 


Bldgs.  5954,  5956,  5958,  5960 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219010953,  219010956, 
219010958,  219010961 
Status:  Unutilized 

Corrunent:  2179  sq.  ft.  each;  one  story; 
possible  asbestos;  most  recent  use — 

Military  Vehicle  Maintenance  Shop, 
Organizational. 

Bldg.  6605 
Fmt  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency;  Army 
Property  Number.  219010968 
Status:  Underutilized 

CorruTMnt:  1968  sq.  ft.;  one  story;  most  recent 
use — storage. 

Bldg.  3148 
Port  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219013223 
Status:  Underutilized 
Corrunent:  2200  sq.  ft.;  1  story;  possible 
asbestos;  selected  periods  us^  for 
military/training  exercises. 

Bldg.  00837,  Fort  Campbell 
Fort  Campbell  Co:-  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Numb^.  219220447 
Status:  Unutilized 

Corrunent:  2296  sq.  ft.,  1-story  wooden 
structure  with  metal  siding,  presence  of 
asbestos,  most  recent  use — railroad  repair 
shop,  off-site  removal  only. 

Bldg.  06864, 06866 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency;  Army 
Property  Number  219240757,  219240759 
Status:  Unutilized 

Corrunent;  1000  sq.  ft.  ea.,  1  stcuy  wood 
frame,  most  recent  use — storage,  off-site 
use  only. 

Bldg.  06865 
Port  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219240758 
Status:  Unutilized 

Corrunent:  1200  sq.  ft.,  1  story  wood  frame, 
most  recent  use — storage,  off-site  use  only. 
Bldg.  70 
Port  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219240760 
Status:  Unutilized 

Comment:  979  sq.  ft.,  1  story  wood  frame, 
secured  area  w/alteroate  access,  off-site  use 
only. 

Bldg.  0074 
Port  Campbell 

Port  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219240761 
Status:  Unutilized 

Corrunent:  5400  sq.  ft.,  2  story  wood  frame, 
secured  area  w/alteroate  access,  off-site  use 
only. 

Bldgs.  2184,  2560,  2558 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223 


Landholding  Agency:  Army 

Property  Numbim  219240762-219240764 

Status:  Unutilized 

Conurrent:  5310  sq.  ft.  ea.,  2  story  wood 
frame,  secured  area  w/dteroate  access,  off¬ 
site  use  only. 

Maryland 

Bldgs.  E5878,  E5879 
Ab^een  Proving  Ground 
Edgewood  Area 

Abi^een  Qty  Co:  Harford  MD  21010-5425 
Landholding  Agency;  Army 
Property  Numhm:  219012652,  219012653 
Status:  Unutilized 

Corrunent:  213  sq.  ft  each;  structural 
deficiencies;  possible  asbestos;  and 
contamination. 

Bldg.  10302 

Ab^een  Proving  Ground 
Edgewood  Area 

Abi^een  City  Co:  Harford  MD  21010-5425 
Landholding  Agency:  Army 
Property  Number  219012666 
Status:  Unutilized 

Corrrment:  42  sq.  ft;  possible  asbestos;  most 
recent  use — pumping  station. 

Bldg.  E5975 

Ab^een  Proving  Ground 
Edgewood  Area 

Abi^een  City  Co:  Harford  MD  21010-5425 
Landholding  Agency:  Army 
Property  Number  219012677 
Status:  Unutilized 

Corrrment:  650  sq.  ft;  possible  contamination; 
structural  defidences  rrurst  recent  use — 
training  exercises/chemicals  and 
explosives;  potential  use — storage. 

Bldg.  6599 

Fort  George  G.  Meade 
Zimborski  Road 

Fort  Meade  Co:  Arme  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number  219014852 
Status:  Unutilized 

Comment:  4173  sq.  ft.;  1  story  wood  frame; 
needs  rehab;  secured  area  with  alternate 
access.  * 

Bldg.  6687 

Fort  George  G.  Meade 

Mapes  and  Zimborski  Roads 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219220446 

Status:  Unutilized 

Comment:  1150  sq.  ft.,  presence  of  asbestos, 
wood  frame,  most  recent  use — veterinarian 
clinic,  off-site  removal  only. 

Bldg.  584 

Fort  George  G.  Meade 
Chamberlain  Avenue 

Ft.  Mead  Co:  Anne  Arundel  MD  20755-5115 
Landingholding  Agency:  Army 
Property  Numl^.  219310241 
Status:  Unutilized 

Comment:  2284  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  most  recent  use— child 
support  center. 

Bldg.  594 

Fort  George  G.  Meade 
9th  Street 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Numt^  219310242 
Status:  Unutilized 
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Comment:  1828  sq.  ft,  1  etory  wood  frame, 
needs  rehab,  most  recent  u8»-<admin/child 
support 
Bldg.  2833 

Fort  George  G.  Meade 
Eamie  Pyle  Street 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number.  219310243 
Status:  Unutilized 

Comment  7670  sq.  ft,  2  story  wood  frame, 
needs  rehab,  most  recent  use- 
administrative. 

Michigan 

Bldg.  300,  Arsenal  Acres 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Propmty  Number:  219220448 
Status:  Unutilized 

Comment:  52  sq.  ft.,  sentry  station,  secured 
area  w/altemate  access. 

Bldg.  301,  Arsenal  Acres 
24140  Mount  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Number.  219220449 
Status:  Unutilized 

Comment:  3125  sq.  ft.,  2-story  colonial  style 
home,  secured  area  w/altemate  access 
Bldgs.  302,  303 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Numbers:  219220450-219220451 
Stahu:  Unutilized 

Comment:  2619  sq.  ft.  ea.,  2-8tory  colonial 
style  home,  secured  area  w/alteraate 
access. 

Bldgs.  304, 305 

24140  Mound  Road 

Warren,  MI  48091 

Landholding  Agency:  Army 

Property  Numbers:  219220452-219220787 

Status:  Unutilized 

Commei^  2443  sq.  ft.  ea.,  2-8tory  colonial 
style  home,  secured  area  w/altemate 
access. 

Missouri 

Bldg.  T451 

Fort  Leonard  Wood 

Ft  Leonard  Co:  Pulaski  MO  65473 

Landholding  Agency:  Army 

Property  Numl^  219220568 

Status:  Undemtilized 

Conunent:  4640  sq.  ft.,  1  story  wood  frame, 
presence  of  asbmtos,  off-site  use  only,  not 
handicapped  accessible,  most  recent  use— 
admin/general  purpose. 

Bldg.  T3057 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Number  219220580 
Status:  Undemtilized 

Comment:  2650  sq.  ft.,  1  story  wood  frame, 
presence  of  asbwtos,  off-site  use  only,  not 
handicapped  accessible,  most  recent  use — 
admin/geneial  purpose. 

Bldg.T2383 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 


Property  Number  219230228 
Status:  Undemtilized 
Comment:  9267  sq.  ft,  1  story,  presence  of 
asbestos,  off-site  use  only,  most  recent 
use — general  purpose. 

Bldg.  T1376 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  65473 
Landholding  Agency:  Army 
Property  Numtwr  219230237 
Status:  Undemtilized 
Comment:  1296  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only,  most  recent 
use — Hdqtrs  building.- 
Bldg.  T599 
Fort  Leonard  Wood 

Ft  Leoirard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Numlrar  219230260 
Statiu:  Undemtilized 

Comment:  18270  sq.  ft,  1  story,  presetu»  of 
asbestos,  off-site  use  only,  most  recent 
use— storehouse. 

Bldg.  T1311 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Number.  219230261 
Status:  Undemtilized 
Conunent:  2740  sq.  ft,  1  story,  presence  of 
asbestos,  off-site  use  only,  most  recent 
use — storehouse. 

Bldg.  T1333 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Niunber.  219230263 
Status:  Undemtilized 
Cormnent:  1144  sq.  ft,  1  story,  presence  of 
asbestos,  off-site  use  only,  most  recent 
use— storehouse. 

Bldg.  T3071 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 
Property  Niunber.  219240719 
Status:  Undemtilized 

Conunent:  2500  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  beating  fuel  storage 
tanks  nearby,  off-site  use  only,  most  recent 
use — mess  hall. 

Nebraska 
Bldg.  RG-l 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Numlwr  219210292 
Status:  Unutilized 

Comment:  1080  sq.  ft,  1  story  garage, 
possible  asbestos,  secured  area  with 
alternate  access. 

Bldg.  RG-2 

Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Number  219210293 
Status:  Unutilized 

Conunent:  576  sq.  ft.,  1  story  garage,  secured 
area  with  alternate  access. 

Bldg.  RG-3 

Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 


Landholding  Agency:  Army 
Property  Number  219210294 
Status:  Unutilized 

Comment:  936  sq.  ft,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Bldg.  RG-4 

Comhusker  Army  Anununition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Numb^.  219210295 
Status:  Unutilized 

Comment:  1040  sq.  ft,  1  story  garage, 
possible  asbestos,  seciued  area  with 
alternate  access. 

Bldg.  RG-S 

Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Numlwr  219210296 
Status:  Unutilized 

Comment:  490  sq.  ft,  1  stcuy  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Bldg.  RG-6 

Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Number.  219210297 
Status:  Unutilized 

Comment:  510  sq.  ft,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Nevada 

Bldgs.  00425-00449 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Numbers:  219011946-219011952, 
219011954,  219011956,  219011959, 
219011961,  219011964, 219011968, 
219011970, 219011974,  219011976- 
219011978,  219011980,  219011982, 
219011984,  219011987, 219011990, 
219011994,  219011996 
Status:  Unutilized 

Comment:  1310-1640  sq.  ft  each,  one  floor 
residential,  semi/wood  construction,  good 
condition. 

New  York 
Bldg.  503 
Fort  Totten 
Ordnance  Road 

Bayside  Co:  Queens  NY  11357- 
Landholding  Agency:  Army 
Property  Niunber.  219012564 
Status:  Undemtilized 
Comment:  510  sq.  ft,  1  floor,  most  recent 
use— storage,  needs  major  rehab/no 
utilities. 

Bldg.  323 
Fort  Totten 
Story  Avenue 

Bayside  Co:  Queens  NY  11359- 
Landbolding  Agency:  Army 
Property  Number.  219012567 
Status:  Undemtilized 

Comment:  30,000  sq.  ft,  3  floors,  most  recent 
use — barracks  &  mess  facility,  needs  major 
rehab. 

Bldg.  304 
Fort  Totten 
Shore  Road 
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Bayside  Co:  Queens  NY  11359- 
Landholding  Agency:  Amy 
Property  Number  219012570 
Status:  Underutilised 

Comment:  9610  sq.  ft,  3  floors,  most  recent 
us»— hospital,  needs  major  rehab/utilities 
disconnected. 

Bldg.  211 

Fort  Totten 

211  Totten  Avenue 

Bayside  Co:  Queens  NY  11359- 

Landholding  Agency:  Amy 

Property  Number  219012573 

Status:  Underutilized 

Comment:  6329  sq.  ft.,  3  floors,  most  recent 
use — family  housing,  needs  major  rehab, 
utilities  disconnect^. 

Bldg.  332 
Fort  Totten 
Theater  Road 

Bayside  Co:  Queens  NY  11359- 
Landholding  Agency:  Amy 
Property  Numbi^  219012578 
Status:  Underutilized 
Comment:  6288  sq.  ft.,  1  floor,  most  recent 
use — theater  w/stage,  needs  major  rehab, 
utilities  disconnected. 

Bldg.  504 
Fort  Totten 
Ordnance  Road 

Bayside  Co:  Queens  NY  11359- 
Landholding  Agency:  Amy 
Property  Number  219012580 
Status:  Underutilized 
Comment:  490  sq.  ft,  1  floor,  most  recent 
use — storage,  no  utilities,  needs  major 
rehab. 

Bldg.  322 

Fort  Totten 

322  Story  Avenue 

Bayside  Co:  Queens  NY  11359- 

Landholding  Agency:  Amy 

Property  Niunber  219012583 

Status:  Underutilized 

Comment:  30,000  sq.  ft.,  3  floors,  most  recent 
use— bamcks,  mess  &  administration, 
utilities  disconnected,  needs  rehab. 

Bldg.  326 

Fort  Totten 

326  Pratt  Avenue 

Bayside  Co:  Queens  NY  11359- 

Landbolding  Agency:  Amy 

Property  Number  219012586 

Status:  Underutilized 

Comment:  6000  sq.  ft.,  2  floors,  most  recent 
use — storage,  offices  &  residential,  utilities 
disconnected/needs  rehab. 

Bldg.  627 

U.S.  Military  Academy — West  Point 
Pitcher  Road,  North  b<xdc 
Highland  Co.  Orange  NY  10996-1592 
Landholding  Agency:  Amy 
Property  Number:  219030185 
Status:  Unutilized 

Comment:  23,185  sq.  ft.;  1  story  wood  frame; 
needs  rehab;  presence  of  asbestos;  most 
recent  use — storage  warehouse. 

Ohio 

15  Units  Military  Family  Housing 
Ravenna  Amy  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266 
Landholding  Agency:  Amy 
Property  Number  219230354 
Status:  Unutilized 


Comment:  7-3  bedroom  \mits  (1824  sq.  ft. 
ea.)  8-4  bedroom  units  (2430  sq.  ft.  ea.),  2 
story  wood  ftame,  presence  of  asbestos,  off¬ 
site  use  only. 

7  Units  Military  Family  Housing 
Ravenna  Amy  Ammunition  Plant 
Revenna  Co:  Portage  OH  44266 
Landholding  Agency:  Amy 
Property  Number  219230355 
Stabis:  Unutilized 

Comment:  One-4  stall  garage  and  Six-3  stall 
garages,  off-site  use  only,  presence  of 
asbestos. 

Oklahoma 

Bldg.  T-2545,  Fort  Sill 

2544  Sheridan  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Amy 

Property  NumlMr  219011255 

Status:  Unutilized 

Comment:  1994  sq.  ft.;  asbestos;  wood  ftame; 

2  floors,  no  operating  sanitary  focilities; 
most  recent  use — barracks. 

Bldg.  T-2606 
Fort  Sill 

2606  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Number  219011273 
Status:  Unutilized 

Comment:  2722  sq.  ft.;  possible  asbestos,  one 
floor  wood  ftame;  most  recent  use — 
Headquarters  Bldg. 

Bldg.  T-3507 
Fort  Sill 

3507  Sheridan  Road 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Number:  219011315 
Status:  Unutilized 

Comment:  2904  sq.  ft;  possible  asbestos; 
potential  heavy  metal  contamination;  wood 
ftame;  most  recent  use— chapel. 

Bldgs.  T-3779,  T-3780 
Fort  Sill 

3779  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Niunbers:  219011343,  219011344 
Status:  Unutilized 

Comment:  4720  sq.  ft.;  each;  possible 
asbestos,  wood  ftame,  2  floors,  most  recent 
use — barracks. 

Bldg.  T-4720 
Fort  Sill 

4720  Hartell  Blvd. 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Number  219011405 
Status:  Unutilized 

Comment:  13225  sq.  ft.;  visual  asbestos; 
wood  frame;  2  floors;  most  recent  use — 
recreation  bldg. 

Bldg.  T-4919 
Fort  Sill 
4919  Post  Road 

Lawton  Co;  Comanche  OK  73503- 
Landholding  Agency:  Amy 
Property  Number  219014842 
Status:  Unutilized 

Comment:  603  sq.  ft.;  1  story  mobile  home 
trailer,  possible  asbestos;  needs  rehab. 
Bldg.  T-4523,  Fort  Sill 
4523  Wilson  Road 


= 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Amy 
Property  Number  219014933 
Status:  Unutilized 

Comment:  1639  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  possible  asbestos,  most  recent 
use— storage. 

Bldg.  T-283.  Fort  Sill 
283  Knox  Rrad 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Number  219220608 
Status:  Unutilized 

Comment:  2419  sq.  ft.,  wood  frame,  2  story, 
off-site  removal  only,  most  recent  use — 
classroom. 

Bldg.  T-838,  Fort  Sill 
838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Number  219220609 
Status:  Unutilized 

Comment:  151  sq.  ft,  wood  frame,  1  story, 
off-site  removal  only,  most  recent  use— vet 
facility  (quarantine  stable). 

Bldg.  T-3621,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Number  219220613 
Status:  Unutiliz^ 

Conunent:  2265  sq.  ft.  ea.,  wood  ftame,  1 
story,  off-site  removal  only,  most  recent 
use— storage. 

Bldg.  P-7452,  Fort  Sill 
Lake  Elmer  Thomas  Rec  Area 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Amy 
Property  Numlwr  219220619 
Status:  Unutilized 

Comment:  450  sq.  ft.,  metal  ftame,  1  story, 
off-site  removal  only,  most  recent  use — 
garage. 

Bldg.  T-314.  Fort  Sill 

314  Fowler  Road 

Lawton,  OK,  ComaiKhe,  Zip:  73503-5100 
Landholding  Agency;  Amy 
Property  Numbw  219240652 
Status:  Unutilized 

Comment:  2798  sq.  ft.,.l  story  wood  ftame, 
needs  rehab,  off-site  use  only,  most  recent 
use — admin  supply. 

Bldg.  T-315,  Fort  Sill 

315  Fowler  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Amy 
Property  Number  219240653 
Status:  Unutilized 

Comment:  2787  sq.  ft.,  1  story  wood  ftame, 
needs  rehab,  off-site  use  only,  most  recent 
us»— training  aids  center. 

Bldg.  T-3541.  Fort  Sill 
3541  Tracy  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Amy 
Property  Numbwr  219240654 
Status:  Unutilized 

Comment:  3873  sq.  ft.,  1  story  wood  ftame. 
needs  rehab,  off-site  use  only,  most  recent 
use— admin/  supply. 

Bldg.  T-2702,  Port  Sill 
2702  Thodias  Street 

Lawton,  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Amy 
Property  Number  219240655 
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Status:  Unutilized 

Comment;  5520  sq.  ft,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use— admin. 

Bldg.  T-3311,  Fort  Sill 
3311  Naylor  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number.  219240656 
Status:  Unutilized 

Comment:  1468  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — admin. 

Bldg.  T-3545,  Fort  Sill 
3545  Tacy  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240657 
Status:  Unutilized 

Comment:  1647  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  o^y,  most  recent 
use — general  instruction. 

Bldg.  T-942,  Fort  Sill 
942  Quinette  Road 

Lawton,  OK,  Conuinche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numt«r  219240658 
Status:  Unutilized 

Comment;  149  sq.  ft.,  1  stmy  metal  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — gas  station  bldg. 

Bldg.  T-954,  Fort  Sill 
954  Quinette  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number.  219240659 
Status;  Unutilized 

Comment:  3571  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — motor  repair  shop. 

Bldg.  T-1050,  Fort  Sill 
1050  Quinette  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219240660-219240661 
Status:  Unutilized 

Comment:  6240  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — barracks. 

Bldgs.  T-3703,  thru  T-3705,  T-3709  Fort  Sill 
3703  Walker  Street 

Lawton,  OK,  Comanchov  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219240662-219240665 
Status:  Unutilized 

Corrunent;  4524  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — barracks. 

Bldg.  T-5121,  Fort  Sill 
5121  Post  Road 

Lawton,  OK,  Comanche,  Zip;  73503-5100 
Landholding  Agency:  Army 
Property  Numb«r  219240666 
Status:  Unutilized 

Comment:  8156  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
tiso— barracks. 

Bldgs.  T-2703,  T-2704,  Fort  Sill 
2703  Thomas  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219240667-219240668 
Status:  Unutilized 


Corrunent:  5520  sq.  ft.  ea.,  2  story  wood 
frame,  needs  rehab,  off-site  use  only,  most 
recent  use — barracks.  ' 

Bldg.  T-2740,  Fort  Sill 
2740  Miner  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number.  219240669 
Status:  Unutilized 

Corrunent:  8210  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use— enlisted  barracks. 

Bldg.  T-2745,  Fort  Sill 
2745  Miner  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240670 
Status:  Unutilized 

Comment:  8288  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  orily,  most  recent 
use — enlisted  barracks. 

Bldg.  T-2633,  Fort  Sill 
2633  Miner  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240672 
Status:  Unutilized 

Corrunent;  19,455  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — enlisted  mess. 

Bldg.  T-2701,  Fort  Sill 
2701  Thomas  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numher:  219240673 
Status:  Unutilized 

Corrunent:  5520  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — storage. 

Bldg.  T-2907  Fort  Sill 
2907  Marcy  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240674 
Status:  Unutilized 

Comment:  3861  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — storage. 

Bldg.  T-2928  Fort  Sill 
2928  Custer  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number.  219240675 
Status:  Unutilized 

Corrunent:  2315  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — storage. 

Bldg.  T-4050  Fort  Sill 
4050  Pitman  Street 

Lawton,  OK,  Comarxche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Niunber:  219240676 
Status:  Unutilized 

Comment:  3177  sq.  ft.,  j^stoiy  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — storage. 

Bldg.  T-5110  Fort  Sill 
5110  Post  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240677 
Status:  Unutilized 

Corrunent:  457  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — storage. 


Bldg.  P-3032  Fort  Sill 
3032  Haskins  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240678 
Status;  Unutilized 

Comment:  101  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — general  storehouse. 

Bldg.  T-5115,  Fort  Sill 
5115  Post  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Niunber  219240679 
Status:  Unutilized 

Comment:  1260  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — storehouse. 

Bldg.  T-3302,  Fort  Sill 
3302  Naylor  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240680 
Status;  Unutilized 

Corrunent;  114  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — flanunable  storage. 

Bldg.  T-3325,  Fort  Sill 
3325  Naylor  Road 

Lawton,  OK,  Comanche,  Zip:  73503-6100 
Landholding  Agency:  Army 
Property  Number  219240681 
Status:  Unutilized 

Corrunent:  8832  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  o^y,  most  recent 
use — ^warehouse. 

Bldg.  T-3540,  Fort  Sill 
3540  Tacy  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240682 
Status;  Unutilized 

Corrunent:  3833  sq.  ft.  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use— classroom. 

Bldg.  T-3708,  Fort  Sill 
3708  Walker  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240683 
Status:  Unutilized 

Comment:  4526  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — day  room. 

Bldg.  T-2911.  Fort  Sill 
291  Craig  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number;  219240684 
Status:  Unutilized 

Corrunent:  2284  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  o^y,  most  recent 
use — dispensary. 

Bldg.  T-260.  Fort  Sill 
260  Corral  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5000 
Landholding  Agency:  Army 
Property  Number:  219240776 
Status:  Unutilized 

Comment:  4838  sq.  ft.,  2  story  wood  frame, 
off-site  use  only,  possible  asbestos,  most 
recent  use— admin. 

Bldg.  T-228,  Fort  Sill 
228  Corral  Road 
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Lawton,  OK,  Comanche,  Zip:  73503-5000 
Landholding  Agency:  Ajmy 
Property  Number.  219240777 
Status:  Unutilized 

Comment:  4884  sq.  ft.,  2  story  wood  firame, 
off-site  use  only,  possible  asbestos,  most 
recent  use — stma^ 

Bldg.  T-2933,  Fort  Sill 
2933  Marcy  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5000 
Landholding  Agency:  Army 
Property  Nxmber  219240778 
Status:  Unutilized 

Comment:  13545  sq.  ft.,  1  story  wood  firame, 
off-site  use  only,  possible  asbestos,  most 
recent  use — theatre  w/stage. 

Bldg.  P-653,  Fort  Sill 

Lawton,  OK,  Comanche,  2iip:  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219310303 

Status:  Unutilized 

Comment:  3680  sq.  ft.,  1  story  wood  firame. 
needs  rehab,  most  recent  use — garage,  off¬ 
site  use  only. 

Bldgs.  T-3633,  T-3655,  T-3636.  T-3649,  T- 
3650,  T-3652,  T-3653 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Numbers:  219310304-219310310 
Status:  Unutilized 

Comment:  5324  sq.  ft.  each,  2  story  wood 
firame,  needs  rehab,  most  recent  use — 
barracks,  off-site  use  only 
South  Carolina 

Bldgs.  M2625-M2627,  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207 
Landholding  Agency:  Army 
Property  Niunlrars:  219310311-219310313 
Status:  Unutilized 

Comment:  826  sq.  ft.  each,  1  story  wood 
frame,  needs  rehab,  most  recent  use — 
rental  lodges,  off-site  use  only 
Tennessee 

Robert  Joel  Ridings 
US  Army  Reserve  Center 
920  Cherokee  Avenue 
Nashville  Co:  Davidson  TN  37207- 
Landholding  Agency:  Army 
Property  Number:  219011667 
Status:  Excess 

Comment:  40,000  sq.  ft.;  3.67  acres;  concrete 
block;  utilities  disconnected;  site 
vandalized. 

Texas 

Bldg.  P-3350,  Fort  Sam  Houston 

San  Antonio.  TX,  Bexar,  Zip:  78234-5000 

Landholding  Agenc3r:  Army 

Property  Numbw  219220397 

Status:  Underutilized 

Comment:  992  sq.  ft.,  1-story  wood  structure, 
possible  asbestos,  off^site  removal  only. 
Bldg.  P-3824,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220398 
Status:  Unutilized 

Comment:  2232  sq.  ft.,  1-stoiy  concrete 
structure,  within  National  Landmark 
Historic  District,  off-site  removal  only. 
Bldg.  P-2340,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Prope  ly  Number  219220435 


Status:  Undmutilized 

Commoit:  6093  s^  ft.,  l-stmy  concrete  and 
tile  structure,  on-site  removal  only. 

Bldgs.  6202-6207, 6162-6166 
Bradshaw  Avenue,  Fcsrt  Bliss 
El  Paso  Co:  El  Paso  TX  79916 
Landholding  Agency:  Army 
Property  Numbers:  219240685-219240695 
Status:  Unutilized 

Comnwnt:  5400  sq.  ft.  ea.,  2  story  wood 
firame,  4-unit  residences,  needs  rebab,  off¬ 
site  use  only. 

Bldgs.  6208,  6217-6219. 6209-6212, 6227, 
6229, 6231,  6233, 6238,  6240, 6242, 6244 
Bradshaw  Avenue.  Fort  Bliss 
El  Paso  Co;  El  Paso  TX  79916 
Landholding  Agency:  Army 
Property  Numb^:  219240696-219240711 
Status:  Unutilized 

Comment:  5040  sq.  ft.  ea.,  2  story  wood 
firame,  4-unit  residences,  needs  rehab,  off¬ 
site  use  only. 

Bldg.  4241,  Fort  Bliss 
4241  Logan  Heights 
El  Paso  Co:  El  Paso  TX  79916 
Landholding  Agency:  Army 
Property  Number:  219240712 
Status;  Unutilized ' 

Comment:  1383  sq.  ft.,  1  story  wood  firame, 
needs  rehab,  off-site  use  only,  most  recent 
use — administrative. 

Bldg.  56301,  Fort  Hood 
Ft.  Hood,  TX,  Coryell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Numbw  219310355 
Status:  Unutilized 

Comment:  6768  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — hdqts.  bldg.,  off-site  use 
only 

Bldg.  56304,  Fort  Hood 
Ft.  Hood,  TX,  Coryell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Number  219310356 
Status;  Unutilized 

Comment:  5760  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — admin,  bldg.,  off-site  use 
only 

Bldg.  56314,  Fort  Hood 
Ft.  Hood,  TX,  Coryell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Niunbier  219310357 
Status:  Unutilized 

Comment:  2295  sq.  ft.,  1-stoiy,  needs  rehab, 
most  recent  use — admin,  bldg.,  off-site  use 
only 

Bldg.  56502,  Fort  Hood 
Ft.  Hood,  TX,  Coryell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Numbm  219310358 
Status:  Unutilized 

Corrunent:  4396  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use— clinic,  off-site  use  only 
Bldgs.  56807,  56806,  56803,  56801,  56826, 
56823,  56821,  56811,  56841,  56831,  56827, 
56846,  56843,  56851,  56847  Fort  Hood 
Ft.  Hood,  TX,  Coryell,  Zip:  76544- 
Landholding  Agency:  Army 
Property  Numbers:  219310359-219310373 
Status:  Unutilized 

Comment:  450  sq.  ft  each,  l-story,  needs 
rehab,  most  recent  us^-dining  facilities, 
off-site  use  otdy. 

Bldg.  4569,  Fort  Bliss 

El  Paso,  TX,  El  Paso,  21ip:  79916- 


Landholding  Agency:  Army 
Property  Nxunben  219310374 
Status:  Unutilized 

Comment:  2154  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  receat  use — storage,  oB- 
site  use  only. 

Bldg.  4576,  Fort  BUss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Numl^.  219310375 
Status:  Unutilized 

Comment:  1803  sq.  ft,  1-story  wood  firame, 
needs  rehab,  most  recent  use  admin.,  off¬ 
site  use  only. 

Bldg.  4580,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Amy 
Property  Numbi^  219310376 
Status:  Unutilized 

Comment:  2859  sq.  ft.,  1-story  wood  firame, 
needs  rebab,  most  recent  use — instructioo 
bldg.,  off-site  use  only. 

Bldg.  4622,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Numl^:  219310377 
Status:  Unutilized 

Comment:  1832  sq.  ft.,  1-story  wood  firame, 
needs  rehab,  most  recent  use— storage,  c^- 
site  use  only. 

Bldg.  5349,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Numbi^.  219310378 
Status;  Unutilized 

Comment:  916  sq.  ft.,  1-story  wood  firame, 
needs  rehab,  most  recent  use — instruction 
bldg.,  off-site  use  only. 

Bldg.  5353,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Number.  219310379 
Status:  Unutilized 

Comment:  914  sq.  ft.,  1-story  wood  firame, 
needs  rehab,  most  recent  use — instruction 
bldg.,  off-site  use  only. 

Bldg.  5354,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip;  79916- 
Landholding  Agency:  Army 
Property  Numlwr:  219310380 
Status:  Unutilized 

Comment:  1070  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — instruction 
bldg.,  off-site  use  only. 

Bldg.  5416,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Number.  219310381 
Status:  Unutilized 

Comment;  129  sq.  ft.,  l-story  metal  frame, 
needs  rehab,  most  recent  use— storage,  off¬ 
site  use  only. 

Bldg.  5418,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  2Up:  79916- 
Landholding  Agency:  Army 
Property  Number:  219310382 
Status;  Unutilized 

Comment:  1904  sq.  ft.,  l-story  wood  frame, 
needs  rehab,  most  recent  use — instruction 
bldg.,  off-site  use  only. 

Bldg.  4625,  Fort  BKss 
El  Paso,  TX,  El  Paso,  Zip;  79916- 
Landholding  Agency:  Army 
Property  Number:  219310383 
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Status:  Unutilized 

Comment:  1644  sq.  ft,  1-story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off¬ 
site  use  only. 

Bldg.  4637,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Aimy 
Property  Number  219310384 
Status:  Unutilized 

Comment:  1830  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — admin./ 
storage,  off-site  use  only. 

Bldg.  4658,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Federal  Register  Notice  Date:  6/18/93 
Property  Number.  219310385 
Status:  Unutilized 

Comment:  949  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — store,  off¬ 
site  use  only. 

Bldg.  4660,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Number:  219310386 
Status:  Unutilized 

Comment:  972  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off¬ 
site  use  only. 

Bldg.  4661,  Fort  Bliss 
El  Paso,  TX,  El  Pasp,  Zip:  79916- 
Landholding  Agency:  ^jrmy 
Property  Number  219310387 
Status;  Unutilized 

Comment:  963  sq.  ft,  1-story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off¬ 
site  use  only. 

Bldg.  4675,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Numtwr  219310388 
Status:  Unutilized 

Comment:  2200  sq.  ft..  1-story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off¬ 
site  use  only. 

Bldg.  4690,  Fort  Bliss 
El  Paso,  TX.  El  Paso.  Zip:  79916- 
Landholding  Agency:  /irmy 
Property  NumW:  219310389 
Status:  Unutilized 

Comment:  1104  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — instruction 
bldg.,  off-site  use  only. 

Bldg.  4775,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Anny 
Property  Number  219310390 
Status:  Unutilized 

Comment:  2202  sq.  ft.  1-story  wood  frame, 
needs  rehab,  most  recent  use — instruction 
bldg.,  off-site  use  only. 

Bldg.  703,  Fort  Bliss 
El  Paso,  TX,  El  Paso.  Zip:  79916- 
Landholding  Agency:  Army 
Property  Numlwr:  219310391 
Status:  Unutilized 

Corrunent;  5330  sq.  1-story  wood  frame, 
needs  rehab,  most  recent  use — instruction 
bldg.,  off-site  use  only. 

Bldg.  1033,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Proprerty  Numtwr:  219310392 
Status:  Unutilized 


Conunent:  1713  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off¬ 
site  use  only. 

Bldg.  1034,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Number  219310393 
Status:  Unutilized 

Comment;  2054  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use— education 
facility,  off-site  use  only. 

Bldgs.  7180,  7193,  7183-7192,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Army 
Property  Numbers:  219310394-219310405 
Status:  Unutilized 

Comment;  645  sq.  ft.  each,  1-story,  needs 
rehab,  most  recent  use — auto  garage,  off¬ 
site  use  only. 

Bldg.  7194,  Fort  Bliss 
El  Paso,  TX,  El  Paso,  Zip:  79916- 
Landholding  Agency:  Amy 
Property  Number:  219310406 
Status:  Unutilized 

Conunent:  1593  sq.  ft.,  1 -story,  needs  rehab, 
most  recent  use — family  housing,  off-site 
use  only 
Virginia 
Bldg.  T-6015 

U.S.  Army  Logistics  Center  &  Fort  Lee 
Shop  Road 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number.  219012376 
Status;  Unutilized 

Comment:  2124  sq.  ft,  2  story,  most  recent 
use — barracks;  poor  condition;  needs  major 
rehab. 

Bldg.  T-6018 

U.S.  Army  Logistics  Center  and  Fort  Lee 
Shop  Road 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number:  219012396 
Status:  Unutilized 

Gomment:  1575  sq.  ft,  1  floor,  no  utilities, 
possible  asbestos,  needs  rehab,  off  site  use 
only. 

Bldg.  T-229,  Fort  Monroe 
Ft.  Monroe  VA  23651 
Landholding  Agency:  Army 
Property  Numbier:  219310301 
Status;  Unutilized 

Comment;  4364  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off¬ 
site  use  only. 

Bldg.  T-1069,  Fort  Story 

Ft.  Story  Co;  Princess  Ann  VA  23459-5000 

Landholding  Agency:  Army 

Status;  Unutilized 

Comment;  2095  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  most  recent  use — storage,  off¬ 
site  use  only. 

Wisconsin 

Bldgs.  T-01069,  T-01071— T-01080.  T- 
01082— T-01084 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  W1  54656-5000 
Landholding  Agency:  Army 
Property  Numbers:  219013502,  219013521- 
219013533 
Status:  Unutilized 


Comment:  4829  sq.  ft.  each;  1  story  wood 
frame;  possible  asl>estos;  hospital/patient 
ward  buildings. 

Bldg.  T-10122 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number.  219013436 
Status;  Unutilized 

Comment:  1900  sq.  ft.;  1  story  wood  frame; 
possible  asb)estos;  hospital/patient  ward 
buildings. 

Bldg.  T-10123 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co;  Monroe  WI  54656-5000 
Lwdholding  Agency:  Army 
Property  Number.  219013437 
Status;  Unutilized 

Comment:  2405  sq.  ft;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldg.  T-10127 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Lwdholding  Agency:  Army 
Property  Numbi^  219013440 
Status:  Unutilized 

Comment:  1148  sq.  ft.;  1  story  wood  frame; 
possible  asl)estos;  hospital/patient  ward 
buildings. 

Bldg.  P-10137 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Numb>er:'219013442 
Sta^s:  Unutilized 

Comment:  192  sq.  ft.;  1  story  wood  frame, 
possible  asbestos;  bospit^patient  ward 
buildings;  most  recent  use — power  plant 
Bldg.  T-01095-01097 
Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agency:  Army 

Property  Numbners:  219013453-219013455 

Status:  Unutilized 

Comment:  5295  sq.  ft.  each;  1  story  wood 
frame;  possible  asbestos;  hospital/patient 
ward  buildings. 

Bldg.  T-10118 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Lmdholding  Agency:  Army 
Property  Number.  219013450 
Status:  Unutilized 

Comment:  1250  sq.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldg.  T-10120 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Niunlwr  219013451 
Status:  Unutilized 

Comment;  1250  sq.  ft;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldg.  T-10113 
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Fort  McCJoy 

Army  Hospital  Ckimplex 
Sparta  Co:  Monroe  WI  54656-5000 
Lmdholding  Agency:  Army 
Property  Niunben  219013456 
Status:  Unutilized 

Comment:  2393  sq.  ft.;  1  story  wood  firame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldgs.  T-10102-T-10103 
Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Landholding  Agency:  Army 

Property  Numbers:  219013461-219013462 

Status:  Unutilized 

Comment:  3944  sq.  ft.  each;  1  story  wood 
frame;  possible  asbestos;  hospit^patient 
ward  buildings. 

Bldg.  T-10124 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Lmdholding  Agency:  Army 
Property  Number:  219013467 
Status:  Unutilized 

Comment:  3115  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldgs.  T-10125-T10126 
Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Lwdholding  Agency:  Army 

Property  Numlwrs:  219013468-219013469 


Status:  Unutilized 

Conunent:  3590  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldg.  T-10110 
Fort  McCoy 

Ahny  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
Lmdholding  Agency:  Army 
Property  Number:  219013470 
Status:  Unutilized 

Comment:  2548  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings;  most  recent  use — ^vehicle 
storage. 

Bldgs.  T-01085— T-01086 
Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Lmdholding  Agency:  Army 

Property  Numbers:  219013534-219013535 


Status:  Unutilized 

Comment:  4686  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldgs.  T-01065— T-01067  • 

Fort  McCoy 

Army  Hospital  Complex 

Sparta  Co:  Monroe  WI  54656-5000 

Lmdholding  Agency:  Army 

Property  Numbers:  219013498-219013500 


Status:  Unutilized 

Comment:  4793  sq.  ft.  each;  1  story  wood 
frame;  possible  asbestos;  hospitd/patient 
ward  buildings. 

Bldg.  T-01068 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
limdbolding  Agency:  Army 


Property  Number  219013501 
Status:  Unutilized 

Comment:  4848  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/p>atient  ward 
buildings. 

Bldg.  T-10112 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co;  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  Number.  219013508 
Status:  Unutilized 

Comment:  1273  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings;  most  recent  use — morgue. 

Bldg.  T-01098 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co;  Monroe  WI  54656-5000 
Landholding  Agency:  Army 
Property  NumlMn  219013513 
Status:  Unutilized 

Comment:  7133  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldg.  T-01081 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
limdholding  Agency:  Army 
Property  Number  219013541 
Status:  Unutilized 

Comment:  7133  sq.  ft.;  1  story  wood  frame; 
possible  asbestos;  hospital/patient  ward 
buildings. 

Bldgs.  2112,  Fort  McCoy 
US  Highway  21 

Ft  McCoy,  WI,  Monroe  Up:  54656- 
Landholding  Agency:  Army 
Propierty  Number  219210310 
Status;  Underutilized 
Comment:  582  sq.  ft.;  1  story,  most  recent 
use— ice  house,  needs  repair. 

Bldgs.  440-442 
Fort  McCoy 
US  Highway  21 

Ft.  McCoy,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Numbers:  219210348-210350 
Status:  Underutilized 
Comment:  5310  sq.  ft.  ea.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldgs.  216-217,  226-227,  316-317,  405-406, 
416-417 
Fort  McCoy 
US  Highway  21 

Ft.  McCoy,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Niunbers:  219210351-219210360 
Status:  Underutilized 
Comment:  2950  sq.  ft.  ea.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— mess  halls. 

Bldgs.  426-427, 439 
Fort  McCoy 
US  Highway  21 

Ft.  M<5k)y,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Numbers:  219210361-219210362, 
219210364 
Status:  Underutilized 


Comment;  2350  sq.  ft.  ea.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — ^mess  hails. 

Bldgs.  438,  Fort  McCoy 
US  Highway  21 

Ft.  M(^y,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Numtwn  219210363 
Status:  Underutilized 
Comment:  2500  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  milit^/training  exercises, 
most  recent  use — mess  hall. 

Bldgs.  221-222, 232-233. 321  333  401  411 
421,433 
Fort  McCoy 
US  Highway  21 

Ft.  McCoy,  WI,  Monroe,  Zip:  546'i6- 
Landholding  Agency:  Army 
Property  Numbers:  219210365-219210368, 
219210371-219210375,  219210378 
Status:  Underutilized 
Comment:  3250  sq.  ft.  ea.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage. 

Bldg.  234,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number  219210369 
Status:  Underutilized 
Comment:  2682  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  milit^/training  exercises, 
most  recent  use — ofrice/storage. 

Bldg.  240,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number.  219210370 
Status:  Underutilized 
Comment:  1750  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office. 

Bldgs.  422, 432, 443 
Fort  McCoy 
US  Highway  21 

Ft.  McCoy,  WI,  Monroe,  Zip;  54656- 
Landholding  Agency:  Army 
Property  Numbers:  219210376-219210377, 
219210380 
Status:  Underutilized 
Comment;  2750  sq.  ft.  ea.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — ofrice/storage. 

Bldgs.  434, 444 
Fort  McCoy 
US  Highway  21 

Ft.  McCoy,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Numbers:  219210379,  219210381 
Status:  Underutilized 
Comment:  2682  sq.  ft.  ea.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— office/storage. 

Land  (by  State) 

Kansas 
Parcel  1 
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Fort  Leavenworth 
Combined  Anns  Center 
Ft  Leavenworth  Co;  Leavenworth  KS  66027- 
5020 

Landholding  Agency:  Army 
Property  Number.  219012333 
Status:  Underutilized 
Comment:  14.44-  acres. 

Parcel  3 

Fort  Leavenworth 
Combined  Anns  Center 
Ft.  Leavenworth  Co:  LeavenworthJCS  66027- 
5020 

Landholding  Agency:  Army 
Property  Number  219012336 
Status:  Underutilized 

Comment:  2614-  acres;  heavily  forrested;  no 
access  to  a  public  right-of-way;  selected 
periods  are  reserved  for  military/training 
exercises. 

Parcel  4 

Fort  Leavenworth 
Combined  Arms  Center 
Ft.  Leavenworth  Co:  Leavenworth  KS  66027- 
5020 

Landholding  Agency:  Army 
Property  Number:  219012339 
Status:  Underutilized 

Comment:  24.14-  acres;  selected  periods  are 
reserved  for  military/training  exercises; 
steep/wooded  area. 

Parcel  6 

Fort  Leavenworth 
Combined  Arms  Center 
Ft.  Leavenworth  Co;  Leavenworth  KS  66027- 
5020 

Location;  Extreme  north  east  comer  of 
installation  in  Flood  Plain  of  the  Missouri 
River. 

Landholding  Agency;  Army 
Property  Number.  219012340 
Status:  Undemtilized 
Comment:  1280  acres;  selected  periods  are 
reserved  for  military/training  exercises. 
Parcel  F 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 
66027-5020 

Landholding  Agency:  Army 
Property  Numbwr:  219012552 
Status:  Unutilized 

Comment:  33.4  acres;  area  is  land  locked; 
heavily  wooded;  periodic  flooding. 

Minnesota 

Land 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219120269 
Status;  Underutilized 
Comment:  Approx.  25  acres,  possible 
contamination,  secured  area  with  alternate 
access. 

Nevada 
Parcel  A 

Hawthorne  Army  Ammunition  Plant 


Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 
Grant  in  Wassuk  Range  &  S.W.  edge  of 
Walker  Lane 

Landholding  Agency:  Army 
Property  Number  219012049 
Status;  Unutilized 

Comment:  160  acres,  road  and  utility 
easements,  no  utility  hookup,  possible 
flooding  problem. 

Parcel  B 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  foot  of  Eastern  slope  of  Mount 
Grant  in  Wassuk  Range  &  S.W.  edge  of 
Walker  Lane 

Landholding  Agency:  Army 
Property  Number  219012056 
Status;  Unutilized 

Comment;  1920  acres;  road  and  utility 
easements,  no  utility  hookup,  possible 
flooding  problem. 

Parcel  C 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  South-southwest  of  Hawthorne 
along  HWAAP’s  South  Magazine  Area  at 
Western  edge  of  State  Route  359 
Landholding  Agency:  Army 
Property  Number  219012057 
Status:  Unutilized 
Comment:  85  acres;  road  and  utility 
easements,  no  utility  hookup. 

Parcel  D 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location;  South-southwest  of  Hawthorne 
along  HWAAP’s  South  Magazine  Area  at 
western  edge  of  State  Route  359. 
Landholding  Agency:  Army 
Property  Number  219012058 
Status:  Unutilized 

Comment:  955  acres;  road  and  utility 
easements,  no  utility  hookup. 

New  Jersey 
Land — Camp  Kilmer 
Plainfield  Avenue 
Edison  Co:  Middlesex  NJ  08817 
Landholding  Agency:  Anny 
Property  Number:  219230357 
Status:  Underutilized 
Comment:  approx.  10  acres  in  the  center 
portion  of  site,  most  recent  use — ballflelds/ 
recreation. 

Land — Camp  Kilmer 
Plainfield  Avenue 
Edison  Co:  Middlesex  N)  08817- 
Landholding  Agency:  Army 
Property  Number:  219230358 
Status:  Underutilized 

Comment:  approx.  10  acres  in  the  southwest 
comer  of  site,  most  recent  use — reserve 
training,  wooded  area. 

Tennessee 

Milan  Army  Ammunition  Plant 
Milan  Co;  Carroll  TN  38358- 
Location:  Plant  boundary  in  the  northeast 
comer  of  the  plant  &  housing  area 


Landholding  Agency:  Army 
Property  Number:  219010547 
Status:  Excess 

Comment:  17.2  acres;  right  of  entry  legal 
constraint 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number.  219012338 
Status:  Unutilized 

Comment:  8  acres;  unimproved;  could 
provide  access;  2  acres  unusable;  near 
explosives. 

Land 

Milan  Army  Ammunition  Plant 
NE  comer  of  plant  ft  housing  area 
Milan  Co:  Carroll  TN  38358 
Landholding  Agency:  Army 
Property  Niunber  219240780 
Status:  Unutilized 

Comment:  17.2  acres,  secured  area  w/ 
alternate  access,  most  recent  use — buffer 
zone. 

Texas 

Land  Saginaw  Army  Aircraft  Pit 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  Army 
Property  Number  219014814 
Status:  Unutilized 

Comment:  154.3  acres;  includes  buildings/ 
structures/parking  and  air  strip. 

Vacant  Land,  Fort  Sam  Houston 
All  of  Block  1800,  Portions  of  Blocks  1900, 
3100  and  3200 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Numlwr:  219220438 
Status:  Unutilized 

Comment:  250.33  acres,  85%  located  in  ' 
floodplain,  possibility  of  unexploded 
ordnance. 

Suitable/Unavailabie  Properties 

Buildings  (by  State) 

Alaska 

Bldgs.  240,  246,  260,  267,  502,  507 
Fort  Richardson 

Ft.  Richardson  Co:  Anchorage  AK 
Landholding  Agency:  Army 
Property  Numbers:  219240766-219240771 
Status:  Unutilized 

Comment:  13059  sq.  ft.  ea..  Status;  3  story 
wood  fiame,  asbestos/lead  paint,  off-site 
use  only,  most  recent  use — residential. 
California  ' 

Bldg.  60 

Los  Alamitos  Armed  Forces  Reserve  Center 
Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120315 
Status:  Unutilized 

Comment:  1024  sq.  ft.,  2  story  concrete/wood 
plaster,  possible  asbestos,  off-site  use  only, 
most  recent  use — nose  hanger 
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Bldg.  95 

Los  Alamitos  Anned  Forces  Reserve  Center 
Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number:  21912316 
Status:  Unutilized 

Comment:  392  sq.  ft.,  1  story  raised  portable, 
ofl'-site  use  only,  most  recent  use — radar 
maint.  shop 

Colorado 

Bldg.  T-641,  Fort  Carson 
Colorado  Springs  Co:  El  Paso  CO  80913 
Landholding  Agency:  Army 
Property  Number:  219310282 
Status:  Excess 

Comment:  3030  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  need  repairs,  most  recent 
use-Scout  Bldg.,  off-site  use  only. 

Bldg.  T-6016,  Fort  Carson 
Colorado  Springs  Co:  El  Pasco  CO  80913 
Landholding  Agency:  Army 
Property  Number.  219310285 
Status:  Excess 

Comment:  2988  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — femily 
center,  off-site  use  only. 

Georgia 

Bldg.  2500,  Fort  Banning 
Ft.  Benning  Co:  Muscogee  GA  21905 
Landholding  Agency:  Army 
Property  Number:  219310483 
Status:  Unutilized 

Conunent:  50390  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — laundry  facility,  off-site 
use  only 

Kentucky 
Bldg.  2945 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219012543 
Status:  Unutilized 

Comment:  4248sq.  ft.,  2  story;  selected 
periods  are  reserved  for  military/training 
exercises;  possible  asbestos 
Bldgs.  144, 145 
Ft.  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Numbers:  219013140-219013141 
Status:  Underutilized 
Comment:  12576  sq.  ft.,  2  story;  possible 
asbestos;  most  recent  use — basic  training 
central  issue  facility. 

Texas 

Bldg.  P-16,  Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Numtrar  219220366 

Status:  Underutilized 

Comment:  76,102  sq.  ft.,  2-story  stone  bldg., 
within  National  Landmark  Historic 
District. 

Bldg.  P-44,  Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219220367 

Status:  Unutilized 

Comment:  95,332  sq.  ft.,  3-story  concrete 
bldg.,  possible  asbestos 
Bldg.  P-122,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 


Landholding  Agency:  Army 
Property  Ntunber.  219220368 
Status:  Underutilized 

Comment:  12,782  sq.  ft.,  1-story  brick  bldg., 
within  National  Landmark  Historic  District 
Bldg.  P-125,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220369 
Status:  Underutilized 
Comment:  1593  sq.  ft.,  1-story  brick  bldg., 
within  National  Landmark  Historic  District 
Bldg.  P-126,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Niunlwr.  219220370 
Status:  Underutilized 

Comment:  12,445  sq.  ft.,  3-story  brick  bldg., 
within  National  Landmark  Historic  District 
Bldg.  P-127,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Numlwr.  219220371 
Status:  Underutilized 
Comment:  1593  sq.  ft.,  1-story  brick  bldg., 
within  National  Landmark  Historic  District 
Bldg.  P-133,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number.  219220372 
Status:  Underutilized 

Comment:  13,232  sq.  ft.,  2-story  brick  bldg., 
within  National  Lwdmark  Historic  District 
Bldgs.  P-135,  P-140  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Numbers:  219220373-219220374 
Status:  Underutilized 

Comment:  1593  sq.  ft.  ea.,  1 -story  brick  bldg., 
within  National  Landmark  Historic  District 
Bldg.  P-142,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000  . 
Landholding  Agency:  Army 
Property  Number  219220375 
Status:  Underutilized 
Comment:  4735  sq.  ft.,  3-story  brick  bldg., 
within  National  Landmark  Historic  District 
Bldg.  P-155,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220378 
Status:  Underutilized 
Comment:  7374  sq.  ft.,  2-story  brick  bldg., 
within  National  Landmark  Historic  District 
Bldg.  P-198,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220380 
Status:  Underutilized 

Conunent:  5468  sq.  ft.,  3-story  stucco  bldg., 
within  National  Landmark  Historic  Di^ct 
Bldg.  P-252,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip;  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220381 
Status:  Underutilized 
Comment:  1830  sq.  ft.,  1 -story  stucco  bldg. 
Bldgs.  P-260,  P-261  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Numbers:  219220382-219220383 
Status:  Underutilized 

Comment:  1749  sq.  ft.  ea.,  1-story  brick  bldg., 
within  National  Landmark  Historic  District 


Bldg.  P-366,  Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Number  219220384 

Status:  Underutilized 

Comment:  2844  sq.  ft.,  l-story  stucco  bldg. 

Bldg.  P-367,  Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Number  219220385 

Status:  Underutilized 

Comment:  19,830  sq.  ft.,  1-story  stucco  bldg., 
possible  asbestos 
Bldg.  P-369,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220386 
Status:  Underutilized 
Comment:  10,361  sq.  ft.,  2-story  concrete 
bldg. 

Bldg.  P-912,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220387 
Status:  Underutilized 
Comment:  4390  sq.  ft.,  1-story  stone  bldg. 
Bldg.  P-1029,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220388 
Status:  Underutilized 
Comment:  51,236  sq.  ft.,  3-8tory  brick 
structure 

Bldg.  P-2000,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220389 
Status;  Underutilized 
Comment:  49,542  sq.  ft.,  3-story  brick 
structure,  within  National  Landmark 
Historic  District 

Bldg.  P-2001,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220390 
Status:  Underutilized 
Comment:  16,539  sq.  ft.,  4-story  brick 
.  structure,  within  National  Landmark 
Historic  District 

Bldg.  P-2007,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220391 
Status:  Underutilized 
Comment:  13,058  sq.  ft.,  3-story  brick 
structure,  within  National  Landmark 
Historic  District 

Bldg.  P-2267,  Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219220392 

Status:  Underutilized 

Comment:  7075  sq.  ft.,  2  story  brick  structure, 
within  National  Landmark  Historic  District 
Bldg.  P-2268,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220393 
Status;  Underutilized 
Comment:  10,260  sq.  ft.,  2-stOTy  oncK 
structure,  within  National  Landmark 
Historic  District,  possible  asbestos  . 

Bldg.  P-2289,  Fort  Sam  Houston 

San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
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Landholding  Agency:  Army 
Property  Number  219220394 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2-8tory  wood 
structure,  possible  asbestos 
Bldg.  P-2840,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number.  219220396 
Status:  Underutilized 
Comment:  102,194  sq.  ft.,  4'Story  concrete 
structure 

Bldg.  T-189,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number.  219220402 
Status:  Underutilized 
Comment:  11,949  sq.  ft.,  4-story  brick 
structure,  within  National  Landmark 
Historic  District,  possible  lead 
contamination 

Bldg.  T-300,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Numlwr:  219220406 
Status:  Underutilized 
Comment:  8352  sq.  ft,  1-story  wood 
structure,  possible  asbestos 
Bldg.  T-942,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220409 
Status:  Underutilized 
Comment:  2740  sq.  ft.,  1-story  wood 
structure,  within  National  Landmark 
Historic  District,  possible  asbestos 
Bldg.  T-2066,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number.  219220424 
Status:  Underutilized 
Comment:  4720  sq.  ft,  1-story  wood 
structure,  within  National  Landmark 
Historic  District,  possible  asbestos 
Bldg.  T-2067,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220425 
Status:  Underutilized 
Comment:  2664  sq.  ft.,  1-story  wood 
structure,  within  National  Landmark 
Historic  District,  possible  asbestos 
Bldg.  T-2250,  Fort  Sam  Houston 
San  Antonio,  TX,  Bexar,  Zip:  78234-5000 
Landholding  Agency:  Army 
Property  Number  219220432 
Status:  Underutilized 
Comment:  13,483  sq.  ft.,  3-story  brick 
structure,  within  National  Lwdmark 
Historic  District,  possible  asbestos 
Virginia 

Bldg.  T3004,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number:  219310317 
Status:  Unutilized 

Comment:  2350  sq.  ft.,  1-story  wood  frame, 
needs  repair,  most  recent  use — clinic 
Bldg.  T3022— T3024  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number:  219310318-219310320 
Status:  Unutilized 


Comment:  5310  sq.  ft.,  2-story  wood  frame, 
needs  repair,  most  recent  use — barracks 
Bldg.  T3026,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number  219310321 
Status:  Unutilized 

Comment:  3550  sq.  ft,  1-story  wood  frame, 
needs  repair,  most  recent  use— diniitg 
room 

Bldg.  T3025,  T3040-T3041,  T3049-T3050 
Fort  Pickett 

Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number.  219310322-219310326 
Status:  Unutilized 

Comment:  2950  sq.  ft,  1-story  wood  frame, 
needs  repair,  most  recent  use— dining 
room 

Bldgs.  T3020-T3030,  T3037-T3039,  T3042- 
T3048,  T3051-T3054,  T3027-T3028  Fort 
Pickett 

Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numlwrs:  219310327-219310344 
Status:  Unutilized 

Comment  5310  sq.  ft  each,  2-story  wood 
frame,  needs  repair,  most  recent  use — 
barracks 

Bldgs.  T3031-T3036,  T3057  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310345-219310351 
Status:  Unutilized 

Comment:  2987  sq.  ft  each,  l-story  wood 
frame,  needs  repair,  most  recent  use — 
admin./supply 
Bldg.  T3055,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbwr:  219310352 
Status:  Unutilized 

Comment:  2488  sq.  ft.,  1-story  wood  frame, 
needs  repair,  most  recent  use— admin./ 
supply 

Bldg.  TT3001,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip;  23824- 
Landholding  Agency:  Army 
Property  Number:  219310353 
Status:  Unutilized 

Comment:  3302  sq.  ft.,  1-story  wood  frame, 
most  recent  use— chapel 
Bldg.  TA3002,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number  219310354 
Status:  Unutilized 

Comment:  360  sq.  ft.,  1-story  wood  frame, 
most  recent  use— clinic 

Suitable/To  Be  Excessad 
Buildings  (by  State) 

California 
Bldg.  270 

Los  Alamitos  Armed  Forces  Resenre  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number:  219120324 
Status:  Unutilized 

Comment:  90  sq.  ft.,  concrete/aluminum,  off¬ 
site  use  only,  most  recent  use — aircraft 
steam  cleaning  bldg. 


Maryland 
Bldg.  101 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 
Landholding  Agency:  Army 
Property  Number:  219012678 
Status:  Underutilized 

Comment:  18438  sq.  ft.;  needs  rehab;  possible 
asbestos;  building  listed  on  Natlond 
Historic  Register. 

Bldg.  104 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 
Landholding  Agency:  Army 
Property  Number.  219012679 
Status;  Underutilized 

Comment:  12495  sq.  ft.,  needs  rehab;  possible 
asbestos;  building  listed  on  National 
Historic  Register. 

Bldg.  107 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 
Landholding  Agency:  Army 
Property  Niunber:  219012680 
Status:  Unutilized 

Comment;  4107  sq.  ft.;  possible  structural 
deficiencies;  possible  asbestos;  historic 
property. 

Bldg.  120 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 
Landholding  Agency;  Army 
Property  Number:  219012681 
Status:  Underutilized 
Comment:  2442  sq.  ft.,  possible  structural 
deficiencies;  possible  asbestos;  historic 
property. 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 
69  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  219014000,  219014003- 
219014005,  219014009,  219014012, 
219014015-219014051,  219014057, 
219014060,  219014068-219014080, 
219014291-219014292,  219110109, 
219120247-219120250,  219140614- 
219140615,  219230190 
Status;  Unutilized 
Reason;  Secured  Area 
Bldg.  T00862 
Fort  McClellan 

Off  21st  Street  between  2nd  &  3rd  Avenue 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Numlwr:  219130019 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Two  Bedroom  Apt. 

Anniston  Army  Depot 
Wherry  Housiiig-Terrace  Homes  Apt. 
Anniston  Co:  Calhotm  AL  36201- 
Landholding  Agency:  Army  " 

Property  Numlwr:  219130108 
Status:  Excess 

Reason:  Extensive  deterioration 
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77  Bldgs. 

Alabama  Anny  Ammunition  Plant 
110  Hwy.  235 

Childersburg  Co:  Talladega  AL  35044- 
Landholding  Agency:  Army 
Property  Number.  219210018-219210094 
Status:  Excess 
Reason:  Sec\ued  Area 
L006T1.  L006T2,  L006T3 
Troy  Municipal  Airport 
Troy  Co:  Pike  AL  36081 
Landholding  Agency:  Army 
Property  Number.  219220294 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  3403,  24201-24203, 620,  24112  Fort 
Rucker 

Ft  Rucker  Co:  Dale  AL  36362 

Landholding  Agency:  Army 

Property  Number;  219220341-219220344. 

219310016, 219320001  * 

Status:  Unutilized 
Reason:  Extensive  deterioration 
27  Bldgs. 

Phosphate  Development  Works 

Muscle  Shoals  Co;  Colbert  AL  35660-1010 

Landholding  Agency:  Army 

Property  Number.  219220789-219220815 

Status:  Unutilized 

Reason:  Extensive  deterioration 

9  Bldgs.  Fort  McClellan 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Number.  219310006-219310014 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Alaska 

16  Bldgs. 

Fort  Greely 
Ft  Greely  AK  99790- 
Landhol^ng  Agency:  Army 
Property  Number:  219210124-219210125, 
219220319-219220332 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  47022,  Fort  Richardson 
Ft  Richardson  Co:  Anchorage  AK  99505 
Landholding  Agency;  Army 
Property  Number:  219220351 
Status:  Unutilized 

I^ason:  Within  airport  runway  clear  zone 
15  Bldgs.  Fort  Richardson 
Ft.  Richardson  Co:  Anchorage  AK  99505 
Landholding  Agency:  Army 
Property  Number  219220352,  219220355. 
219230185-219230186.  219240270- 
219240272,  219310015,  219320002- 
219320008 
Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
a  secured  area.) 

Bldgs.  1126, 1578,  Fort  Wainwright 
Ft.  Wainwright  Co:  Fairbanks  AK  99505 
Landholding  Agency:  Army 
Property  Number:  219230183-219230184 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1144,  Fort  Wainwright 
Ft  Wainwright  Co:  Fairbwks/North  AK 
99703 

Landholding  Agency:  Army 
Property  Numl^  219240273 
Status:  Unutilized 


Reason;  Secured  Area — ^Within  airport 
runway  clear  zone 
Bldgs.  5001, 5002,  Fort  Wainwnight 
Ft  Wainwright  Co:  Fairbanks/North  AK 
99703 

Landholding  Agency:  Army 

Property  Number.  219240274-219240275 

Status:  Unutilized 

Reason;  Secured  Area — Floodway 

Bldg.  1501,  Fort  Greely 

Ft  Greely  AK  99505 

Landholding  Agency:  Army 

Property  Numbwr  219240327 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  914,  Fort  Richardson 

Ft.  Richardson  AK  99505 

Landholding  Agency:  Army 

Property  Number  219240330 

Status:  Unutilized 

Reason;  Secured  Area — ^Within  airport 
runway  clear  zone — Structural  Damage 
Arizona 
32  Bldgs. 

Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
Location:  12  miles  west  of  Flagstaff.  Arizona 
on  1-40 

Landholding  Agency:  Army 
Property  Number  219014560-219014591 
Status:  Underutilized 
Reason:  Secured  Area 

10  properties:  753  earth  covered  igloos;  above 
ground  standard  magazines 
Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
Location;  12  miles  west  of  Flagstaff,  Arizona 
on  1-40. 

Landholding  Agency:  Army 
Property  Numlwr  219014592-219014601 
Status:  Underutilized 
Reason;  Seciired  Area 
9  Bldgs. 

Navajo  Dejwt  Activity 
Bellemont  Co;  Coconino  AZ  86015-5000 
Location:  12  Miles  west  of  Flagstaff  on  1-40 
Landholding  Agency:  Army 
Property  Number:  219030273-219030274, 
219120175-219120181 
Status;  Unutilized 
Reason:  Secured  Area 
Bldgs.  22330.  84001 
Port  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Niuntwr.  219210016-219210017 
Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  T-2005,  T-2006 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/LaPaz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number.  219320009-219320010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Arkansas 

Fort  Smith  USAR  Center 

Port  Smith 

1218  South  A  Street 

Port  Smith  Co:  Sebastian  AR  72901- 

Landholding  Agency:  Army 

Property  Number.  219014928 

Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 
Army  Reserve  Center 
Hwy  79  North 

Camden  Co:  Calhoun  Ar  71701-3415 

Landholding  Agency:  Army 

Property  Number.  219220345 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5169,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number.  219230173 

Status:  Unutilized 

Reason;  Extensive  deterioration 

California 

Bldgs.  P-99.  T-324 

Fort  Hunter  Liggett 

Jolon  Co:  Monterey  Ca  93944- 

Landholding  Agency:  Army 

Property  Number.  219012413.  219012420 

Status:  Unutilized 

Reason:  Latrine,  detached  structure. 

Bldgs.  P-177.  P-178.  325.  S-308.  S-308A.  T- 
308B 

Fort  Himter  Liggett 
Jolon  Co:  Montmey  CA  03928- 
Landholding  Agency:  Army 
Property  Numbers:  219012414-219012415. 
219012600,  219240284—219240285, 
219240287 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material  (Some  are  in  a  secured 
area.) 

Bldg.  18 

Riverbank  Army  Ammunition  Plant 
5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number.  219012554 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material — Secured  Area 
Bldgs.  T-323,  T-322 
Fort  Hunter  Liggett 
Mission  Road 

Jolon  Co:  Monterey  CA  93928- 
Landholding  Agency:  Army 
Property  Number  219012601-219012602 
Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material 
11  Bldgs.,  Nos.  2-6, 156, 1. 120, 181 
Riverbwk  Army  Ammunition  iHant 
Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219013582-219013588, 
219013590,  219240444-219240446 
Status:  Underutilized 
Reason;  Secured  Area 
9  Bldgs. 

Oakland  Army  Base 
Oakland  Co:  Alameda  CA  94626-5000 
Landholding  Agenc3r.  Army 
Property  Numlwr  219013903-219013906, 
219120048-219120051,  219140568 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  S-108.  S-20,  S-290 
Sha^  Army  Depot 
Lathrop  Co:  San  Joaquin  CA  95331- 
Location:  Roth  Road 
Landholding  Agency:  Army 
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Property  Number:  219014290,  219230178- 
219230179 
Status:  Underutilized 
Reason:  Seoued  Area 
Bldg.  S-184 
Fort  Himter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 

Location;  POL  Ro^d 

Landholding  Agency:  Army 

Property  Number.  219014M2 

Status:  Underutilized 

Reason:  Secured  Area 

16  Bldgs. 

Sierra  Army  Depot 
Herlong  Co:  Lassen  CA  96113- 
Landholdins  Aoencv:  Army 
Property  Number  219014705,  219014708- 
219014710,  219014713-219014717, 
219014710-219014721,  219230180- 
219230182,  219320012 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  P-a8 
Sierra  Army  Depot 
Road  Oil  Storage 
Herlong  Co:  Lassen  CA  96113- 
Landholding  Agency:  Army 
Property  Number.  219014707 
Status:  Unutilized 
Reason:  Oil  Storage  Tank 
Bldgs.  173, 177, 197 
Roth  Road— Sharpe  Army  Depot 
Lathrop  Co;  San  Joaquin  CA 
Landholding  Agency:  Army 
Property  Number.  219014940-219014942 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  13, 171, 178  Riverbank  Ammun  Plant 
5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Numlwr:  219120162-219120164 

Status:  Underutilized 

Reason;  Secured  Area 

Bldg.  81 

Los  Alamitos  Armed  Forces  Reserve  Center 
Los  Alamitos  Co:  Orange  CA  90720-5001 
Location:  Main  entrance  on  Lexington  Dr. 
Landholding  Agency:  Army 
Property  Number  219120276 
Status:  Unutilized 
Reason;  Detached  latrine 
10  Bldgs.,  Sharpe  Site 
Lathrop  Co:  San  Joaquin  CA  95331- 
Landholding  Agency:  Army 
Property  Numlwr.  219140262-219140266, 
219240151-219240155 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  T-187,  Fort  Hunter  Liggett 
Ft.  Hunter  Liggett  Co:  Monterey  CA  93928 
Landholding  Agency:  Army 
Property  Number  219240321 
Status:  Unutilized 
Reason;  Secured  Area — Extensive 
deterioration 

Bldg.  84,  Sierra  Army  Depot 
Herlong  Co:  Lassen  CA  96113 
Landholding  Agency:  Army 
Property  Numlwr  219320011 
Status:  Unutilized 
Reason:  Structural  damage 
Colorado 
72  Bldgs. 


Pueblo  Army  Depot 
Pueblo  Co:  ^eblo  CO  81001- 
Location:  14  miles  East  of  Pueblo  City  on 
Highway  50 

Landholding  Agency:  Army 
Property  Number  219012209,  219012211, 
219012214, 219012216, 219012221, 
219012223-219012224,  219012226- 
219012228,  219012230-219012237, 
219012239-219012257,  219012260- 
219012275,  219012287,  219012290- 
219012298,  219012300,  219012743, 
219012745,  219012747-219012748, 
219120058-219120061 
Status:  Unutilized 
Reason:  Secured  Area 
26  Bldgs.,  Pueblo  Depot  Activity 
Pueblo  CO  81001 
Landholding  Agency:  Army 
Property  Number:  219240466-219240482 
Status:  Unutilized 
Reason:  Secured  Area — Extensive 
deterioration 

Bldgs.  T-317,  T-412, 431, 433 

Ro(^y  Mountain  Arsenal 

Commerce  Co:  Adams  CO  80022-2180 

Landholding  Agency:  Army 

Property  Number:  219320013-219320016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material — Secured  Area — 
Extensive  deterioration 
Bldgs.  T-800,  P-3291,  T-lOOl 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency;  Army 

Property  Number  219320017-219320019 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Georgia 

Fort  Stewart 

Sewage  Treatment  Plant 

Ft  Stewart  Co:  Hinesville  GA  31314- 

Landholding  Agency:  Army 

Property  Number.  219013922 

Status;  Unutilized 

Reason;  Sewage  treatment 

Facility  12304 

Fort  Gordon 

Augusta  Co;  Richmond  GA  30905- 
Location:  Located  off  Lane  Avenue 
Landholding  Agency:  Army 
Property  Numlwr:  219014787 
Status:  Unutilized 

Reason;  Wheeled  vehicle  grease/inspection 
rack 

23  Bldgs. 

Fort  Gordon 

Augusta  Co:  Richmons  GA  30905- 
Landholding  Agency:  Army 
Property  NumlMr:  219140180,  219220264- 
219220269,  219220279,  219220281, 
219220291-219220293,  219240319, 
219320020-219320029 
Status:  Unutilized 
Reason:  Extensive  Deterioration 
11  Bldgs. 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number.  219140182-219140184, 
219140186-219140187,  219140189, 
219140193-219140194,  219140203, 
219140205-219140206 


Status:  Unutilized 
Reason;  Structural  damage 
Bldgs.  GTOOl,  GT002,  GT003,  GT004, 11726- 
11727 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219210136,  219210138- 
219210139 
Status:  Unutilized 
Reason:  Secured  Area 
8  Bldgs.,  Fort  Banning 
Ft.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220333-219220340 
Status:  Unutilized 
Reason:  Detached  lavatory 
Bldg.  1673,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219220742 
Status:  Unutilized 
Reason:  Extensive  deterioration 
25  Bldgs. 

Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30050 
Landholding  Agency:  Army 
Property  Number  219240280-219240283, 
219310091-219310107, 219320030- 
219320033 
Status:  Unutilized 
Reason;  Extensive  deterioration 
Hawaii 

PU-01,  02,  03,  04,  05,  06,  07,  08,  09, 10, 11 

Scboffeld  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co;  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219014836-219014837 

Status:  Unutilized 

Reason;  Secured  Area 

P-3384  East  Range 

Schofield  Barracks 

East  Range  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219030361 
Status:  Unutilized 
Reason;  Secured  Area 
3  Bldgs.,  Fort  Shaffer 
Honolulu  Co:  Honolulu  HI  96819 
Landholding  Agency:  Army 
Property  Numlwr  219230128,  219230133, 
219320035 
Status:  Unutilized 
Reason:  Extensive  deterioration 
13  Bldgs,  Schofield  Barracks 
Wahiawa  Co:  Wahiawa  HI  96786 
Landholding  Agency:  Army 
Property  Number  219230135-219230146, 
219320034 
Status:  Unutilized 
Reason;  extensive  deterioration 

Illinois 

576  Bldgs,  and  Groups 
Joliet  Army  Anununition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219010153-219010317, 
219010319-219010407,  219010409- 
219010413,  219010415-219010439, 
219011750-219011879,  219011881- 
219011908,  219012331, 219013076- 
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219011592-219011627, 219011629- 
219011636,  219011638-219011641, 
219210149-219210151,  219220220, 
219230032-219230033 
Status:  Unutilized 
Reason:  Secured  Area 


219013138,  219014722-219014781, 
219030277-219030278,  219040354, 
219140441-219140446,  219210146, 
219240457-219240465 
Status:  Unutilized 

Reason:  Secured  Area;  many  within  2000  ft. 
of  flammable  or  explosive  materials;  stnne 
within  floodway. 

Bldg.  725 
Fort  Sheridan 

Highwood  Ck):  Lake  IL  60037-5000 
Landhqjding  Agency:  Army 
Property  Number  219013769 
Status:  Underutilized 
Reason:  Seoired  Area 
Bldgs.  58,  59  and  72, 69, 64, 105 
Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number  219110104-219110108 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  133,  Rock  Island  Arsenal 

Gillespie  Avenue 

Rock  Island  Co:  Rock  Island  IL  61299- 
Landholding  Agency:  Army 
Property  Number:  219210100 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  250,  253,  Savanna  Army  Depot 
Activity 

Savanna  Co:  Carroll  II  61074 

Landholding  Agency:  Army 

Property  Number  219230126-219230127 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Indiana 

211  Bldgs. 

Indiana  Army  Ammunition  Plant  (INAAP) 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219010913-219010919, 
219010925-219010926,  219010929- 
219010936,  219010952,  219010955, 
219010957,  219010959-219010960, 
219010962-219010964,  219010966- 
219010967,  219010969-219010970, 
219011449,219011454,219011456- 
219011457,  219011459-219011464, 
219013764,  219013848,  219014608- 
219014620,  219014622-219014651, 
219014653,  219014655-219014661, 
219014663-219014683,  219030315, 
219120168-219120171,  219140425- 
219140440,  219320036-219320111 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
6  Bldgs. 

Indiana  Army  Aimnunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number  219010920,  219010924, 
219010927-219010928,  219014621, 
219014652 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 
58  Bldgs. 

Newport  Army  Ammunition  Plant 
Newport  Co:  Vermillion  IN  47966- 
Landholding  Agency:  Army 
Property  Number  219011584,  219011586- 
219011587,  219011589-219011590, 


29  Bldgs. 

Indiana  Army  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219210152-219210155, ' 
219230034-219230037 
Status:  Unutilized 
Reason:  Secured  Area 
2  Bldgs. 

Atterbury  Reserve  Forces  Training  Area 

Edinburg  Co:  Johnson  IN  46124-1096 

Landholding  Agency:  Army 

Property  Numlmr:  219230030-219230031 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2635,  Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN  471111 

Landholding  Agency:  Army 

Property.  Number:  219240322 

Status:  Unutilized 

Reason:  Secured  area;  Extensive  deterioration 

Iowa 

13  Bldgs. 

Iowa  Army  Anununition  Plant 
Middletown  Co;  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Numbers:  219012605-219012607, 
219012609,  219012611, 219012613, 
219012615,  219012620,  219012622, 
219012624,  219120172-219120174 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
33  Bldgs. 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA 
Landholding  Agency:  Army 
Property  Numbers:  219013706-219013738 
Status:  Unutilized 
Reason:  Secured  Area 
26  Bldgs.  Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Numbers;  219230005-219230029, 
219310017 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Kansas 
37  Bldgs. 

Kansas  Army  Ammunition  Plant 

Production  Area 

Parsons  Co:  Labette  KS  67357- 

Landholding  Agency:  Army 

Property  Numbers:  219011909-219011945 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
fl.  of  flammable  or  explosive  material) 

219  Bldgs. 

Sunflower  Army  Anununition  Plant 
35425  W.  103rd  Street 
DeSoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Numbers:  219040039,  219040045, 
219040048-219040051,  219040053, 
219040055,  219040063-219040067, 
219040072-219040080,  219040086- 
219040099,  219040102,  219040111- 
219040112,  219040118-219040119, 


219040121-219040124, 219040126, 
219040128-219040133,  219040136- 
219040137,  219040139-219040140, 
219040143,  219040149-219040154, 
219040156,  219040160-219040165, 
219040168-219040170,  219040180, 
219040182-219040185,  219040190- 
219040191,  219040202,  219040205- 
219040207,  219040208,  219040210- 
219040221,  219040234-219040239, 
219040241-219040254,  219040255- 
219040257,  219040260,  219040262- 
219040267,  219040270-219040279, 
219040282-219040319,  219040321- 
219040323,  219040325-219040327, 
219040329-219040335,  219040349, 
219040353,  219140569-219140577, 
219140580-219140591,  219140594, 
219140599-219140601, 219140606- 
219140612 
Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material;  Floodway;  Secured 
Area 
21  Bldgs. 

Sunflower  Army  Ammunition  Plant 
35425  W.  103rd  Street 
DeSoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Numbers:  219040007-219040008, 
219040010-219040012,  219040014- 
219040027,  219040036-219040031 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Floodway 
Bldg.  9002 

Sunflower  Army  Ammunition  Plant 
35525  W.  103rd  Street 
DeSoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number.  219110073 
Status;  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
5  Bldgs. 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Prop)erty  Number.  219240032,  219240078- 
219240080,  219310207 
Status:  Unutilized 
Reason:  Extensive  deterioration 
11  Latrines 

Sunflower  Army  Ammunition  Plant 
35425  West  103rd 
Desoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number.  219140573-219140579, 
219140593,  219140595-219140598, 
219140602-219140605 
Status;  Unutilized 
Reason:  Detached  Latrine 
219  Bldgs.,  Sunflower  Army  Ammunition 
Plant 

DeSoto  Co:  Johnson  KS  66018 
Landholding  Agency:  Army 
Property  Number:  219240333-219240437 
Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material;  Extensive 
deterioration 


Kentucky 
Bldg.  126 

Lexington-Blue  Grass  Army  Depot 
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Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  northeast  of  Lexington, 
Kentucky. 

Landholding  Agency:  Army 
Property  Number.  219011661 
Status:  Unutilized 

Reason:  Secured  Area;  Sewage  treatment 
facility 
Bldg.  12 

Lexington-Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  Northeast  of  Lexington 
Kentucky. 

Landholding  Agency:  Army 
Property  Numlwr  219011663 
Status:  Unutilized 

Reason:  Industrial  waste  treatment  plant. 

23  Bldgs.,  Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219320112-219320134 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.,  T05650.  T06136,  T06382.  T06486 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number.  219210132-219210135 
Status:  Unutilized 
Reason:  Seoired  Area 
Comment:  Extensive  deterioration 
17  Bldgs.,  Fort  Campbell 
Ft.  Campbell  Co:  CMstian  KY  42223 
Landholding  Agency:  Army 
Property  Number:  219240450-219240456, 
219320135-219320143,  219320259 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  06862,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223 
Landholding  Agency:  Army 
Property  Number  219240782 
Status:  Unutilized 
Reason:  Detached  latrine 
Louisiana 
26  Bldgs. 

Louisiana  Army  Ammunition  Plant 
Doylin  Co:  Webster  LA  71023- 
Landholding  Agency:  Army 
Property  Number:  219011668-219011670, 
219011700,  219011714-219011716, 
219011735-219011737,  219012112, 
219013571-219013572,  219013863- 
.  219013869,  219110124,  219110127, 
219110131,  219110135-219110136, 
219120290 
Status:  Unutilized 

Reason:  Secured  Area:  (Most  are  within  2000 
ft.  of  flanunable  or  explosive  material) 

Staff  Residences 

Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number:  219120284-219120286 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  A-102 

Louisiana  Army  Ammunition  Plant 
Doylin  Co:  Webster  LA  71023- 
Landholding  Agency:  Army 
Property  NumW:  219230087 
Status:  Unutilized 
Reason:  Extensive  deterioration 
14  Bldgs. 


Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number.  219240137-219240150 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  T-2924.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number:  219240323 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Maryland 

56  Bldgs. 

Aberdeen  Proving  Ground 
Aberdeen  Qty  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  219011406-219011417, 
219012608,  219012610,  219012612, 
219012614,  219012616-219012617, 
219012619,  219012623,  219012625- 
219012629,  219012631,  219012633- 
219012635,  219012637-21912642, 
219012645-219012651,  219012655- 
219012664, 219013773,  219014711- 
219014712,  219030316,  219110140, 
219240329 
Status:  Unutilized 

Reason:  Most  are  in  a  secured  area.  (Some  are 
within  2000  ft.  of  flammable  or  explosive 
material)  (Some  are  in  a  floodway) 

P501 

Installation  #24235 
Ballast  House 

La  Plata  Co:  Charles  MD  20646- 
Location:  At  the  end  of  the  access  road 
Landholding  Agency:  Army 
Property  Numlwr  219011643 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
1  Bldg. 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Prop)erty  Number:  219014789 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10401 

Aberdeen  Proving  Ground 
Aberdeen  Area 

Harford  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  219110138 
Status:  Unutilized 
Reason:  Seward  treatment  plant 
Bldg.  10402 

Aberdeen  Proving  Ground 
Aberdeen  Area 

Aberdeen  City  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  219110139 
Status:  Unutilized 
Reason:  Sewage  pumping  station 
Bldg.  142-146,  USARC  Gaithersburg 
8510  Snoufters  School  Road 
Gaithersburg  Co:  Montgomery  MD  20879- 
1624 

Landholding  Agency*:  Army 

Property  Number:  219120009-219120013 

Status:  Unutilized 

Reason:  Secured  Area 

45  Bldgs.  Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 


Landholding  Agency:  Army 
Property  Number  219130059,  219140458, 
219140460-219140461,  219140465- 
219140467,  219140472,  219140484, 
219140493,  219140510,  219210123, 
219220126-219220127,  219220142, 
219220146-219220148,  219220153, 
219220161,  219220171-219220173, 
219220190-219220193,  219220195- 
219220197,  219240121, 219310021- 
219310033,  219320144 
Status:  Unutilized 

Reason:  Extensive  deterioration  * 

Bldgs.  129, 144  Fort  Ritchie 

Ft.  fetchie  Co:  Washington  MD  21719-5010 

Landholding  Agency:  Army 

Property  Number  219310058-219310059 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  4900,  Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219230089 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Massachusetts 

Material  Technology  Lab 

405  Arsenal  Street 

Watertown  CO:  Middlesex  MA  02132- 
Landholding  Agency:  Army 
Property  Number  219120161 
Status:  Underutilized 
Reason:  within  2000  ft.  of  flammable  or 
explosive  material  Floodway  Secured  Area 
Bldgs.  T-102,  T-110,  T-111,  Hudson  Family 
Hsg 

Natick  RD&E  Center 
Bruen  Road 

Hudson  Co:  Middlesex  MA  01749 
Landholding  Agency r  Army 
Property  Number:  219220105-219220107 
Status:  Unutilized 
Reason:  Extensive  deterioration 
3462,  Camp  Edwards 
Massachusette  Military  Reservation 
Bourne  Co:  Barnstable  MA  024620-5003 
Landholding  Agency:  Army 
Property  Number:  219230095 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 

Bldgs.  3596, 1209-1211  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  Barnstable  MA  02462-5003 
Landholding  Agency:  Army 
Property  Number  219230096,  219310018- 
219310020 
Status:  Unutilized 
Reason:  Secured  Area 
Michigan 
Bldgs.  602, 604 
US  Army  Garrison  Selfridge 
Mt.  Clemens  Co:  Macomb  MI  48043- 
Landholding  Agency:  Army 
Property  Number:  219012355-219012356 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Floodway,  Secured  Area 
Detroit  Arsenal  Tank  Plant 
28251  Van  Dyke  Avenue 
Warren  Co:  Macomb  Ml  48090- 
Landholding  Agency:  Army 
Property  Number:  219014605 
Status:  Underutilized 
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Reason:  Secured  Area 
Bldgs.  5755-5756 
Newport  Weekend  Training  Site 
Carleton  Co:  Monroe  MI  48166 
Landholding  Agency:  Army 
Property  Number.  219310060-219310061 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioriation 
25  Bldgs. 

Fort  Custer  Training  Center 
2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 
Landholding  Agency:  Army 
Property  Number  219014947-219014963, 
219140447-219140454 
Status;  Unutilized 
Reason:  Secured  Area 
Minnesota 
Bldgs.  113,  575,  598 
Twin  Cities  Army  Anununltion  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number  219120165-219120167 
Status;  Unutilized 
Reason;  Seciued  Area 
12  Bld^. 

Twin  Cities  Army  Ammimition  Plant 
Old  Highway  8 

New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number  219210014-219210015, 
219220227-219220235,  219240328 
Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material 
14  Bldgs. 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112 
Landholding  Agency:  Army 
Property  Numlmr  219310055-219310056, 
219320145-219320156 
Status:  Underutilized 
Reason:  Secured  Area 

Mississippi 

Bldgs.  8301,  8303-8305,  9158 
Mississippi  Army  Ammunition  Plant 
Stennis  Space  Center  Co:  Hancock  MS 
39529-7000 

Landholding  Agency:  Army 

Property  Number  219040438-219040442 

Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
Missouri 

Lake  City  Army  Ammo.  Plant  59,  59A,  59C, 
59B 

Independence  Co:  Jackson  MO  64050- 

Landholding  Agency:  Army 

Property  Number  219013666-219013669 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  #1,  2,  3 

St  Louis  Army  Ammunition  Plant 
46(K)  Goodfellow  Blvd. 

St.  Louis  Co:  St.  Louis  MO  63120-1798 
Landholding  Agency:  Army' 

Property  Number  219120067-219120069 
Status:  Unutilized 
Reason;  Secured  Area 
2  Bldgs. 

Fort  Lranard  Wood 

Ft  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 


Landholding  Agency:  Army 
Property  Number  219140422-219140423 
Status:  Unutilized 

Reason;  Within  2000  ft  of  flammable  or 
explosive  material 

Nebraska 
13  Bldgs. 

Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68802- 
Location;  4  miles  west  (Potash  Road) 
Landholding  Agency:  Army 
Property  Number  219013849-219013861 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldgs.  lL-19, 1CH19, 1P019,  AOOOl,  A0004 
Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Number:  219230092-219230094, 
219310238-219310239 
Status:  Unutilized 
Reason:  Extenstive  deterioration 
Bldg.  A0002 

Corhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Number  219310240 
Status:  Unutilized 
Reason:  Standby  Generator  Bldg. 

Nevada 
7  Bldgs. 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co;  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Number:  219011953,  219011955, 
219012061-219012062,  219012106, 
219013614,  219230090 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  396 

Hawthorne  Army  Ammunition  Plant 
Bachelor  Enlisted  Qtrs  W/Dining  Facilities 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  East  side  of  Decatur  Street — North 
of  Maine  Avenue 
Landholding  Agency:  Army 
Property  Numlwr:  219011997 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area 
51  Bldgs. 

Hawthorne  Army  Ammunition  Plan 
Hawthorne  Co:  Mineral  NV  89415- 
Landholding  Agency:  Army 
Property  Numbers:  219012009,  219012013, 
219012021,  219012044,  219013615- 
219013651,  219013653-219013656, 
219013658-219013661,  219013663, 
219013665 
Status:  Undemtilized 

Reason:  Secured  Area  (Some  within  airport 
mn  way  ciear  zone;  many  within  2000  ft 
of  flammable  or  explosive  material) 

62  Concrete  Explo.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co;  Mineral  NV  89415- 
Location:  North  Mag.  Area 
Landholding  Agency:  Army 
Property  Number:  219120150 
Status:  Unutilized 
Reason:  Secured  Area 
259  Ckincrete  Explo.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 


Hawthorne  Co:  Mineral  NV  89415- 
Location:  South  It  Central  Mag.  Areas 
Landholding  Agency;  Army 
Property  Number  219120151 
Status:  Unutilized 
Reason;  Secured  Area 
Facility  No.  00169 
Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415 
Landholding  Agency:  Army 
Property  Number  219240276 
Status:  Unutilized 
Reason:  Extensive  deterioration 
New  Jersey 
183  Bldgs. 

Armament  Res.  Dev.  ft  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Location:  Route  15  north 
Landholding  Agency:  Army 
Property  Number  219010440-219010474, 
219010476,  219010478,  219010639- 
219010667, 219010669-219010721, 
219012423-219012424,  219012426- 
219012428,  219012436-219012431, 
219012433-219012472,  219012474- 
219012475, 219013787, 219014306- 
219014307,  219014311,  219014313- 
219014321,  219030269,  219140617 
Status:  Excess 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material;  Secured  Area 
18  Bldgs. 

Armament  Reserve  Dev.  and  Engineering 
Center 

Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number:  219012756-219012760, 
219012763-219012767,  219230118- 
219230125 
Status:  Excess 
Reason:  Secured  Area 
12  Bldgs. 

Fort  Monmouth 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  Army 
Property  Number:  219012829-219012833, 
219012837,  219012841-219012842, 
219013786,  219210102,  219230177, 
219320157 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  13-14, 15A,  41, 100, 110-111 
Military  Ocean  Terminal 
Bayonne  Co;  Hudson  NJ  07002- 
Location;  Foot  of  32nd  Street  and  Route  169. 
Landholding  Agency:  Army 
Property  Number:  219013890-219013896 
Status:  Unutilized 
Reason;  Floodway;  Secured  Area 
Bldgs.  820C,  3598 

Armament  Research,  Dev  ft  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219240315-219240316 
Status:  Unutilized 
Reason;  Secured  Area;  Extensive 
deterioration 
New  York 
Bldgs.  10,  20, 40 
Watervliet  Arsenal 

Watervliet  Co:  Albany  NY  12189-4050 
Landholding  Agency:  Army 
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Property  Number:  219012514,  219012518, 
219012519 
Status:  Underutilized 
Reason;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
Bldg.  25 

Watervliet  Arsenal 

Watervliet  Co:  Albany  NY  12189-4050 
Landholding  AgeiKiy:  Army 
Property  Numben  219012521 
Status:  Underutilized 
Reason;  Within  2000  ft.  of  flammable  at 
explosive  material:  Secured  Area 
Comment:  contamination 
Bldg.  110 
Fort  Totten 
110  Duane  Road 
Bayside  Co;  Queens  NY  11359- 
Landholding  Agency;  Army 
Property  Number:  219012589 
Status:  Unutilized 
Reason:  Other 
Comment:  contamination 
Bldgs.  202,  204,  Fort  Totten 
Bayside  Co:  Queens  NY  11357- 
Landholding  Agency:  Army 
Property  Number.  219210130-219210131 
Status:  Unutilized 
Reason;  Other 

Comment  Extensive  deterioration 
Bldg.  110,  Seneca  Army  Depot 
Romulus  Co:  Seneca  NT  14541-5001 
Landholding  Agency:  Army 
Property  Number  219240439 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  143,  2084,  2105,  2110 
Seneca  Army  E)epot 
Romulus  Co:  Seneca  NY  14541-5001 
Landholding  Agency:  Army 
Property  NiunlMr  219240440-219240443 
Status;  Unutilized 
Reason:  Secured  Area;  Extensive 
deterioration 
North  Carolina 
12  Bldgs.  Fort  Bragg 
Ft  Br^  Co:  Cumberland  NC  28307 
Landholding  Agency;  Army 
Property  Number  219230097, 219230099, 
219310054,  219320158-219320166 
Status;  Unutilized 
Reason;  Extensive  deterioration 
Ohio 
63  Bldgs. 

Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Array 
Property  Number  219012476-219012507, 
219012509-219012513, 219012515, 
219012517-219012518,  219012520, 
219012522-219012523,  219012525- 
219012528,  219012530-219012532, 
219012534-219012535,  219012537, 
219013670-219013677,  219013781, 
219210148 
Status:  Unutilized 
Reason;  Secured  Area 

Bldgs.  T-404,  T-78,  T-79,  T-97,  T-80,  309, 
317 

Defense  Construction  Supply  Center 
Columbus  Co:  Franklin  OH  43216-5000 
Landholding  Agency:  Army 
Property  NtunlMr  219240331,  219310034- 
219310039 


Status:  Unutilized 

Reason:  Secured  Area;  (Some  are  extensively 
deteriorated.) 

Oklahoma 
547  Bldgs. 

McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501-5000 
Landholding  Agency:  Army 
Property  Number  219011674,  219011680, 
219011684,  219011687, 219012113, 
219013792,  219013981-219013991, 
219013994,  219014081-219014102, 
219014104, 219014107-219014137, 
219014141-219014159,  219014162, 
219014165-219014216,  219014218- 
219014274,  219014336-219014559, 
219030007-219030127, 219040004 
Status:  Underutilized 

Reason;  Secured  Area;  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 
P-3042,  Fort  Sill 
3042  Austin  Road 

Lawton  Co:  Comanche  OK  73503-6100 
Landholding  Agency:  Army 
Property  Numb^.  219130060 
Status:  Unutilized 
Reason;  Structurally  unsound 
19  Bldgs. 

Fort  Sill 

Lawtcm  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Numlwr  219140524,  219140525, 
219140527-219140529,  219140535, 
219140545,  219140548,  219140550- 
219140555,  219320167-219320169 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  T-3711,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Numbi^.  219240082 
Status:  Unutilized 
Reason;  Detached  latrine 
Bldgs.  26, 55-56, 463,  97,  563 
McAlester  Army  Anununition  Plant 
McAlester  Co:  Pittsburg  OK  74501 
Landholding  Agency:  Army 
Property  Number  219310050-219310053, 
219320170-219320171 
Status:  Unutilized 
Reason:  Secured  Area 
Oregon 
11  Bldgs. 

Tooele  Army  Depot 
Umatilla  Depot  Activity 
Hermiston  Co:  Monow/Umatilla  OR  97836- 
Landholding  Agency:  Army 
Property  Number:  219012174-219012176, 
219012178-219012179,  219012190- 
,  219012191, 219012197-219012198, 
219012217,  219012229 
Status:  Underutilized 
Reason:  Secured  Area 
24  Bldgs. 

Tooele  Army  Depot 
Umatilla  Depot  Activity 
Hermiston  Co:  Morrow/Umatilla  OR  97838- 
Landholding  Agency:  Army 
Property  Number.  219012177, 219012185- 
219012186,  219012189,  219012195- 
219012196,  219012199-219012205, 
219012207-219012208,  219012225, 
219012279,  219014304-219014305, 


219014782,  219030362-219030363, 
219120032,  219320201 
Status:  Unutilized 
Reason;  Secured  Area 

Pennsylvania 

Defense  Personnel  Support  Ctr. 

2800  South  20th  Street 
Philadelphia  Co:  Philadelphia  PA  19101- 
8419 

Landholding  Agency:  Army 
Property  Numlwr:  219011664 
Status:  Underutilized 

Reason:  Other  environmental;  Secured  Area 
Comment:  Friable  asbestos 
Hays  Army  Ammunition  Plant 
300  Miffln  Road 

Pittsburgh  Co:  Allegheny  PA  15207- 
Landholding  Agency:  Aimy 
Property  Number  219011666 
Status:  Excess 
Reason;  Secured  Area 
58  Bldgs. 

Fort  Indiantown  GAP 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number.  219140267-219140324 

Status:  Unutilized 

Reason;  Other 

Comment:  Extensive  deterioration 
Bldg.  82001,  Reading  USARC 
Reading  Co:  Berks  PA  19604-1528 
Landholding  Agency:  Army 
Property  Number  219320173 
Status:  Unutilized 
Reason:  Extensive  deterioration 

South  Carolina 
5  Bldgs.  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207 
Landholding  Agency:  Army 
Property  Number:  219310062-219310066 
Status:  Unutilized 
Reason:  Detached  latrines 
31  Bldgs.  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207 
Landholding  Agency:  Army 
Property  Numbi^  219310067-219310089, 
219320174-219320181 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Tennessee 
Bldg.  100 

Volunteer  Army  Ammo.  Plant 
Chattanooga  Co:  Hamilton  TN  37422- 
Landholding  Agency:  Army 
Property  Number  219010475 
Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

23  Bldgs. 

Volunteer  Army  Ammo.  Plant 
Chattanooga  Co:  Hamilton  TN  37422- 
Landholding  Agency:  Army 
Property  Niunber  219010477,  219010479- 
219010500 
Status:  Underutilized 

Reason:  Secured  Area.  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material). 

23  Bldgs. 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landtolding  Agency:  Army 
Property  Number  219012304-219012309, 
219012312,  219012314,  219012316- 
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219012317,  219012319,  219012325, 
219012328,  219012330,  219012332. 
219012334-219012335,  219012337. 
219013789-219013790.  219030266, 
219140613 
Status;  Unutilized 

Reason:  Seemed  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material). 

30  Bldgs. 

Volunteer  Army  Ammunition  Plant 
Chattanooga  Co;  Hamiltoa  TN  37422 
Landholding  Agency:  Army 
Property  Number  219240127-219240136 
Status;  Unutilized 
Reason;  Secured  Area. 

Bldgs.  1-156,  J-52,  K-8.  T-1,  T-2.  T-10.  T- 
104 

Milan  Army  Ammunition  Plant 
Milan  Co:  Gibson  TN  38358 
Landholding  Agency:  Army 
Property  Number  219240447-219240449. 

219320182-21932018&^ 

Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  2^-183A 

Milan  Army  Ammunition  Plant 
.Milan  Co:  Gibson  TN  38358 
Landholding  Agency:  Army 
Property  Numlwr:  219240783 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 
Texas 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76079- 
Landholding  Agency:  Army 
Property  Numbm:  219011665 
Status:  Unutilized 
Reason;  Other 

Comment:  easement  to  city  of  Saginaw  for 
sewer  pipeline  ending  5/15/2023. 

18  Bldgs. 

Lone  Star  Army  Anununition  Plant 
Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 
Landholding  Agency:  Army 
Property  Number  219012524,  219012529. 
219012533,  219012536,  219012S39- 
219012540,  219012542,  219012S44- 
219012545,  219030337-219030345 
Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
Bldgs.  0021A,  0027A 
Loi^om  Army  Ammunition  Plant 
Kamack  Co:  Harrison  TX  75661- 
Location:  State  highway  43  north 
Landholding  Agency:  Army 
Property  Number.  219012546,  219012548 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  9042 

Possum  Kingdom  Rec  Area 
Star  Route,  Box  200 
Grayford  Co:  Palo  Pinto  TX  76045- 
Landholding  Agency:  Army 
Property  Number;  219040397 
Status:  Unutilized 
Reason:  Detached  latrine 
Bldg.  9046 

Possum  Kingdom  Rec  Area 
Star  Route,  Box  200 
Gra3dord  Co:  Palo  Pinto  TX  76045- 
Landholding  Agency:  Army 


Property  Number  219040399 
Status:  Unutilized 
Reason;  Sewage  treatment  plant 
Bldg.  9047 

Possum  Kingdom  Rec  Area 
Star  Route,  Box  200 
Grayford  Co:  Palo  Pinto  TX  76045- 
Landholding  Agency:  Army 
Property  Numbm  219040400 
Status:  Unutilized 
Reason:  Chlorine  Building 
12  Bldgs.,  Red  River  Army  Depot 
Texark^  Co:  Bowie  TX  75507-5000 
Landholding  Agency;  Army 
Property  Number  219120064, 219130002, 
219140255,  219230109-219230115, 
219320193-219320194 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  T-5000 
Camp  Bullis 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  NumbBr;  219220100 
Status:  Underutilized 
Reason;  Within  2000  ft.  of  flammable  or 
explosive  material 
Swimming  Pools 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916 

Landholding  Agency:  Army 

Property  Number.  219230108 

Status:  Unutilized 

Reason:  Extensive  deterioration 

5  Bldgs.,  Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544 

Landholding  Agency:  Army 

Property  Numb^  219310166-219310170 

Status:  Unutilized 

Reason;  Detached  latrines 

Bldgs.  4134, 4135,  4137,  Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544 

Landholding  Agency:  Army 

Property  Number:  219310171-219310173 

Status:  Unutilized 

Reason;  Secured  Area 

7  Bldgs.,  Fort  Hood 

Ft.  Hood  Co;  BeU  TX  76544 

Landholding  Agency:  Army 

Property  NumbOT:  219320186-219320192 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Utah 
23  Bldgs. 

Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency.  Army 
Property  Number  219012115,  219012138, 
219012140,  219012150,  219012153. 
219012159,  219012162,  219012165- 
219012166,  219012172,  219012752, 
219030366,  2190120283,  219240263, 
219310040-219310049 
Status:  Unutilized 
Reason;  Secured  Area 
17  Bldgs. 

Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074—5008 
Landholding  Agency:  Army 
Property  Number.  219012143-219012144. 
219012148-219012149.  219012152, 
219012155,  219012156,  219012158, 
219012163,  219012171,  219012742,  . 


219012751,  219014938,  2190120281, 
219240265-219240267 
Status:  Unutilized 
Reason:  Secured  Area 
12  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  84022- 
Landholding  Agency:  Army 
Property  Number  219013996-219013999, 
219130008,  219130011-219130013 
219130015-2190130018 
Status:  Underutilized 
Reason:  Secured  Area 
8  Bldgs. 

Dugway  Proving  Ground 
Du^ay  Co:  Toole  UT  84022- 
Landholding  Agency:  Army 
Property  Number  219014693,  219130009- 
21930010, 219130014, 219220204- 
219220207 
Stahis:  Unutilized 
Reason:  Secured  Area 
Bldg.  104 

Tooele  Army  Depot,  North  Area 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Numb^  219120014 
Status:  Unutilized 
Reason;  Extensive  deterioration 
17  Bldgs. 

Tooele  Army  Depot,  South  Area 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency  Army 
Property  Number  219120015-219120027, 
219240264,  219240268,  219320195- 
219320196 
Status:  Unutilized 
Reason;  Extensive  deterioration 

Virginia 
164  Bldgs. 

Radford  Army  Ammunition  Plant 
Radford  Co:  Montgomery  VA  24141- 
Location:  State  Hi^way  114 
Landholding  Agency:  Army 
Property  Number  219010833,  219010836, 
219010839,  219010842,  219010844, 
219010847-219010890,  219010892- 
219010912,  219011521-219011577, 
219011581-219011563, 219011585, 
219011588, 219011591,  219013559- 
219013570, 219110142-219110143, 
219120071,  219140618-219140633 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material;  Secured  Area 
13  Bldgs. 

Radford  Army  Ammunition  Plant 
Radford  Co:  Montgomery  VA  24141- 
Location;  State  Highway  114 
Landholding  Agency  Army 
Property  Number  219010834-219010835, 
219010837-219010638,  219010846- 
219010841, 219010843,  219010645- 
219010846,  219010891,  219011578- 
219011580 
Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
Comment:  Latrine,  detached  structrire 
30  Bldgs. 

U.S.  Army  Combined  Arms  Support 
Command 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
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Property  Number  219120035-219120037. 
219130006.  219230106. 219240083- 
219240118 
Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
a  secured  area.) 

Dldg.  T-221 
Vint  Hill  Farms  Station 
Warrenton  Co:  Fauquier  VA  22186- 
Landholding  Agency:  Army 
Property  Number  219210142 
Status:  Unutilized 
Reason:  Extensive  deterioration 
13  Bldgs. 

Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  Army 
Property  Number  219220210-219220218, 
219230100-219230103 
Status:  Unutilized 
Reason:  Secured  Area 
S  Bldgs. 

U.S.  Army  Combined  Arms  Support 
Command 

Fort  Lee  Co:  Prince  George  VA  23801 
Landholding  Agency:  Army 
Property  Number  219220312,  219220314, 
219220316-219220318 
Status:  Underutilized 
Reason:  Extensive  deterioration 
44  Bldgs.,  Fort  A.P.  Hill 
Bowling  Co:  Caroline  VA  22427 
Landholding  Agency:  Army 
Property  Numlwr  219240288-219240314 
Status:  Underutilized 
Reason:  Detached  latrines 
Bldg.  B7103-01,  Motor  House 
Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  Army 
Property  Number  219240324 
Status:  Unutilized 

Reason:  Secured  Area;  Within  2000  ft.  of 
flammable  or  explosive  material;  Extensive 
deterioration 
Bldg.  191,  Fort  Eustis 
Newport  News  VA  23604 
Lan<&olding  Agency:  Army 
Property  Number  219310090 
Status:  Underutilized 
Reason:  Extensive  deterioration 
32  Bldgs.,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824 
Landholding  Agency:  Amy 
Property  Number  219310133-219310159, 
219310161-219310165 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3311,  Fort  Eustis 
Newport  News  Co:  None  VA  23604 
Landholding  Agency:  Army 
Property  Numlwr  219320197 
Status:  Unutilized 
Reason:  gas  chamber 

Washington 
Bldg.  209 

YaUma  Firing  Center 
Yakima  Co:  Yakima  WA  98901-5000 
Location:  Exit  26  off  1-82  on  Yakima  Firing 
Center  Road 

Landholding  Agency:  Army 
Property  Numlrar  219040363 
Stahu:  Excess 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Seemed  Area 
27  Bldgs.,  Fort  Lewis 
Ft  Lewis  Co:  Pierce  WA  98433-5000 
Landholding  Agency:  Army 
Property  Number  219310108-219310132, 
219320198-219320199 
Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated.) 

Bldg.  785,  Vancouver  Barracks 
Vancouver  Co:  Clark  WA  98661-3896 
Landholding  Agency:  Army 
Property  Number  219240325 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  T209,  Fort  Lawton  Cemetary 
Seattle  Co:  King  WA  98199 
Landholding  Agency:  Army 
Property  Numtwr  219240326 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Wisconsin 
6  Bldgs. 

Badger  Army  Ammunition  Plant 
BaracKX)  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219011094,  219011209- 
219011212,  219011217 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Other  environmental; 
Seoired  Area 
Comment:  friable  asbestos 
154  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  Wl  53913- 
Landholding  Agency:  Army 
Property  Number  219011104,  219011106, 
219011108-219011113, 219011115- 
219011117,  219011119-219011120, 
219011122-219011139,  219011141- 
219011142,  219011144,  219011148- 
219011208, 219011213-219011216, 
219011218-219011234,  219011236, 
219011238,  219011240,  219011242, 
219011244,  219011247,  219011249, 
219011251,  219011254,  219011256, 
219011259,  219011263,  219011265, 
219011268,  219011270, 219011275, 
219011277,  219011280, 219011282, 
219011284,  219011286,  219011290, 
219011293,  219011295, 219011297, 
219011300,  219011302,  219011304- 
219011311,  219011317, 219011319, 
219011320-219011321,  219011323 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Other  environmental; 
Secured  Area 
Comment:  friable  asbestos 
Bldg.  P-10111 
Fort  McCoy 

Army  Hospital  Complex 
Sparta  Co:  Monroe  WI  54656-5000 
limdholding  Agency:  Army 
Property  Niunber  219013443 
Status:  Unutilized 

Reason:  Structure  is  boiler  plant  for  hospital. 
4  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI 
Landholding  Agency:  Army 
Property  Number:  219013871-219013873, 
219013875 


Status:  Underutilized 
Reason:  Secured  Area 
3  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number:  219013876-219013878 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  6513-27, 6823-2, 6861-4 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number:  219210097-219210099 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
142  Bldgs.,  Fort  McCoy 
US  Hwy.  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210103-219210113, 
219210115,  219240161-219240162, 
219240164,  219240166-219240262, 
219310208-219310237 
Status:  Unutilized 
Reason:  Extensive  deterioration 
17  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913 

Landholding  Agency:  Army 

Property  Number:  219220295-219220311 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  2126,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656 

Landholding  Agency:  Army 

Property  Number:  2193320200 

Status:  Underutilized 

Reason:  Detached  latrine 

Land  (by  State) 

Alabama 

23  acres  and  2284  acres 
Alabama  Army  Ammunition  Plant 
110  Hwy.  235 

Childersburg  Co:  Talladega  AL  35044- 

Landholding  Agency:  Army 

Property  Number  21921009.S-219210096 

Status:  Excess 

Reason:  Seemred  Area 

Alaska 

Campbell  Creek  Range 
Fort  Richardson 

Anchorage  Co:  Greater  Anchorage  AK  9950? 
Landholding  Agency:  Army 
Property  Number:  219230188 
Status:  Unutilized 
Reason:  Inaccessible 

Illinois 
Group  66A 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number:  219010414 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
Parcel  1 

Joliet  Army  Anununition  Plant 
Joliet  Co:  Will  IL  60436- 
Location:  South  of  the  811  Magazine  Area, 
adjacent  to  the  River  Road. 
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Landholding  Agency:  Anny 
Property  Numfa^:  219012810 
Status:  Excess 

Reason:  Within  2000  ft.  of  Qanunable  or  > 

explosive  material;  Floodway 
Parcel  No.  2,  3 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219013796-219013797 
Status:  Underutilized 
Reason:  Within  2000  ft  of  flamm^le  or 
explosive  material;  Floodway 
Parcel  No.  4,  5, 6 
Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number:  219013798-219013800 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Floodway 
Homewood  USAR  Center 
18760  S.  Halsted  Street 
Homewood  Co:  Cook  IL  60430- 
Landholding  Agency:  Army 
Property  Number  219014067 
Status:  Underutilized 
Reason:  Secured  Area 
38.000  sq.  ft.  ft  4,000  sq.  ft  of  Land 
Rock  Islwd  Arsenal 
South  Shore  Moline  Pool  Miss.  River 
Moline  Co:  Rock  Island  IL  61299-5000 
Landholding  Agency:  Army 
Property  Number  219240317-219240318 
Status:  Unutilized 
Reason:  Floodway 
Indiana 

Newport  Army  Ammunitkm  Plant 
East  of  14th  St  ft  Nwth  of  S.  Blvd. 

Newport  Co:  Vermillion  IN  47966- 
Laiidholding  Agency:  Army 
Property  Number;  219012360 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
Maryland 

Carroll  Island,  Graces  Quarters 
Aberdeen  Proving  Ground 
Edgewood  Area 

Atwdeen  City  Co;  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number:  219012630,  219012632 

Status:  Underutilized 

Reason:  Floodway;  Secured  Area 

Nebraska 

Land 

Comhusker  Army  Ammunition  Plant 
Potash  Road 

Grand  Island  Co:  Hall  NE  68802- 
Location:  4  miles  west  of  Grand  Island 
Landholding  Agency:  Army 
Property  Numtwr  219013785 
Status:  Underutilized 
Reason:  Floodway 
New  Jersey  - 
Land 

Armament  Research  Development  ft  Eng. 
Center 

Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number.  219013768 
Status:  Unutilized 


Reason:  Secured  Area 
New  York 
Watervliet  Arsenal 

Watervliet  Co:  Albany  NY  12189-4050 
Location:  East  of  Main  Arsenal  Reservation 
Landholding  Agency:  Army 
Property  Numb^  219012508 
Status:  Excess 

Reason:  Easement  to  N.Y.  State,  6-lane 
highway  construction. 

Oklahoma 

McAlester  Army  Ammo.  Plant 
McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501- 
Landholding  Agency:  Army 
Property  Numbi^.  219014603 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 
Pennsylvania 
Lickdale  Railhead 
Fort  Indiantown  Gap 
Lickdale  Co:  Lebanon  PA  17036- 
Landholding  Agency:  Army 
Property  Number:  219012359 
Status:  Excuss 
Reason;  Floodway 
Tennessee 
Land 

Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN 
Landholding  Agency:  Army 
Property  Numbi^  219013791 
Status;  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secrired  Area 
Volunteer  Army  Ammo.  Plant , 

Chattanooga  Co:  Hamilton  TN 
Location:  Area  around  VAAP — Outside  fence 
inbufterzone. 

Landholding  Agency:  Army 
Property  Numb^.  219013880 
Status:  Untilized 

Reason:  Withing  2000  ft  of  flammable  or 
explosive  material;  Secured  Area 
Utah 

Land — ^32  Acres 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84084 
Landholding  Agency:  Army 
Property  Number  219240269 
Status;  Unutilized 
Reason:  Secured  Area 

Virginia 

Fort  Belvoir  Military  Reservation — 5.6  Acres 
South  Post  located  West  of  Pohick  Road 
Fort  Belvoir  Co:  Fairfax  VA  22060- 
Location;  Rightside  of  King  Road 
Landholding  Agency:  Army 
Property  Numbii^  219012550 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone; 

Secured  Area 
Comment:  5.6  acres 
Wisconsin 
Land 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  Wl  53913- 
Location:  Vacant  land  within  plant 
boundaries. 

Landholding  Agency:  Army 


Property  Number.  219013783 
Status;  Unitilized 
Reasou:  Secured  Area 

IFR  Doc.  96-14195  Filed  6-17-93;  8:45  am] 
BiuiNO  cooe  4210-a»-ll 


DEPARTMENT  OF  THE  INTERIOR 


Realty  Action;  Modified  Competitive 
Saie  of  Pubiic  Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action,  modified 
competitive  sale  of  public  lands  in 
Crook  County. 

SUMMARY:  The  following  public  surface 
estate  has  been  determine  to  be 
suitable  for  disposal  by  modified 
competitive  sale  under  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976,  (90 
STAT.  2750;  43  U.S.C  1713).  The 
Bureau  of  Land  Management  (BLM)  is 
required  to  receive  fair  market  value  for 
the  land  sold  and  any  bid  for  less  than 
fair  market  value  wiU  be  rejected.  The 
BLM  may  accept  or  reject  any  and  all 
offers,  or  withdraw  any  land  or  interest 
in  the  land  for  sale  if  the  sale  would  not 
be  consistent  with  FLPMA  or  other 
applicable  law. 

Sixth  Principal  Meridian 

T.  54  N.,  R.  64  W., 

Sec.  27,  SWV4SEV4. 

40.00  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Ewing.  Area  Manager,  Bureau  of 
Land  Management,  Newcastle  Resource 
Area.  1101  Washington  Blvd., 
Newcastle,  Wyoming  82701,  307-746- 
4453. 

SUPPLEMENTARY  INFORMATION:  This  sale 
is  consistent  with  Bureau  of  Land 
Management  policies  and  the  Newcastle 
Management  Framework  Plan.  The 
purpose  of  this  sale  is  to  dispose  of  an 
isolated  parcel  of  public  land.  The  fair 
market  values,  planning  document,  and 
environmental  assessment  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management,  Newcastle  Resource  Area, 
Newcastle,  Wyoming. 

The  parcel  will  be  ofiered  by  modified 
competitive  sale  to  the  adjoining 
landowners.  The  adjoining  landowners 
will  be  reouired  to  submit  proof  of 
adjoining  land  ownership  before  a  bid 
can  be  accepted. 

The  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register 


Bureau  of  Land  Management 

[WY-060-02-^210-05:  WYW101874] 
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shall  segregate  the  above  public  lands 
firom  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
Any  subseouent  application  shall  not  be 
accepted,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant  if  the  Notice  segregates  the 
land  fiom  the  use  applied  for  in  the 
application.  The  seg^ative  effect  of 
tUs  Notice  will  ten^nate  upon  issuance 
of  a  conveyance  document,  270  days,  or 
when  a  cancellation  Notice  is 
published,  whichever  occurs  first. 

Sale  Procedures 

1.  All  bidders  must  be  U.S.  citizens. 

18  years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  state,  state 
instrumentality  or  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Wyoming. 

2.  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Newcastle 
Resoiirce  Area  Office  by  11  a.m.,  August 

25. 1993,  at  which  time  the  sealed  bid 
envelopes  will  be  opened  and  the  high 
bid  annoxmced.  The  high  bidder  will  be 
notified  in  writing  within  30  days 
whether  or  not  the  BLM  can  accept  the 
bid.  The  sealed  bid  envelope  must  be 
marked  on  the  front  lower  left-hand 
comer  with  the  words  "Public  Land 
Sale,  (WYW101874),  Sale  held  August 

25. 1993. " 

3.  All  sealed  bids  must  be 
accompanied  by  a  payment  of  not  less 
than  10  percent  of  the  total  bid.  Each 
bid  and  final  payment  mustbe 
accompanied  by  certified  check,  money 
order,  bank  draft,  or  cashier’s  check 
made  payable  to:  Department  of  the 
Interior-BLM. 

4.  Failure  to  pay  the  remainder  of  the 
full  bid  price  witffin  180  days  of  the  sale 
will  disqualify  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  highest  qualified 
bid  will  be  honored  or  the  land  will  be 
reofiered  \mder  competitive  procedures. 
If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amount  are 
received,  supplemental  sealed  bidding 
will  be  used  to  determine  the  high  bid. 
Additional  sealed  bids  will  be 
submitted  to  resolve  all  ties. 

5.  If  the  parcel  fails  to  sell,  it  will  be 
reoffered  for  sale  under  competitive 

■  procedures.  For  reofiered  land,  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  11  a.m.  on  the 
fourth  Wednesday  of  each  month 
beginning  September  22. 1993. 
Reofiered  land  will  remain  available  for 
sale  until  sold  or  until  the  sale  action  is 


canceled  or  terminated.  Reappraisals  of 
the  parcel  will  be  made  periodically  to 
reflect  the  current  fair  market  value.  If 
the  fair  market  value  of  the  parcel 
changes,  the  land  will  remain  open  for 
competitive  bidding  according  to  the 
proc^ures  and  conditions  of  this 
notice. 

Patent  Terms  and  Conditions 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights.  Specific  patent 
reservations  include: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30. 1890  (43  U.S.C.  945). 

2.  All  minerals  will  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  bo 
incorporated  into  the  patent  document, 
is  available  for  review  at  the  BLM 
Newcastle  Resource  Area  Office. 

3.  Any  conveyance  will  be  subject  to 
the  grazing  use  of  Neimans’  77  Ranches, 
Inc.  The  rights  of  Neimans’  77  Ranches, 
Inc.  to  graze  domestic  livestock  on  the 
real  estate  according  to  the  conditions 
and  terms  of  grazing  authorization  No. 
GR49-8406  shall  cease  two  years  firom 
their  receipt  of  notification  which  was 
April  8, 1993.  The  successful  bidder  is 
entitled  to  receive  annual  grazing  fees 
from  Neimans’  77  Ranches.  Inc.  in  an 
amount  not  to  exceed  that  which  would 
be  authorized  imder  the  Federal  grazing 
fee  published  in  the  Federal  Register. 

For  a  period  of  45  days  from  ffie  date 
of  this  notice  published  in  the  Federal 
Register,  interested  parties  may  subject 
comments  to  the  BLM,  District  Manager, 
Casper  District  Office.  1701  East  "E” 
Street,  Casper,  Wyoming  82601.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  final. 

Dated:  Jime  9, 1993. 

Karl  S.  Osvald, 

Acting  District  Manager. 

IFR  Doc.  93-14357  Filed  6-17-93;  8:45  ami 
BtUMO  cooe  4310-2a-M 


[OR-942-00-4730-02:  GP3-260] 

Rling  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  16  S.,  R.  1  W.,  accepted  May  7, 1993 
(Sheets  1  ft  2) 

T.  24  S.,  R.  2  W.,  accepted  May  17, 1993 
T.  35  S.,  R.  3  W.,  accepted  April  29, 1993 
T.  32  S..  R.  7  W..  accepted  April  28. 1993 
T.  29  S.,  R.  9  W.,  accepted  April  29, 1993 
T.  28  S.,  R.  10  W.,  accepted  May  3, 1993 

Washington 

T.  8  N.,  R.  13  E.,  accepted  May  24. 1993 
T.  23  N.,  R.  19  E..  accepted  April  29, 1993 
T.  28  N.,  R.  15  W.,  accepted  April  28, 1993 
(Sheets  1  ft  2) 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management.  1300  NE.  44th 
Avenue.  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1300  NE. 
44th  Avenue.  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  June  8, 1993. 

Champ  C  Vaughan, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  93-14355  Filed  6-17-93;  8:45  am) 
BILUNO  cooe  4aiO-3»-M 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  &e 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau’s  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0055), 
Washington,  E)C  20503,  telephone  202- 
395-7340. 

Title:  Rights  of  Entry,  30  CFR  Part  877. 
OMB  Number.  1029^055. 

Abstract:  This  regulation  establishes 
procedures  for  nonconsensual  entry 
upon  private  lands  by  a  regulatory 
authority  for  the  purpose  of 
reclamation  activities  or  exploratory 
studies  when  the  landowner’s  consent 
is  refused  or  the  landowner  is  not 
available. 

Bureau  Form  Number.  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Regulatory 
Authorities. 

Estimated  Completion  Time:  ’A  hour. 
Annual  Responses:  130. 

Annual  Burden  Hours:  65. 

Bureau  Clearance  Officer.  John  A. 
Trelease,  (202)  343-1475. 

Dated:  April  14, 1993. 

Andrew  F.  DeVito, 

Acting  Chief,  Division  of  Technical  Services. 
[FR  Doc.  93-14406  Filed  6-17-93;  8:45  am] 
BIUINQ  CODE  4310-06-M 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  ffie 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 


the  Bureau  Clearance  Officer;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0091),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Requirements  for  Surface  Coed 
Mining  and  Reclamation  Operations 
on  Indian  Lands — 30  CFR  part  750 
OMB  Approval  Number:  1029-0091 
Abstract:  Operators  who  propose  to 
conduct  surface  coal  mining  and 
reclamation  operations  on  ffidian 
lands  must  comply  with  the 
permitting  and  approval  requirements 
of  Part  750  which  supplements  the 
regulatory  program  by  specifying 
additional  requirements  imique  to 
Indian  lands  and  outside  the  scope  of 
the  regulatory  program. 

Bureau  form  number:  None. 

Frequency:  On  occasion 
Description  of  respondents:  Surface  coal 
mining  companies 

Estimated  Completion  Time:  22  hours 
Annual  Responses: 

Annual  Bui^en  Hours:  72 
Bureau  Clearance  Officer:  John  A. 
Trelease.  202-343-1475. 

Dated:  May  13, 1993. 

Gene  E.  Krueger, 

Chief  Division  of  Abandoned  Mine  Land 
Reclamation. 

IFR  Doc.  93-14405  Filed  6-17-93;  8:45  ami 
eaUNQ  CODE  4310-06-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-27,267  et  al.) 

Chevron  U.S.A.  Production  Co.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  applicable  to  all  workers  of 
Chevron  U.S.A.  Production  Company  on 
July  19, 1992.  The  Notice  was  published 
in  the  Federal  Register  on  August  4, 
1992  (57  FR  34308). 

The  Department  is  amending  the 
subject  certification  to  reflect  name 
changes  resulting  from  a  consolidation 
by  the  company. 

The  amended  notice  applicable  to 
TA-W-27,267;  TA-W-27.308:  TA-W- 
27,310;  TA-W-27,311;  TA-W-27.312; 
TA-W-27,313;  TA-W-27,316;  TA-W- 
27,317;  and  TA-W-27,318  is  hereby 
issued  as  follows: 

All  workers  of  Chevron  U.S.A.  Production 
Company  operating  at  various  Business  Units 
and  locations  in  the  following  cited  States 


who  became  totally  or  partially  separated 
from  employment  on  or  after  the  respective 
impact  date  listed  below  are  eligible  to  apply 
6>r  adjustment  assistance  imder  Section  223 
of  the  Trade  Act  of  1974. 

Impact  Date  of  May  5, 1991 
TA-W-27.267  Mid-Continent  Business 
Unit— South  Permian  Profit  Center, 
Midland,  Texas 

TA-W-27,267A  Mid-Continent  Business 
Unit— North  Permian  Profit  Center, 
Midland,  Texas 

TA-W-27,267B  Mid-Continent  Business 
Unit— South  Permian  Profit  Center,  West 
Texas  South  of  Midland,  Texas 
TA-W-27,267C  Mid-Continent  Business 
Unit— North  Permian  Profit  Center,  West 
Texas  North  of  Midland,  Texas 
TA-W-27,267D  Mid-Continent  Business 
Units— North  Permian  Profit  Center. 

New  Mexico 

Impact  Date  of  May  19, 1991 
TA-W-27,308  Western  Business  Unit, 
Bakersfield,  California 
TA-W-27,308A  And  operating  at  other 
locations  in  California 
TA-W-27,310  Mid-Continent  Business 
Unit— Central  Profit  Center  Houston, 
Texas 

TA-W-27,310A  And  operating  at  other 
locations  in  Texas 

TA-W-27,310B  Operating  in  Oklahoma 
TA-W-27,310C  Operating  in  North  Dakota 
TA-W-27,310D  Operating  in  Mississippi 
TA-W-27,310E  Operating  in  Alabama 
TA-W-27,310F  Operating  in  Kansas 
TA-W-27,310G  Operating  in  Arkansas 
TA-W-27,310H  Operating  in  Louisiana 
TA-W-27,311  Gulf  of  Mexico  Business 
Unit,  New  Orleans,  LA 
TA-W-27,311A  And  operating  at  other 
locations  in  Louisiana 
TA-W-27,311B  Operating  in  Texas 
TA-W-27,312  Mid-Continent  Business 
Unit,  Englewood  Colorado 
TA-W-27,312A  Mid-Continent  Business 
Unit— Rangely  Profit  Center  Colorado, 
(except  En^ewood,  Colorado) 
TA-W-27,312B  Utah 
TA-W-27,312C  Evanston  Profit  Center, 
Wyoming 

TA-W-27,312D  North  Dakota 
TA-W-27,312E  Evanston  Profit  Center, 
Colorado  (exc.  Englewood,  Colo) 
TA-W-27,313  Natural  Gas  Business  Unit, 
Houston,  Texas 

TA-W-27,313A  Operating  at  other 
locations  in  Texas 

TA-W-27,313B  Operating  in  Louisiana 
TA-W-27,313C  Operating  in  California 
TA-W-27,316  Land  Business  Unit, 
Houston,  Texas 

TA-W-27,316A  And  operating  at  other 
locations  in  Texas 

TA-W-27,316B  Operating  in  Colorado 
TA-W-27,316C  Operating  in  California 
TA-W-27,316D  Operating  in  Louisiana  * 
TA-W-27,316E  Operating  in  Alaska 
TA-W-27,317  Exploration  Business  Unit, 
Houston,  Texas 

TA-W-27,317A  And  operating  at  other 
locations  in  Texas 

TA-W-27,317B  Operating  in  California 
TA-W-27,317C  O^rating  in  Colorado 
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TA-W-27,317D  Operating  in  Louisiana 
TA-W-27.31 7E  Operating  in  Alaska 
TA-W-27.318  Finance  Division.  Concord. 
CalifcHnia 

TA-W-27.31 8 A  And  operating  at  other 
locations  in  California 

Signed  in  Washington.  D.C.  this  8th  day  of 
June.  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  93-14414  Filed  6-17-93;  8:45  amj 

IIUMO  COOC  4S10-M-II 


Investigations  Regarding  Certifications 
of  Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration, 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdi\ision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 


request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistemce,  at  the  address  show  below, 
not  later  than  June  28, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  28, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Tiding 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  Ist  day  of 
June.  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  A  djustmait 
AssistarKe 


APPENDIX 


Petitioner  (union^vorkers/firm) 

Location 

Date  re¬ 
ceived 

Date  of 
petition 

Petition 

No. 

Artides  produced 

Eddy  Potash  (USWA)  ....  .  .. 

Cflrishad.  NM . 

06/01/93 

05/14/93 

28.712 

28.713 

28.714 

Potash. 

Rohr,  Inc.  (UAW)  ....L.  _ 

Hagerstnwn,  MR  . 

06/01/93 

05/18/93 

/Urcraft  parts. 

/Mrcraft  components. 

Advanced  Fabrications  (workers) _ 

Lansing,  Ml _ 

06/01/93 

05/19/93 

New  York  Air  Brake  Corp.  (lAMAW)  .. 

Watertown,  NY . 

06/01/93 

05/17/93 

28,715 

Rail  braking  systems. 

RahcnA'evtrnn,  Inc.  (workers)  , , . 

i  Danvers,  KM  .................... 

06/01/93 

05/14/93 

28.716 

28.717 

Jet  engine  pa^. 

Forming  fabrics  for  paper  milte. 

Oberdotfor  High  Tex.  Inc.  (workers) ... 

Sstedpoint,  ID . . . 

06/01/93 

05/17/93 

Cyprus  Sierrita  Corp.  (workers)  ..... _ 

Green  Valley,  AZ . . 

06/01/93 

05/13/93 

28,718 

Copper  and  nx)lybdenum. 

Celebrations,  Irrc.  (workers) ...  ..... 

RiOn*.  NY  . 

06/01/93 

05/03/93 

28.719 

28.720 

Leather  and  vin/  cosmetic  cases. 
Capacitors. 

Capadlor  &  Power  Protection 

Fort  Edward,  NY . 

06/01/93 

05/20/93 

(UERMVy). 

Boeing  Cornmerdai  Airplane  Group 

Seattle,  WA . 

06A)1/93 

05/28/93 

28,721 

Airplanes. 

(workers). 

Anchor  Woven  Label  Co.  (ACTWU) ... 

Alcoa,  TN . . . 

06/01/93 

05/21/93 

28,722 

Woven  labels. 

Allied  Signal  Aerospace  (workers) _ 

Eatontown,  NJ  . . . 

06/01/93 

05/20/93 

28,723 

Power  gerterators. 

Cherry-BurreH,  Ptocees  Equip.  (CBIU) 

UWe  Falls,  NY  . . 

06/01/93 

05/19/93 

28,724 

Stainless  steel  tanks  and  vessels. 

Schmitt  Forge,  Inc.  (workers) _ 

Portland,  OR _ _ _ _ 

06/01/93 

05/19/93 

28,725 

Tumbuckies,  chain  and  aiKhor 
shackles. 

Rogue  River  National  Forest  (NFFE)  . 

Medford,  OR  . . . 

06A)1/93 

04/29/93 

28,726 

StarKting  timber. 

Ohio  Edison/Penn  Power  (workers)  ... 

Lorain,  OH  . . . 

06/01/93 

05/21/93 

28,727 

Electrical  power. 

Dayton  WaHher  Corp.  (Co) _ 

Munde,  IN . . 

06/01/93 

05/17/93 

28,728 

Truck  fifth  wheels. 

Mountain  Fir  Chip  Co.  (workers)  ........ 

(The)  Dallas,  OR . . 

06/01/93 

05/12/93 

28.729 

28.730 

28.731 

28.732 

Wood  chips. 

Ladies’,  Mer)s'.and  childrens’  jackets. 
Aircraft  landing  gears. 

/Vrcraft  landing  gears. 

DaLong  RportswAAr  (Cn)  . 

Hiumnny,  MF  . 

06/01/93 

05/18/93 

Clevelmd  Pneumatic  Co.  (Co) ........... 

CiAVAland,  OH  . 

06/01/93 

05/21/93 

Cieveland  Plattng  Co.  (Co)  ..J..  _ 

Cleveland,  OH - 

06/01/93 

05/21/93 

(FR  Doc.  93-14413  Filed  6-17-93;  8:45  ami 
BHOJNO  COOC  4S10-M 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Aaaisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 


of  local  wage  conditions  and  data  made 
available  fiom  other  soiurces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  whidi  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordwce  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 


as  amended  (46  Stat  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  ad^tional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accOTdance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
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to  laborers  and  medianics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  provi^ng  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
publish^  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,’*  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  pvurpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  2()0  Constitution 
Avenue  NW.,  room  S-3014, 

Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions  ‘‘ 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  I 
Florida 


FL930055  (June  18. 1993) 

Modification  to  General  Wage 
Determination  Decisions 
The  number  of  decisions  listed  in  the 
Ck>vemment  Printing  Office  document 
entitled  “(^neral  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Alabama 

AL930015  (Feb.  19. 1993) 

AL930032  (Peb.  19, 1993) 

Massachusetts 
MA930010  (Feb.  19. 1993) 

New  Jersey 

NJ930002 (Peb.  19, 1993) 

NJ930003  (Feb.  19, 1993) 

Pennsylvania 
PA930001  (Feb.  19, 1993) 

PA930002  (Peb.  19, 1993) 

PA930008  (Feb.  19, 1993) 

PA930022  (Feb.  19, 1993) 

Volume  U 
Iowa 

1A930007 (Feb.  19, 1993) 

Illinois 

IL930001  (Feb.  19, 1993) 

IL930015 (Peb.  19, 1993) 

Michigan 

M1930001  (Feb.  19, 1993) 

Missouri 

M0930001  (Feb.  19, 1993) 

M0930003  (Feb.  19. 1993) 

M0930010  (Peb.  19, 1993) 

Nebraska 

NE930015  (Feb.  19, 1993) 

NE930016  (Peb.  19, 1993) 

NE930ei7  (Feb.  19, 1993) 

NE930018  (Feb.  19, 1993) 

NE930024  (Peb.  19, 1993) 

NE930040  (Feb.  19, 1993) 

NE930055  (Feb.  19, 1993) 

NE930056  (Feb.  19, 1993) 

Volume  III 
Arizona 

AZ930002  (Feb.  19, 1993) 

Washington 

WA930001  (Feb.  19. 1993) 

WA930002  (Feb.  19. 1993) 

WA93000S  (Feb.  19, 1993) 

WA930006  (Feb.  19. 1993) 

WA930008  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

Cieneral  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
fotmd  in  the  Government  Printing  Office 
(GPO)  dociunent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
(k)vemment  Depository  Libraries  across 


the  country.  Subscriptions  may  be 
purchased  firom:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
Slue  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  ordered  for 
any  or  all  of  me  three  separate  volumes, 
arranged  by  State.  Subs(^ptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  11th  day  of 
June  1993. 

AlanL.  Moss, 

Director,  Division  of  Wage  Determinations. 
IFR  Doc.  93-14178  Filed  6-17-03;  8:45  am) 
BauNO  cooe  asie-ar-n 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NOTICE  9^-666] 

NASA  Wage  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  58  FR  21321,  Notice 
Number  93-030,  April  20, 1993. 
PREVIOUSLY  ANNOUNCED  DATES  AND 
ADDRESSES  OF  MEETING:  June  30, 1993, 
1:30  p.m.  to  3:30  p.m.  The  National 
Aeronautics  and  Space  Administration, 
room  3G38,  Two  Independence  Square, 
300  E.  Street.  SW.,  Washington,  DC 
20546-0001. 

CHANGES  IN  THE  MEETING:  Dates  changed 
to  July  15, 1993, 10  a.m.  to  12  Noon. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Green  Glasco,  Ckxle  FPP, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
(202/358-1218). 

Dated:  June  11. 1993. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  93-14445  Filed  6-17-93;  8:45  am) 
BtujNO  cooe  7sio-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  national  science  foundation 

(NSF). 
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ACTION:  Add  a  system  of  records. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  proposes  to  add  a 
record  system  to  its  inventory  of 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  action  will  be  elective 
without  further  notice  on  July  18. 1993 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  NSF 
Privacy  Act  Officer,  Division  of 
Contracts,  Policy,  and  Oversight, 

National  Science  Foundation,  1800  G 
Street,  NW,  Washington,  DC  20550. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  G.  Fleming,  Privacy  Act  Officer, 
at  (202)  357-7335, 

SUPLEMENTARY  INFORMATION:  Pursuant  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amend^,  notice  is  given  that  the 
NSF  proposes  to  establish  a  system  of 
records  identified  as  NSF-57,  entitled: 
Delinquent  Debtors  File. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  new  record  system. 

The  new  system  report,  as  required  by 
5  U.S.C  552a(r)  of  the  Privacy  Act  was 
submitted  on  June  7, 1993,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Government  Affairs  of  the 
Senate,  and  the  Office  of  Management 
and  Budget  (0MB),  pursuant  to 
paragraph  4b  of  Appendix  I  to  0MB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
December  12, 1985  (50  FR  52738, 
December  24, 1985). 

Dated:  Jupe  IS,  1993. 

Herman  G.  Fleming, 

Reports  Qearance  and  Privacy  Act  Officer, 
National  Science  Foundation. 

NSF-67 

SYSTEM  NAME: 

Delinquent  Debtors  File. 

SYSTEM  LOCATK)N: 

Division  of  Financial  Management, 
National  Science  Foxindation,  1800  G 
Street,  NW.,  Washington,  DC  20550. 

CATEGORIES  OF  mOMOUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  former  employees, 
panelists,  recipients  of  fellowship 
stipends  and  others  indebted  and  owing 
money  to  the  National  Science 
Fotmdation  (NSF). 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  varies  depending  on 
individual  debtor.  Normally,  the  name. 
Social  Security  Number,  address, 
amount  of  debt  or  delinquent  amount, 
basis  of  the  debt,  date  debt  arose,  office 
referring  debt,  agency  collection  efforts, 
credit  reports,  debt  collection  letters, 
correspondence  to  or  from  the  debtor 
relating  to  the  debt  and  correspondence 
with  employing  agencies  of  debtors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of 
1966,  Pub.  L.  89-508;  Debt  Collection 
Act  of  1982,  Pub.  L.  97-365;  and  E.O. 
9397. 

PURPOSE(S): 

Information  is  used  for  the  purpose  of 
collecting  monies  owed  NSF  arising  out 
of  any  administrative  or  program 
activities  or  service  administered  by 
NSF.  The  file  represents  the  basis  for  the 
debt  and  amount  of  debt  and  actions 
taken  by  NSF  to  collect  the  monies 
owed  under  the  debt.  The  credit  report 
or  finemcial  statement  provides  an 
understanding  of  the  individual’s 
financial  condition  with  respect  to 
requests  for  deferment  of  payment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TW  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)(3)  of  the  Privacy  Act,  these 
records  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  agency  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows,  provided  that  no  routine  use 
listed  shall  be  construed  to  limit  or 
waive  any  other  routine  use  specified 
herein: 

1.  To  the  U.S.  General  Accoimting 
Office  (GAO),  Department  of  Justice, 
United  States  Attorney,  or  other  Federal 
agencies  for  further  collection  action  on 
any  delinquent  account  when 
circumstances  warrant. 

2.  To  a  commercial  credit  reporting 
agency  for  the  purpose  of  either  adding 
to  a  c^it  history  file  or  obtaining  a 
credit  history  file  for  use  in  the 
administration  of  debt  collection. 

3.  To  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
indebtedness  owed  to  NSF. 

4.  Debtor’s  name.  Social  Security 
Number,  the  amount  of  debt  owed,  and 
the  history  of  the  debt  may  be  disclosed 
to  any  Federal  agency  where  the 
individual  debtor  is  employed  or 
receiving  some  form  of  remuneration  for 
the  purpose  of  enabling  that  agency  to 
collect  debts  on  NSF’s  behalf  by 
administrative  or  salary  offset 


procedures  imder  the  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365). 

5.  To  any  other  Federal  agency 
including,  but  not  limited  to,  the 
Internal  Revenue  Service  (IRS)  pursuant 
to  31  U.S.C.  3720A,  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  of  a  delinquent  debt  owed  to 
NSF  by  the  debtor. 

6.  To  the  Internal  Revenue  Service  by 
computer  matching  to  obtain  the 
mailing  address  of  a  taxpayer  for  the 
purpose  of  locating  such  taxpayer  to 
collect  or  to  compromise  a  Federal 
claim  by  NSF  against  the  taxpayer 
pursuant  to  26  U.S.C.  6103(m)(2)  and  in 
accordance  with  31  U.S.C.  3711,  3217 
and  3718. 

Note:  Redisclosure  of  a  mailing  address 
from  the  IRS  may  be  made  only  for  the 
purpose  of  debt  collection,  including  to  a 
debt  collection  agency  in  order  to  facilitate 
the  collection  or  compromise  of  a  Federal 
claim  under  the  Debt  Collection  Act  of  1982, 
except  that  a  mailing  address  to  a  consumer 
reporting  agency  is  for  the  limited  purpose  of 
obtaining  a  conunercial  credit  report  on  the 
particular  taxpayer.  Any  such  address 
information  obtained  from  the  IRS  will  not  be 
used  or  shared  for  any  other  NSF  purpose  or 
disclosed  to  another  Federal,  state,  or  local 
agency  which  seeks  to  locate  the  same 
individual  for  its  own  debt  collection 
purpose. 

7.  Data  base  information  consisting  of 
debtor’s  name.  Social  Security  Number, 
and  amount  owed  may  be  disclosed  to 
the  Defense  Manpower  Data  Center 
(DMDC),  Department  of  Defense,  the 
U.S.  Postal  Service  or  to  any  other 
Federal,  state,  or  local  agency  for  the 
purpose  of  conducting  an  authorized 
computer  matching  program  in 
compliance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  so  as 
to  identify  and  locate  delinquent 
debtors  in  order  to  start  a  recoupment 
process  on  an  individual  basis  of  any 
debt  owed  NSF  by  the  debtor  arising  out 
of  any  administrative  or  program 
activities  or  services  administered  by 
NSF. 

8.  Disclosure  of  personal  and  financial 
information  from  this  record  system  on 
current,  retired  or  former  employees  of 
NSF  may  be  made  to  any  creditor 
Federal  agency  seeking  assistance  for 
the  piurpose  of  that  agency 
implementing  administrative  or  salary 
offset  procedures  in  the  collection  of 
unpaid  financial  ohligations  owed  the 
United  States  government  fi'om  an 
individual.  An  exception  to  this  routine 
use  is  an  individual’s  mailing  address 
obtained  from  the  IRS  pursuant  to  26 
U.S.C.  6103(m)(2). 
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DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
''52a(b)(12)  may  be  made  from  this 
record  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  disclosure  is 
limited  to  information  necessary  to 
establish  the  identity  of  the  individual, 
including  name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  &e  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSiNG  Of  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  automated  and  may  also 
be  maintained  in  file  folders. 

RETRIEVABMJTY: 

Records  are  retrieved  by  the  name  or 
Social  Security  Number. 

SAFEGUARDS: 

These  records  are  available  only  to 
those  persons  whose  official  duties 
require  such  access.  Records  are  kept  in 
limited  access  areas  during  duty  hours 
and  in  locked  cabinets  at  all  other  times. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  when  ten 
years  old  except  documents  needed  for 
an  ongoing  investigation  in  which  case 
the  record  will  be  retained  until  no 
longer  needed  in  the  investigation. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Director,  Division  of  Financial 
Management,  National  Science 
Foundation,  1800  G  Street,  NW, 
Washington,  DC  20550. 

NormcATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Division  of  Financial  Management, 
National  Science  Foundation,  1800  G 
Street,  NW,  Washington,  DC  20550. 

Individual  should  furnish  full  name. 
Social  Secvirity  Number,  current  address 
and  telephone  munber. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director.  Division  of 
Financial  Management,  National 
Science  Foimdation,  1800  G  Street,  NW, 
W^hington,  DC  20550. 


Individual  should  furnish  full  name. 
Social  Security  Number,  current  address 
and  telephone  number. 

CONTESTINO  RECORD  PROCEDURES: 

The  National  Science  Fovindation’s 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  NSF  Manual  No.  1;  45  CFR 
part  613;  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
obtained  from  the  individual, 
institution,  award  records,  collections 
agencies,  and  other  appropriate 
agencies,  i.e.,  DMDC,  IRS,  GAO,  USPS. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  93-14447  Filed  6-17-93;  8:45  am) 
BILUNO  CODE  TSSS-OI-M 

NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
^ide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRG  staff 
for  implementing  specific  parts  of  the 
Commission’s  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  oy  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  1.160,  “monitoring 
the  Effectiveness  of  Maintenance  at 
Nuclear  Power  Plants,”  provides 
guidance  on  meeting  the  Commission’s 
rules  on  maintenance  and  on 
monitoring  the  effectiveness  of 
maintenance  in  nuclear  power  plants. 
The  maintenance  rule,  10  CFR  50.65, 
“Requirements  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,”  becomes  effective  on 
July  10. 1996. 

The  Regulatory  Analysis  and  the 
Backfit  Analysis  prepa^  for  Regulatory 
Guide  1.160  are  available  for  inspection 
or  copying  in  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Copies  of  all  regulatory  ^des  are 
also  available  in  the  NRC  Public 
Document  Room.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 


contacting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
W'ashington,  DC  20013-7082,  telephone 
(202)  512-2249  or  (202)512-2171. 

Issued  guides  may  also  be  pvurchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 

Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Eric  S.  Beckjord, 

Director  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  93-14401  Filed  6-17-93;  8:45  am] 
MUJNO  CODE  T«M-«1-M 


Bingham  Engineering 

[Docket  No.  40-9014] 

Final  Rndlng  of  No  Significant  Impact 
and  Notice  of  Intent  to  laaue  Source 
and  Byproduct  Matarial  Ucenae  SUA- 
1556  to  Bingham  Engineering,  Sait 
Laka  County,  Utah,  to  Authorize 
Extraction  and  Teating  of  Mill  Tailinga 
Solution 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION;  Notice  of  Final  Finding  of  No 
Significant  Impact  and  Intent  to  Issue  a 
Source  and  Byproduct  Material  License. 

1.  Proposed  Action 

The  proposed  administrative  action  is 
to  issue  a  source  and  byproduct  material 
license  which  will  authorize  Bingham 
Engineering  to  extract  leachate  solution 
from  mile  tailings.  A  portion  of  the 
leachate  solution  will  be  used  to  test  the 
hydraulic  properties  of  clay  material 
that  would  serve  as  a  clay  liner  for  a 
proposed  disposal  cell,  ^uent  from 
this  test,  as  well  additional  unused 
leachate  solution,  will  be  transferred  to 
an  EPA-certified  laboratory  for  further 
analyses. 
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2.  Reasons  for  Final  Finding  of  No 
Sign^cant  Impact 

Ringhttiti  Engineering  has  been 
contracted  by  Envirocare  of  Utah  to  test 
that  the  clay  liner  for  a  proposed  mill 
tailings  disposal  cell  will  adequately 
protect  against  leakage  of  taiUngs 
seepage.  Upon  review  of  the  license 
appliasticm  dated  May  12. 1993,  the 
Commission  has  determined  that  no 
significant  impacts  will  result  firom  the 
proposed  activity,  and  that  an 
Environm«ital  Assessment  is  not 
warranted. 

The  following  statements  support  the . 
final  Finding  of  No  Significant  Impact 
and  summarize  the  project  evaluation 
based  on  the  license  application. 

A.  The  licmisee  will  receive  a  small 
quantity  (25  kg)  of  byproduct  material  in 
sealed  containers.  Throughout  the 
testing  procedures,  the  only  exposure  of 
byproduct  material  to  the  atmosphere 
will  be  during  the  initial  transfer  of 
material  from  the  transportation 
containers  to  laboratory  containers. 

B.  The  licensee  has  committed  to  a 
Radiation  Safety  Program  in 
conformance  with  Title  10  of  the  Code 
of  Federal  Regulations,  part  20. 

C.  All  waste,  including  processed 
materials  and  clothing,  will  be  returned 
to  the  soujrce  of  the  byproduct  material. 

In  accordance  with  10  CFR  51.33(e), 
the  Director,  Uranium  Recovery  Field 
Office,  made  the  determination  to  issue 
a  final  finding  of  no  significant  impact 
in  the  Federal  Register.  Concurrent  with 
this  finding,  the  staff  will  issue  Source 
and  Byproduct  Material  License  SUA- 
1556  which  authorizes  Bingham 
Engineering  to  receive  and  handle  25  kg 
of  byproduct  material.  The  licensee  is 
required  to  return  any  contaminated 
materials  and  waste  developed  from 
tests  which  employed  the  tested 
byproduct  material  back  to  the 
byproduct  meiterial  source.  . 

This  finding,  together  with  documents 
setting  forth  the  bases  for  the  finding, 
are  available  for  public  in^>ection  and 
copying  at  the  Commission’s  Public 
Domimmit  Room  at  2120  L  Street,  NW., 
Washington.  DC. 

Dated  at  Denver,  Colorado,  this  9th  day  of 
June  1993. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office, 
Region  IV. 

(FR  Doc  93-14400  Filed  6-17-93;  8:45  am] 
BUUNG  COOC  7S90-01-M 


[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-77  and  DPR-79,  issued  to  the 
Tennessee  Valley  Authority,  licensee  for 
the  Sequoyah  Nuclear  Plemt  Units  1  end 
2.  The  plants  are  located  at  die 
licensee’s  site  in  Hamilton  County, 
Tennessee.  The  exemption  was 
requested  by  the  licensee  by  letter  dated 
June  5, 1993. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  action  requests  an 
exemption  from  certain  requirements  of 
10  Cro  50.60,  “Acceptance  criteria  for 
fracture  prevention  measures  for  light- 
water  nuclear  power  reactors  for  normal 
operation,’’  to  allow  application  of  an 
alternate  methodology  to  determine  the 
low  temperature  overpressure 
protection  (LTOP)  setpoint  for  the 
Sequoyah  Nuclear  Plant  Units  1  and  2. 
The  proposed  alternate  methodology  is 
consistent  with  guidelines  developed  by 
the  American  Society  of  Mechanical 
Engineer  (ASME)  working  Group  on 
Operating  Plant  Criteria  (WGOPC)  to 
define  pressure  limits  during  LTOT 
events  that  avoid  certain  unnecessary 
operational  restrictions,  provide 
adequate  margins  against  failure  of  the 
reactor  pressure  vessel,  and  reduce  the 
potential  for  unnecessary  activation  of 
pressure-relieving  devices  used  for 
LTOP.  These  guidelines  have  been 
incorporated  into  Code  Case  N-514, 
“Low  Temperature  Overpressure 
Protection,’’  which  has  been  approved 
by  the  ASME  Code  Committee.  NRC 
endorsement  of  the  WGOPC 
methodology,  and  publication  of  the 
Code  Case,  are  expected  in  the  near 
future. 

The  philosophy  used  to  develop  Code 
Case  N-514  guidelines  is  to  ensure  that 
the  LTOP  limits  are  still  below  the 
pressure/temperature  (P/T)  limits  for 
normal  operation,  but  allow  the 
pressure  that  may  occur  with  activation 
of  pressure-relieving  devices  to  exceed 
the  P/T  limits,  provided  acceptable 
margins  are  maintained  during  these 
events.  This  philosophy  protects  the 
pressure  vessel  from  L'TOP  events,  and 
still  maintain  the  Technical 
Specification  P/T  limits  applicable  for 

normal  heatup  and  cooldown  in  _ 

accordance  with  Appendix  G  to  10  CFR 


part  50  and  sections  IB  and  ^  of  the 
ASME  Code. 

The  Need  for  the  Proposed  Action 

10  CFR  50.60  states  that  all  light- 
water  nuclear  power  reactors  must  meet 
the  fracture  toughness  and  material 
surveillance  program  requirements  lor 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  part  50.  Appendix  G  to  10  CFR  50 
defines  P/T  limits  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences  and 
system  hydrostatic  tests,  to  which  the 
pressure  boundary  may  be  subjected 
over  its  service  lifetime.  10  CFR  50.e0(b) 
specifies  that  alternatives  to  the 
described  requirements  in  Appendices 
G  and  H  to  10  CFR  part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  transients  that  would 
produce  pressure  excursions  exceeding 
the  Appendix  G  P/T  limits  while  the 
reactor  is  operating  at  low  temperatures, 
the  licensee  installed  an  LTOP  system. 
The  LTOP  system  includes  pressure 
relieving  devices  in  the  form  of  Power 
Operated  Relief  Valves  (PORVs)  that  are 
set  at  a  pressure  low  enough  that  if  a 
transient  occurred  while  the  coolant 
temperature  is  below  the  LTOP  enabling 
temperature,  they  would  prevent  the 
pressure  in  the  reactor  vessel  from 
exceeding  the  Appendix  G  P/T  limits. 

To  prevent  these  valves  from  lifting  as 
a  result  of  normal  operating  pressure 
surges  (e.g.,  reactor  coolant  pump 
starting,  and  shifting  op>erating  charging 
pumps)  with  the  reactor  coolant  system 
in  a  water  solid  condition,  the  op)erating 
pressure  must  be  maintained  below  the 
PORV  setpoint.  The  P/T  limits  and 
operability  requirements  for  the  LTOP 
system  are  incorporated  into  Technical 
Specification  3.4.12. 

The  licensee  has  determined  that  the 
generic  methodology  used  by 
Westinghouse  Electric  Corptoration  to 
calculate  the  LTOP  setpoint  for 
Sequoyah  is  deficient  since  it  did  not 
account  for  the  differential  pressure 
across  the  reactor  core  during  reactor 
coolant  pump  operation.  The  resultant 
errors  consist  of:  (a)  Static  head 
differences  between  the  reactor  coolant 
system  (RCS)  wide  range  pressure 
transmitter  sensing  point  and  the 
referenced  point  of  the  App)endix  G 
curves,  (b)  Flow  velocity  induced 
pressure  drops  throughout  the  RCS,  and 
(c)  nozzle  differential  pressure  drop.  As 
a  result,  the  analytically  determined 
maximum  pressure  limits  for  LTOP 
events  for  a  certain  design  basis 
condition  exceeded  the  pressure  limits 
of  the  10  CFR  part  50  Appendix  G 
curves.  Therefore,  the  licensee  purposed 
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that  in  determining  the  PORV  setpoint 
for  LTOP  events  for  Sequoyah,  the 
allowable  pressure  be  determined  using 
the  safety  margins  developed  in  an 
alternate  methodology  in  lieu  of  the 
safety  margins  required  by  Appendix  G 
to  10  CFR  part  50.  The  alternate 
methodology  is  consistent  with  ASME 
Code  Case  N-514  that  is  expected  to  be 
approved  and  published  in  the  near 
future.  _ 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  LTOP 
considerations.  By  application  dated 
June  5, 1993,  the  licensee  requested  an 
exemption  from  10  CFR  50.60. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee’s  application. 

Appendix  G  of  the  ASME  (^de 
requires  that  the  P/T  limits  be 
calculated:  (a)  Using  a  safety  factor  of  2 
on  the  principal  membrane  (pressure) 
stresses,  (b)  Assuming  a  flaw  at  the 
surface  with  a  depth  of  one  quarter  of 
the  vessel  wall  thickness  and  a  length  of 
six  times  its  depth,  and  (c)  Using  a 
conservative  fracture  toughness  curve 
that  is  based  on  the  lower  bound  of 
static,  dynamic,  and  crack  arrest  fracture 
toughness  tests  on  material  similar  to 
the  Sequoyah  reactor  vessel  material. 

In  determining  the  PORV  setpoint  for 
LTOP  events,  the  licensee  proposed  to 
use  safety  margins  based  on  an  alternate 
methodology  consistent  with  the 
proposed  ASME  Code  Case  N-514 
guidelines.  The  ASME  Code  Case  N-514 
allows  determination  of  the  setpoint  for 
LTOP  events  such  that  the  maximum 
pressure  in  the  vessel  would  not  exceed 
110%  of  the  P/T  limits  of  the  existing 
ASME  Appendix  G.  This  results  in  a 
safety  factor  of  1.8  on  the  principal 
membrane  stresses.  All  other  factors, 
including  assumed  flaw  size  and 
fracture  toughness,  remain  the  same. 
Although  this  methodology  would 
reduce  the  safety  factor  on  the  principal 
membrane  stresses,  use  of  the  proposed 
criteria  will  provide  adequate  margins 
of  safety  to  the  reactor  vessel  during 
LTOP  transients.  In  addition, 
application  of  the  Code  Case  would 
allow  continued  operation  with  the 
present  PORV  setpoints  and  Technical 
Specification  reouirements. 

Accordingly,  me  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environment  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  involves  use  of  mere  realistic 
safety  margins  for  determining  the 


PORV  setpoint  during  LTOP  events.  It 
does  not  afiect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  the  Sequoyeih 
Nuclear  Plant,  dated  February  13, 1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the  state 
of  Tennessee  regarding  the 
environmental  impact  of  the  proposed 
action.  The  state  official  had  no 
comments. 

Finding  Of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  June  5, 1993,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  local  public  document  room 
located  at  the  Chattanooga-Hamilton 
County  Library,  1101  Broad  Street, 
Chattanooga,  Tennessee  37402. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Commission 
Frederick  ).  Hebdon, 

Director,  Project  Directorate  11-4,  Division  of 
Reactor  Projects — UTl,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  93-14399  Filed  6-17-93;  8:45  am) 
BILLING  cooe  tswmh-m 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barriar  Improvamant  Act; 
Property  Availability;  Moon  River, 

Indian  River  County,  FL 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Moon  River, 
located  in  Vero  Beach,  Indian  River 
County,  Florida,  is  affected  by  section 
10  of  ^e  Coastal  Barrier  Improvement 
Act  of  1990,  as  specified  below. 

OATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  September  16, 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Morris 
Bocian,  Resolution  Trust  Corporation,  c/ 
o  BEI/Ritz  Asset  Management, 
Department:  VF,  3000  Hadley  Road, 
South  Plainfield,  NJ  07080,  (908)  412- 
9100;  Fax  (908)  412-9119. 
SUPPLEMENTARY  INFORMATION:  The  Moon 
River  property  is  located  along  State 
Road  A-l-A  in  Vero  Beach,  Indian 
River  County,  Florida.  The  site  is 
situated  within  a  floodplain  and  borders 
the  Indian  River  Intercoastal  Waterway. 
The  Indian  River-Malabar  to  Vero  Beach 
State  Aquatic  Preserve  comprises  the 
adjacent  waters  and  State  lands  known 
as  Wabasso  Island  are  located 
immediately  west  of  the  site.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  ’The  Moon  River  property 
consists  of  approximately  73.74  acres  of 
land,  16  acres  of  which  consist  of 
developed  condominium  units.  The 
remaining  57.74  acres  is  unimproved. 
The  property  is  irregular  in  shape, 
generally  level  with  a  downward  slope 
towards  the  shoreline,  and  located 
within  a  Flood  Hazard  Zone. 

Property  size:  Approximately  73.74 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
September  16, 1993  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 
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3.  “Qualified  organizations’*  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
September  16, 1993  to  Mr.  Morris 
Bocian  ^  the  above  ADDRESSES  and  in 
the  following  form: 

Notice  of  Serious  biterest 
RE:  Moon  River 

Federal  Register  Publication  Date: 

June  18. 1993 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  imder  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591,  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
vdldlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  ^tural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  June  15. 1993. 

Resolution  Trust  Corporation. 

William  J.  Tricarico, 

Assistant  Secretary. 

(FR  Doc.  93-14430  Filed  6-17-93;  8:45  am] 
WLUNO  CODE 


Coastal  Barriar  Improvemant  Act; 
Property  Availability;  Mountain  Lakes 
Estates,  Passaic  County,  NJ 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Mountain  Lakes 
Estates,  located  near  Wanaque,  Passaic 
County,  New  Jersey,  is  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  September  16, 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  fiom  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Michael 
Dunigan,  R^lution  Trust  Corporation, 
do  BEi/Ritz  Asset  Management. 
Department:  Somerset,  3000  Hadley 
Ro^  South  Hainfield,  NJ  07080, 1908) 
412-9100;  Fax  (908)  412-9119. 


SUPPLEMENTARY  INFORMATION:  The 
Moimtain  Lakes  Estates  property  is 
located  in  Midvale  on  the  south  side  of 
Conklintown  Road  and  Linda  Road. 
miles  east  of  Ringwood  and  V*  miles 
west  of  Skyline  Drive.  The  property 
contains  wetlands,  Stephens  L^e,  and 
is  adjacent  to  Ramapo  Lake  Natural  Area 
and  Ramapo  Moimtain  State  Forest.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  Mountain  Lakes  I^ates 
property  is  irregular  in  shape  and 
consists  of  approximately  138.3  acres  of 
undeveloped  land.  The  property 
contains  several  areas  of  wetlands,  a 
small  watercourse,  and  a  large  portion 
of  wetlands  on  the  east  side  of  Stephens 
Lake.  Elevations  on  the  site  range  from 
320  feet  to  550  f^t. 

Property  size:  Approximately  138.3 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  die 
property  must  be  received  on  or  before 
September  16, 1993  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  “Qualified  organizations’*  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
September  16. 1993  to  Mr.  Michael 
Dimigan  at  the  above  ADDRESSES  and  in 
the  following  form: 

Notice  of  Serious  Interest 

RE:  Moimtain  Lakes  Estates 

Federal  Register  Publication  Date; 

June  18, 1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  PubUc 
Law  101-591,  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  {Hopraly  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephohe/Fax). 

Dated:  June  15, 1993. 


Resolution  Trust  Corporation. 

William  f.  Tricarico, 

Assistant  Secretary. 

(FR  Doc.  93-14431  Filed  6-17-93;  BMI5  am] 
BILUNO  CODE  S714-01-M 


Coastal  Barrtar  Improvement  A^; 
Property  AvallabRity;  Tract  17413-4  & 
Parcel  14  of  PM  23910,  Riverside 
County,  CA 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Tract  17413—4  k 
Parcel  14  of  PM  23910,  located  in  Lake 
Elsinore,  Riverside  County,  California, 
is  affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purdiase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  September  16, 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  E.  Ted  Hine, 
Resolution  Trust  Corporation,  California 
Field  Office.  4000  MacArthur  Blvd., 
Third  Floor,  East  Tower,  Newport 
Beach,  CA  92660-2516,  (714)  263-4648; 
Fax  (714) 852-7770. 

SUPPLEMENTARY  INFORMATION:  Tract 
17413-4  &  Parcel  14  of  PM  23910  are 
located  in  L{d:e  Elsinore,  California,  and 
consist  of  two  parcels  separated  by  a 
200  foot.vdde  strip  of  land  owned  by  the 
Elsinore  Valley  Mimicipal  Water 
District.  The  site  has  recreational  value 
and  one  of  the  parcels  is  zoned  for  open 
space.  Canyon  Lake  is  also  adjacent  to 
the  site  and  owned  by  the  Elsinore 
Valley  Municipal  Water  District  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Uw  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  Tract  17413-4  &  Parcel  14  of 
PM  23910  consist  of  approximately 
103.9  total  acres.  The  site  is 
undeveloped  and  bisected  by  a  riparian 
channel  used  for  overflow  water  nom 
Canyon  Lake.  Tract  17413-4  consists  of 
hillside  lots  some  of  which  overlook 
Canyon  Lake  Reservoir.  Parcel  14  of  PM 
23910  consists  of  rock  covered  hills  and 
is  zoned  for  open  space. 

Property  size:  Approximately  103.9 
acres. 

Written  notice  of  serious  interest  in 
the  piuchase  or  other  transfer  of  die 
property  must  be  received  on  or  before 
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September  16. 1993  by  the  Elsinore 
Resolution  Trust  Corporation  at  the 
address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
Government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  “Qualified  organizations”  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
September  16, 1993  to  Mr.  E.  Ted  Hine 
at  the  above  ADDRESSES  and  in  the 
following  form: 

Notice  of  Serious  Interest 

RE:  Tract  17413-4  &  Parcel  14  of  PM 
23910 

Federal  Register  Publication  Date: 
June  18, 1993 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Uw  101-591,  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife,  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resorirce  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated;  June  15, 1993. 

Resolution  Trust  Corporation. 

William  J.  Tricarico, 

Assistant  Secretary, 

|FR  Doc.  93-14432  Filed  6-17-93;  8:45  amj 
BiLUNQ  CODE  aria-oi-ii 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieasa  No.  34-32455;  Flic  Nos.  SR-Amex- 
93-07;  SR-BSE-93-08;  SR-MSE-93-03; 
SR-NASD-93-11;  SR-NYSE-93-13;  SR- 
PSE-93-04;  and  SR-Phlx-93-09)] 

Self-Regulatory  Organizations; 
American  Stock  Exchange;  Boston 
Stock  Exchange;  Midwest  Stock 
Exchange;  National  Association  of 
Securities  Dealers;  New  York  Stock 
Exchange;  Philadelphia  Stock 
Exchange;  Pacific  Stock  Exchange; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  the  Book-Entry 
Settlement  of  Securities  Transactions 

June  11. 1993. 

Piu^uant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),*  the  above  mentioned  self- 
regulatory  organizations  (“SROs”)  filed 
proposed  rule  changes  *  with  the 
Securities  and  Excl^ge  Gimmission 
(“Commission”)  regarding  the  book- 
entry  settlement  of  securities 
transactions.  The  Commission 
published  notice  in  the  Federal  Register 
to  solicit  comments  on  the  proposed 
rule  changes  from  interested  persons.^ 
No  comments  were  received.  This  order 
approves  the  proposals. 

I.  Description 

The  proposed  rule  changes  require 
members,  member  organizations,  or 
affiliated  members  of  SROs  to  use  the 
facilities  of  a  securities  depository  <  for 
the  book-entry  settlement  of  all 
transactions  in  depository-eligible 


*  15  U.S.C  78s(b)(l)  (1988). 

^  Proposed  rule  changes  were  (lied  with  the 
Cxiinmission  by  each  SRO  in  conjunction  with 
substantially  similar  rule  (ilings  by  the  other  SROs 
as  follows:  The  American  Sto^  Exdiange  ("Amex”) 
on  February  7, 1993;  the  Boston  Stock  Exchange 
(“BSE")  on  February  7. 1993;  the  Midwest  Sto^ 
Exdiange  (“MSE*')  on  February  17, 1993;  the 
Nationm  Association  of  Securities  Dealers 
("NASD")  on  March  1, 1993;  the  New  York  Stock 
Exchange  (“NYSE”)  on  March  4, 1993;  the  Pacific 
Stock  Exchange  (*TSE“)  on  March  5, 1993;  and  the 
Philadelphia  Stock  Exchange  ("Phlx’3  on  March  9, 
1993.  The  PSE’s  and  BSE’s  proposed  rule  changes 
as  originally  filed  were  designated  as  filings  of  the 
Boston  Stod  Exchange  Clearing  Corporation  and 
the  Padfic  Clearing  Corporation,  respectively.  On 
March  17, 1993,  and  March  18, 1993,  the  PSE  and 
the  BSE,  respectively,  amended  their  proposed  rule 
changes  to  designate  the  rule  changes  as  filings  of 
the  exchanges.  Letter  to  )ack  Drogin,  Spiedal 
Counsel,  Division  of  Market  Regulation, 
Commission,  fium  Michael  D.  Pierson,  Market 
Regulation,  KE.  dated  March  17. 1993;  and  letter 
to  Jack  Drogin  from  Karen  A.  Aluise,  Attorney,  BSE. 
dated  March  18. 1993. 

*  Securities  Exchange  Act  Release  No.  32039 
(March  23. 1993).  58  FR  18893. 

*  For  purposes  of  this  rule,  the  term  “securities 
depository”  means  a  securitias  depository 
roistered  as  a  dealing  agency  under  section  17A 
of  the  Act 


securities  ”  with  another  financial 
intermediary  (broker,  dealer,  or  bank). 

In  addition,  the  rules  prohibit  members, 
member  organizations,  or  affiliated 
members  of  the  SROs  from  efiecting  a 
delivery-versus-payment  (“DVP”)  or 
receipt-versus-payment  (“RVP”) 
transaction  in  a  depository-eligible 
security  with  an  institutional  customer 
unless  the  transaction  is  settled  by  book- 
entry  using  the  facilities  of  a  securities 
depository.*  The  proposed  rules 
supersede  any  existing  provisions  of  the 
SROs’  rules  that  are  inconsistent  with 
th^roposed  rules. 

Tne  proposed  rules  do  not  apply  to 
transactions  in  securities  that  are  not 
depository-eligible  or  transactions  in 
which  settlement  occurs  outside  the 
U.S.'  The  proposed  rules  also  contain 
exceptions  for  transactions  for  same-day 
settlement  where  the  deliverer  cannot 
by  reasonable  efiorts  deposit  the 
securities  prior  to  a  depository’s  cut-off 
time  for  same-day  crediting  of  deposited 
securities  and  other  special  transactions 
where  the  deliverer  cannot  by 
reasonable  efiorts  deposit  the  securities 
prior  to  a  cut-ofi  date  that  is  established 
by  a  depository.  With  respect  to  the 
exception  for  transactions  for  same-day 
settlement,  the  NASD’s  form  of  the 
proposed  rule  change  omits  the  phrase 
“cannot  by  reasonable  efforts”  and 
allows  the  exception  only  where  the 
deliverer  “is  unable  to”  deposit  the 
securities  prior  to  a  depository’s  cut-off 
time  for  same-day  crediting  of  deposited 
securities  and  for  other  special 
transactions  where  the  deliverer  “is 
unable  to”  deposit  the  securities  prior  to 
a  cut-ofi  date  that  is  established  by  a 
depository.  In  order  to  provide  broker- 
dealers  with  sufficient  time  to 
implement  internal  systems  and 
procedural  changes  for  compliance  with 
the  book-entry  settlement  requirement. 


‘The  term  “depository-eligible  securities”  means 
securities  that  (i)  are  part  of  an  issue  (as  identified 
by  a  single  CUSV  number  (CUSIP  is  the  acronym 
for  the  Committee  on  Uniform  Securitiee 
Identification  Procedures]  of  securities  that  is 
eligible  for  deposit  at  a  securitias  depository  and  (ii) 
with  respect  to  a  particular  transaction,  are  eligiUe 
for  book-entry  transfer  at  the  depository  at  the  time 
of  settlement  of  the  transaction. 

•Currently,  the  SRO  rules  require  book-entry 
settlement  of  all  depository-eligible  securities 
transactions  between  a  member  firm  and  its 
institutional  clients,  the  rules  effectively  create 
an  exception  for  book -entry  settlement  of 
transactions  between  member  firms.  One  of  the 
practical  effects  of  this  proposal  will  be  to  expand 
the  requirement  of  book-entry  settlement  to 
securitias  transactions  among  member  firms.  See 
e.g.,  NYSE  Rule  387,  NASD  Uniform  Practice  Code 
Section  64,  and  MSE  Rules,  Article  XV,  Rule  9. 

^  The  proposed  rules  are  not  intended  to  apply  to 
or  affect  the  manner  in  which  member  firms  settle 
transactions  with  traditional  retail  customers. 
However,  the  rule  will  apply  to  transactions  with 
retail  customers  if  the  t'ansaction  is  designated  as 
one  that  will  settle  on  .  DVP  or  RVP  basis. 
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the  proposed  rule  changes  will  become 
eKe^ve  sixty  days  alter  Commission 
approval. 

IL  Discussion 

The  Commission  believes  that  the 
proposed  rule  changes  are  consistent 
with  section  6(b)(5)  of  the  Act.®  Section 
6(b)(5).  among  other  things,  requires 
that  the  rules  of  a  national  securities 
exchange  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest.  Further,  the  Commission 
believes  the  proposals  promote  the 
purposes  of  section  17A  of  the  Act.®  In 
section  17 A,  Congress  called  for  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  In 
section  17A(e),'°  Congress  directed  the 
Commission  to  use  its  authority  to  end 
the  physical  movement  of  securities 
certificates  in  connection  with  the 
settlement  among  brokers  and  dealers  of 
transactions  in  securities. 

Book-entry  settlement  of  securities 
transactions  has  been  a  goal  since 
Congress  enacted  the  S^urities  Acts 
Amendments  of  1975  ("1975 
Amendments").*^  The  1975 
Amendments  were  enacted  in  response 
to  the  "paperwork  crisis”  in  the  late 
1960s  which  resulted  frum  trading 
volumes  that  rose  faster  than  the 
industry’s  ability  to  process 
transactions.**  AT  that  time,  securities 
processing  was  characterized  by 
inefficient,  duplicative,  and  manual 
broker-to-broker  transaction 
processing.** 

Since  1975,  substantial  progress  has 
been  made  in  reducing  the  flow  of 
physical  certificates  for  settlement  of 
securities  transactions.**  The  market 


•15  U.S.C.  78f(b)(5)  (1988). 

•15  U.S.C.  78q-l  (1988). 

’•15  U.S.C  7Bq-l(e)  (1990). 

”  Public  Law  No.  94-29,  89  Stat.  97  (1975) 
(codified  at  15  U.S.d  77-80h  (1982)).  The  1975 
Amendments  included  the  adoption  of  section  17A. 
15  U.S.C.  78q-l  (1988). 

’•Division  of  Market  Regulation,  Commission, 
Progreu  and  Prospects:  Depository  Immobilization 
of  Securities  and  Use  of  Bo^-Ent^  Systems  (1985). 

’»/d. 

’•  See  Securities  Exchange  Act  Release  Nos. 

20221  (September  23, 1983),  48  FR  45167  (order 
granting  hill  registration  to  nine  clearing  agencies 
("Full  Registration  Order”]);  19698  (April  15, 1983), 
48  FR  17604  (order  implementing  The  Depository 
Trust  Company's  ("DTC”)  Fast  Automated 
Securities  Transfer  program);  30283  Uaouary  23, 
1992),  57  FR  3658  (order  implmnoiting  DTC’s 
Deposit/Withdrawal  at  Custodian  program);  and 
30505  (March  20, 1992),  57  FR  10683  (ordw 
eliminating  DTOs  Certificate  on  Demand  service  for 
most  corpcnate  issues).  The  Commission  also 
recently  approved  a  proposed  rule  diange  that 
requires  most  interdealer  transactions  in 


breaks  of  October  1987  and  1989  again 
brought  the  physical  transfer  of 
certificates  imder  close  scrutiny. 
Recently,  studies  of  the  U.S.  clearance 
and  settlement  system  have 
recommended  automating  securities 
transfers  to  help  reduce  settlement  time 
in  the  U.S.  firom  five  days  to  three 
days.*®  The  proposed  rule  changes  are 
designed  to  facilitate  a  move  to  T-t-3  by 
reducing  the  number  of  transactions  in 
depository-eligible  securities  for  which 
settlement  is  effected  by  the  delivery  of 
physical  securities.*®  llie  Commission 
recently  published  for  comment  a 
proposed  rule  that,  if  adopted,  would 
require  most  securities  transactions  to 
settle  in  three  days.** 

The  proposal  was  developed  through 
the  efforts  of  the  Legal  and  Regulatory 
Subgroup  of  the  U.S.  Working 
Committee,  which  included 
representatives  of  the  Amex,  MSE, 


depository-eligible  municipal  securities  to  be 
settled  by  book-entry  through  the  facilities  of  a 
securities  depository.  Seciuities  Exchange  Act 
Release  No.  31645  (December  23. 1992),  57  FR 
62407. 

’•The  proposal  serves  as  a  key  element  in  the 
implementation  in  the  U.S.  of  the  recommendation 
of  the  Group  of  Thirty  regarding  settlement  on  the 
third  business  day  following  the  trade  date  (“T-f3”). 
See  Group  of  Thi^,  Clearance  and  Settlement 
Systems  in  the  World's  Securities  Markets  (March 
1989).  The  Group  of  Thirty  is  an  independent,  non¬ 
partisan,  non-profit  organization  established  in 
1978.  In  their  March  1989  report,  the  Group  of 
Thirty  made  nine  recommendations  for 
harmonizing  clearance  and  settlement  practices 
worldwide.  A  working  committee,  comprised  of 
representatives  from  brokerage  firms,  banks,  other 
financial  intermediaries,  and  major  industry 
organizations  ("Working  Committee”),  was  formed 
in  the  U.S.  to  study  the  existing  U.S.  clearance  and 
settlement  system  and  to  recommend  reforms 
consistent  with  the  Ckoup  of  Thirty 
recommendations.  The  Working  Committee,  after 
reviewing  the  nine  Group  of  Thirty 
recommendations,  concluded  that  the  U.S. 
substantially  complied  with  all  but  two  of  those 
recommendations — T-t-3  settlement  and  same-day 
funds  settlement.  In  order  to  achieve  T-f3 
settlement,  the  Working  Ck>mmittee  recommended 
requiring  book-entry  settlement  between  financial 
intermediaries  and  between  financial 
intermediaries  and  their  institutional  clients  and 
depository  eligibility  for  all  new  issuances.  See 
WoAing  Committee,  Implementing  the  Group  of 
Thirty  Recommendations  in  the  United  States 
(November  1990).  The  Working  (Committee's 
recommendations  were  supported  strongly  by  the 
report  of  the  Bachmann  Task  Force.  See  Bachmann 
T^  Force  on  Clearance  and  Settlement  Reform  in 
U.S.  Securities  Markets,  Report  Submitted  to  the 
Chairman  of  the  Securities  and  Exchange 
(Commission  (May  1992). 

’•While  the  proposed  rule  changes  will 
significantly  reduce  the  number  of  transactions  in 
depository-eligible  securities  for  which  settlement 
is  effected  by  the  delivery  of  physical  certificates, 
the  proposed  rule  changes  will  not  eliminate  the 
ability  to  obtain  physic^  certificates  after 
settlement  of  the  transaction.  Investors  who  wish  to 
obtain  physical  certificates  after  settlement  of  the 
transaction  may  continue  to  do  so. 

”  Securities  and  Exchange  (Commission  Release 
Nos.  33-6976;  34-31904;  IC-19282  (February  23, 
1993),  58  FR  11806. 


NASD,  NYSE,  Phbc,  DTC.  the  National 
Secvirities  Clearing  Ckirporation,  the 
Municipal  Securities  Rulemaking  Board, 
and  the  Commission’s  Division  of 
Market  Regulation.  'The  Commission 
believes  the  proposed  rule  changes 
represent  a  significant  step  in  removing 
impediments  to  and  perfecting  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  book-entry  settlement 
requirement  reduces  cost,  risk,  and 
delays  associated  with  the  physical 
delivery  of  secairities  certificates.  In 
addition,  settlement  of  transactions  by 
book-entry  eliminates  many  of  the  labor 
intensive  functions  associated  with 
physical  delivery.*® 

The  proposal  reduces  the  potential 
cost  to  investors  resulting  from  lost  or 
misdirected  certificates.*®  Furthermore, 
by  requiring  that  transactions  between 
member  firms  and  transactions  between 
member  firms  and  institutional  clients 
that  settle  on  a  DVP  or  RVP  basis  occur 
in  a  book-entry  environment,  the  rule 
changes  increase  the  efficiency  of  the 
U.S.  clearance  and  settlement  system 
and  reduce  the  potential  for  systemic 
risk.  Finally,  the  proposed  rules  reduce 
exception  processing  and  the  delay 
associated  with  certificate  processing 
and  physical  delivery  against  payment. 
Thus,  the  proposed  rules  are  consistent 
with  the  objectives  of  section  17 A. 

With  respect  to  the  exceptions 
contained  in  sections  (g)(i)  and  (g)(ii)  of 
the  proposed  rules  *°  for  transactions  for 
sameday  settlement,  the  NASD’s  form  of 
the  proposed  rule  will  require  such 
transactions  to  be  settled  by  book-entry 
except  when  “  *  *  *  the  deliverer  is 
unable  to  deposit  the  securities  in  a 
seciirities  depository  prior  to  the  cut-off 
time  established  by  the  depository  for 
same-day  crediting  of  deposited 
securities,”  or  when  “Itjhe  deliverer  is 
unable  to  deposit  the  securities  in  a 
depository  prior  to  a  cut-off  date 
established  by  the  depository  for  that 
issue  of  securities.”  (emphasis  added) 
The  other  SRO  rules  contain  similar 
exceptions  where  the  deliverer  cannot 
by  reasonable  efforts  deposit  the 
secnirities  prior  to  the  cait-off  time 
established  by  the  depository.  By 
excepting  only  those  deliveries  where 
the  deliverer  "is  unable  to"  deposit 
secnirities  in  a  secnirities  depository,  the 


’•For  example,  for  affected  transactions,  it  will 
not  be  necessary  to  determine  whether  certificates 
are  in  the  proper  denominations  and  in  good 
deliverable  form. 

’•  See  Ralph  C  Ferrara  and  Konrad  S.  Alt, 
Immobilization  of  the  Security  (Certificate:  The  U.S. 
Experience,  Securities  Regulation  Law  Journal,  Vol. 
15.  No.  3  (1987). 

*°  Securities  Exchange  Act  Release  No.  32039 
(March  23. 1993),  58  FR  16893  (Exhibit  A). 
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NASD  intends  to  convey  more  clearly 
that  the  exception  is  available  only  In 
vinusual  circumstances.  The 
Commission  believes  the  NASD’s 
version  of  this  exception  is  consistent 
with  the  spirit  of  the  exception  in  the 
other  SRO  book-entry  settlement 
requirements.  In  both  cases,  the 
exception  is  intended  to  address 
corporate  reorganizations  and  other 
extraordinary  activities  where  a 
deliverer  cannot  meet  a  depository’s 
established  delivery  cut-off  time.  The 
NASD’s  book-entry  settlement  rule  will 
address  such  transactions  while 
requiring  transactions  between  member 
£rms  and  transactions  between  member 
firms  and  institutional  clients  that  settle 
on  a  DVP  or  RVP  basis  to  occur,  with 
rare  exceptions,  in  a  book-entry 
environment. 

'The  Commission  recognizes  that  some 
broker-doalers  may  need  to  make 
operational  and  procedural  changes  to 
settle  their  transactions  by  book-entry. 

In  order  to  have  a  uniform 
commencement  date  and  to  allow 
broker-dealers  time  to  make  internal 
systems  and  operational  changes,  the 
proposal  is  to  become  effective  sixty 
days  following  Commission  approval. 
*1110  deferred  effectiveness  should  allow 
afiected  parties  sufficient  time  to  make 
the  necessary  changes  to  comply  with 
the  rule. 

m.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  changes  eire  consistent  with 
Sections  6  and  17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*'  that  the 
proposed  rule  changes  be,  and  hereby 
are,  approved.  The  proposed  rule 
changes  will  take  effect  sixty  days 
following  Commission  approval. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 


*>  IS  U.S.C.  78s(b)(2)  (leas). 

"  17  CFR  200.30-3(aKl2)  (1991). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-14375  Filed  fr-17-93;  8:45  am] 
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[Release  No.  34-32457;  RIe  No.  SR-MSE- 
93-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Midwest  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  the  Pilot  Program  for 
Stopped  Orders  in  Minimum  Variation 
Markets 

June  11, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19b-4  thereimder,* 
notice  is  hereby  given  that  on  June  1, 

1993,  the  Midwest  Stock  Exchange,  Inc. 
C'MSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I.  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
MSE  has  requested  accelerated  approval 
of  the  proposal.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  extend  the  pilot 
program  for  stopped  orders  in  minimum 
variation  markets  through  March  21, 

1994. *  This  is  the  second  requested 
extension  of  the  pilot,  originally 
approved  in  File  No.  SR-MSE-92-10  on 
January  14, 1992.^  The  first  requested 
extension  of  the  pilot  was  approved  in 
File  No.  SR-MSE-93-04  by  the 
Commission  on  March  10, 1993.*  The 
pilot  program  was  scheduled  to  expire 
on  June  10, 1993. 


*  15  U.S.C.  78»(b)(l)  (1988). 

*  17  CFR  240.19b-4  (1991). 

*  As  originally  filed  with  the  Commission,  the 
present  proposd  requested  an  extension  of  the  pilot 
procedures  for  an  additional  three  months. 

However,  the  MSE  and  the  Commission  have  agreed 
to  extend  the  pilot  procedures  through  March  21, 
1994.  Telephone  conversation  between  Dan  Liberti, 
Associate  Counsel,  MSE,  and  Betsy  Prout,  Staff 
Attorney,  Commission,  on  June  8, 1993. 

*  See  Securities  Exchange  Act  Release  No.  30189 
Qanuary  14, 1992),  57  FR  2621  Oanuary  22, 1992) 
(order  approving  MSE  pilot  program  for  stopped 
orders  in  minimum  variation  markets)  (“January 
1992  Approval  Order"). 

■  See  Securities  Exchange  Act  Release  No.  31975 
(March  10, 1993),  58  FR  14230  (March  16. 1993) 
(order  granting  accelerated  approval  of  extension  of 
pilot  program  for  stopped  orders  in  minimum 
variation  markets)  ("March  1993  Approval  Order”). 


The  Exchemge  also  requests 
permanent  approval  of  tnis  proposal 
based  upon  reports  submitted  to  the 
Commission  during  the  pilot  program. 
The  Exchange  requests  that  the 
(Commission  consider  this  request  for 
permanent  approval  during  the 
pendency  of  the  pilot  pro^am  extension 
revested  herein  of  the  pilot  procedures. 

'The  Exchange  requests  accelerated 
effectiveness  of  this  rule  proposal  in 
order  to  allow  the  pilot  program  to 
continue  on  an  imintemipted  basis,  and 
to  allow  the  (Commission  adequate  time 
to  consider  the  Exchange’s  request  for 
permanent  approval  of  the  pilot 
procedures. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  MSE  pilot 
program  through  March  21, 1994.  The 
pilot  program  established  a  procedure 
regarding  the  execution  of  “stopped” 
market  orders  in  minimum  variation 
markets  (usually  an  Vhth  point  spread 
market).  Exchange  rules  now  require 
specialists  to  grant  stops  if  an  out-of¬ 
range  execution  would  result,* 
regardless  of  the  spread.*  The  Exchange 
also  has  an  existing  policy  regarding  the 
execution  of  stopped  market  orders 
generally.*  However,  the  Exchange 
believes  it  is  necessary  to  establish  a 
separate  policy  for  executing  stopped 


*The  tenn  "out-of-range"  means  either  higher  or 
lower  than  the  price  range  in  which  the  security 
traded  on  the  primary  market  during  a  particulv 
trading  day. 

^  The  Exchange's  Rules  require  specialists  to  grant 
stops  if  an  out-of-range  execution  would  result, 
regardless  of  the  spread.  These  rules  were  in  effect 
prior  to  the  commencement  of  the  pilot  program 
procedures,  and  currently  work  in  concert  with  the 
pilot  program  procedures.  See  Exchange  Rule  37 
(Article  XX). 

*The  policy  is  contained  in  the  MSE  "Blue  Book 
Rules"  Paragraph  13,  which  is  found  in  the  MSE 
Trading  Floor  Handbook  (July,  1992). 
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market  orders  when  there  is  a  minimum 
V  variation  market. 

The  Exchange’s  current  policy 
regarding  the  execution  of  stopped 
orders  is  to  execute  them  after  the  next 
primary  market  sale  on  a  “next  or  no 
better”  basis.^  In  a  minimum  variation 
market,  this  policy  frequently  causes  the 
anomalous  result  of  requiring  the 
execution  of  all  pre-existing  orders  even 
if  those  orders  are  not  otherwise  entitled 
to  be  filled.*® 

The  Exchange’s  pilot  program 
procedures  will  prevent  unintended 
results  by  requiring  the  execution  of 
stopped  market  orders  in  minimum 
variation  markets  after  a  transaction 
takes  place  in  the  primary  market  at  the 
stopped  price  or  higher,  or  after  the 
applicable  MSE  share  volume  is 
exhausted.  In  no  event  will  a  stopped 
order  be  executed  at  a  price  inferior  to 
the  stopped  price.** 

The  proposed  pilot  program 
procedures  will  continue  to  benefit 

”  "Next  or  no  better”  means  that  a  customer  who 
requests  a  stop  at  a  specific  price  will  not  do  any 
worse  than  that  price  and  could  do  better. 

’°For  example,  assume  the  market  in  ABC  stock 
is  2e-20W;  50  X  SO  (i.e.  5000  shares  are  bid  at  a 
price  of  20  and  5000  shares  are  offered  at  a  price 
of  20Vb).  A  transaction  at  20t4  would  be  out-of¬ 
range,  and  would  therefore  create  a  transaction  at 
1  price  higher  than  any  effected  on  the  primary 
market  that  day.  A  customer  places  an  order  with 
the  MSE  speci^ist  to  buy  100  shares  of  ABC  at  the 
market.  The  specialist  stops  the  order  at  20V<i 
(effectively  guaranteeing  that  the  customer  bought 
the  100  sha^  at  20Vs  or  at  a  better  price  to  be 
determined)  and  the  MSE  specialist  includes  the 
order  in  his  quote  b}’  bidding  the  100  shares  at  20. 

If  the  next  sale  on  the  primary  exchange  is  for  100 
shares  at  20,  MSE  policy  prior  to  the  initiation  of 
the  pilot  procedures  requires  the  specialist  jo 
execute  the  stopped  mai^et  order  at  20.  However, 
because  the  stopped  market  order  does  not  have 
time  or  price  priority,  its  execution  would  have 
viggered  the  requirement  for  the  MSE  specialist  to 
execute  all  pre-exi.s«i  ag  bids  (in  this  case  5,000 
shares)  bas^  on  the  Elxchange's  rules  of  priority 
and  precedence.  This  would  have  been  so,  even 
though  the  pre-existing  bids  were  not  otherwise 
entitled  to  filled. 

In  the  above  example.  Exchange  Rule  37  (Article 
XX)  would  have  required  the  MSE  specialist  to  fill 
limit  orders  at  the  limit  price  only  if  such  orders 
would  have  been  filled  had  they  been  transmitted 
to  the  primary  market.  Therefore,  the  100  share 
print  at  20  in  the  primary  market  would  have 
caused  at  most  100  of  the  5,000  share  limit  order 
to  be  filled  on  the  MSE.  However,  because  the 
MSE's  policy,  prior  to  the  initiation  of  the  pilot 
procedures,  regarding  stopped  orders  would  have 
required  the  100  riutre  stopped  market  order  to  be 
filled,  all  pre-existing  bids  at  the  same  price  would 
have  been  filled  in  accordance  with  Exchange  Rule 
16  (Article  XX). 

"Exchange Rule  28  (Article  XX)  states:  An 
agreement  by  a  member  or  member  organization  to 
“stop”  securities  at  a  specified  price  d^l  constitute 
a  guarantee  of  the  purdiase  or  ^e  by  him  or  it  of 
the  securities  at  the  price  or  its  equivalent  In  the 
amount  specified. 

If  an  order  is  executed  at  a  less  favorable  price 
than  that  agreed  upon,  the  member  or  member 
organization  which  agreed  to  stop  the  securities 
shall  be  liable  for  an  adjustment  of  the  difference 
between  the  two  prices. 


customers  because  they  might  receive  a 
better  price  than  the  stop  price,  yet  it 
also  protects  MSE  specialists  by 
eliminating  their  exposure  to  executing 
potentially  large  amounts  of  bids  or 
ofiers  when  such  executions  would 
otherwise  not  be  required  under 
Exchange  rules. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  comments  were  received, 
in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Ck>pies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  MSE.  All  submissions 
should  refer  to  File  No.  SR-MSE-93-14 
and  should  be  submitted  by  July  9, 

1993. 

rV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  MSE 
proposal  to  extend  the  pilot  program  for 
stopped  orders  in  minimum  variation 
markets,  through  March  21, 1994,  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 


particular,  with  section  6(b)(5)  *^  and 
section  11(b)*®  of  the  Act.  S^tion 
6(b)(5)  requires,  among  other  things, 
that  an  exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  Section  11(b)  permits  a 
specialist  to  efiiect  only  market  or 
limited  price  transactions  on  the 
exchange  as  broker.  The  Commission 
believes  that  approving  the  proposal  to 
extend,  through  March  21, 1994,  the 
pilot  program  which  amends  MSE 
Article  Rule  37,  should  further  the 
objectives  of  section  6(b)(5)  and  section 
11(b)  through  the  use  of  procedures 
designed  to  provide  for  the  execution  of 
stopped  orders,  in  minimum  variation 
markets,  while  still  providing  the 
possibility  of  price  improvement  to 
customers  whose  orders  are  granted  a 
stop. 

As  discussed  in  the  January  1992 
Approval  Order  which  initially 
approved  the  pilot  procedures,  and  in 
the  March  1993  Approval  (Drder 
extending  the  pilot  procedures  through 
June  10, 1993,  the  Commission  has  bmn 
concerned  about  the  practice  of 
stopping  stock  for  a  number  of  years. 
Specifically,  the  Commission  has  voiced 
concern  that  the  practice  of  stopping 
orders  may  cause  customer  limit  orders 
on  the  book  to  be  bypassed  by  the 
stopped  orders,  thereby  compromising 
the  specialist’s  fiduciary  obligation  to 
orders  on  the  book.**  Nevertheless,  the 
Commission  has  allowed  the  practice  of 
stopping  stock  in  markets  where  the 
spread  is  twice  the  minimum  variation 
because  the  possible  harm  to  orders  on 
the  book  would  be  offset  by  the 
possibility  of  price  improvement  to  the 
stopped  order  when  the  spread  between 
the  bid  and  offer  is  reduced.*®  The 
Commission  also  has  approved  on-going 
New  York  Stock  Exchange,  Inc. 
(“NYSE”)  and  American  Stock 
Exchange,  Inc,  (“Amex”)  pilot  programs 
which  permit  NYSE  and  Amex 
specialists,  respectively,  to  stop  stock  in 
minimum  variation  markets  under 
certain  limited  circumstances  where 
there  is  an  imbalance  on  the  opposite 
side  from  the  order  being  stopped,  and 
the  imbalance  is  of  sufficient  size,  given 
the  characteristics  of  the  security,  to 

"  15  U.S.C.  78f(b)(5)  (1988). 

"15U.S.C.  78k(b)  (1988). 

See  notes  4  and  5,  supra.  See  also  SEC,  Report 
of  the  Special  Study  of  S^urities  Markets  of  the 
Securities  and  Exchange  Conunission,  H.R.  Doc.  95, 
88th  Cong.,  1st  Sess.,  Pt.  2  (1963). 

See  New  York  Stock  Exchange,  Inc.,  Rule 
116.30;  American  Stock  Exchange.  Inc.,  Rule  109(c). 
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suggest  the  likelihood  of  price 
inmrovement.*® 

The  MSB  has  had  a  policy  for  the 
execution  of  orders  in  minimum 
variation  markets.  MSB  Rule  37,  Article 
XX,  requires  that  a  specialist  grant  a 
stop  if  requested  by  an  MSB  member 
firm  if  the  execution  would  occxir 
outside  of  the  primary  market  range  for 
the  day.  Thus,  this  rule  generally 
operates  to  ensure  that  MSB  customers 
receive  executions  on  the  MSB  that  are 
no  worse  than  if  executed  on  the 
primary  market.  While  the  pilot 
program  adds  new  procedures  for 
stopping  stock,  the  MSB  has  limited  this 
practice  to  situations  where  the 
specialist  stopping  orders  would  not 
violate  his  or  her  fiduciary  obligation  to 
orders  on  the  book.  As  discussed  above, 
the  pilot  procedures  provide  that  the 
stopped  stock  will  only  be  executed  if 
the  primary  market  trades  at  the  stopped 
price  (thus,  creating  a  new  range  for  the 
day  in  the  primary  market  which 
includes  the  stopped  price),  or  if  all  of 
the  displayed  bid  (in  the  case  of  stopped 
orders  to  buy)  or  offer  (in  the  case  of 
stopped  orders  to  sell)  has  been 
exhausted  on  the  MSB. 

The  Commission  believes  that  the 
proposal  is  consistent  with  section  11(b) 
of  the  Act.  Section  11(b)  was  designed, 
in  part,  to  address  potential  conflicts  of 
interest  which  may  arise  as  a  result  of 
the  specialist’s  dual  role  as  agent  and 
principal  in  executing  transactions.  In 
particular.  Congress  intended  to  prevent 
specialists  from  unduly  influencing 
market  trends  through  their  knowledge 
of  market  interest  from  the  specialist’s 
book  and  their  handling  of  discretionary 
agency  orders.'^  The  Commission  has 
stated  that,  pursuant  to  section  11(b),  all 
orders  other  than  market  or  limit  orders  ^ 
are  discretionary  and  therefore  cannot 
be  accepted  by  specialists.^*  In  our 
order  approving  the  initiation  of  the 


See  Securities  Exchange  Act  Release  Nos. 

28999  (March  21, 1991),  56  FR  12964  (March  28, 
1991)  (order  granting  temporary  accelerated 
approval  to  NYSE  pilot  program  for  stopping  stock. 
File  No.  SR-NYS£;-90-48):  30482  (March  16, 1992), 
57  FR  10198  (March  24. 1992)  (order  extending  for 
one  year  NYSE  pilot  program  for  stopping  stock. 

File  No.  SR-NYSE-92-02);  and  32031  (March  22, 
1993)  58  FR  16563  (March  29, 1993)  (order 
extending  for  one  year  NYSE  pilot  program  for 
stopping  stock).  The  NYSE  pilot  program  for 
stopping  stock  is  scheduled  to  expire  on  March  21, 
1994.  See  also  Securities  Exchange  Act  Release  Nos. 
32185  (April  21, 1993),  56  FR  25681  (April  27, 

1993)  (order  extending  for  one  year  Amex  pilot 
procedures  for  stopping  stock.  File  No.  SR-Amex- 
93-10);  and  30603  (April  17, 1992),  57  FR  15340 
(April  27, 1992)  (order  temporarily  approving  Amex 
procedures  for  stopping  stock.  File  No.  SR-Amex- 
91-05).  The  Amex  procedures  for  stopping  stock  are 
scheduled  to  expire  on  July  20, 1993. 

"  See  H.R.  No.  1383,  73rd  Cong.,  2d  Sess.  22,  S. 
Rep.  792,  73rd  Cong.,  2d  Sess.  18  (1934). 

'"See  note  14,  supra 


MSB  pilot  program  for  stopping  orders 
in  minimum  variation  markets,  the 
Commission  stated  its  belief  that,  under 
the  pilot,  a  specialist’s  treatment  of 
stopped  orders  as  equivalent  to  limit 
orders  is  appropriate,  and  consistent 
with  section  11(b)  of  the  Act  because  the 
orders  would  be  automatically  executed 
after  a  transaction  takes  place  on  the 
primary  market  at  the  stopped  price. 

’The  Commission,  therefore,  beUeves 
that  the  requirements  imposed  on  the 
specialist  for  granting  stops  in  minimum 
variation  markets  under  the  MSB  pilot 
procedures  provide  sufficient  guidelines 
to  ensure  that  the  specialist  implements 
the  procedures  in  a  manner  consistent 
with  his  or  her  Section  11(b)  market 
making  obligations. 

The  Commission  believes  that  the 
proposal  is  consistent  with  Rule  11b- 
l(a)(2)(ii)  of  the  Act.^®  Rule  11b- 
l(a)(2)(ii)  requires  that  a  specialist 
engage  in  a  course  of  dealings  for  his  or 
her  account  that  assists  in  the 
maintenance,  so  far  as  practicable,  of  a 
fair  and  orderly  market.  The 
Commission  believes  that  the  proposal 
should  further  the  objectives  with  Rule 
llb-l(a)(2)(ii).  because  the  procedures 
should  help  the  specialist  to  provide  an 
opportimity  for  price  improvement  to 
the  customer  whose  order  is  granted  a 
stop,  without  requiring  execution  of  pre¬ 
existing  bids  or  offers  when  such 
executions  otherwise  would  not  be 
retired  vmder  Bxchange  rules. 

The  Commission  believes  that  it  is 
appropriate  to  extend  the  pilot  program 
procedures  through  March  21, 1994,  in 
order  to  provide  both  the  Commission 
and  the  ^change  an  opportunity  to 
study  the  effects  of  the  revised 
procedures.  At  the  same  time,  the  pilot 
program  should  provide  a  benefit  to 
investors  through  the  possibility  of  price 
improvement  to  customers  whose  orders 
are  granted  stops  in  minimum  variation 
markets.  In  our  March  1993  Approval 
Order,  the  Commission  specifically 
requested  that  the  MSB  monitor  the 
operation  of  the  pilot  procedures  during 
the  pilot  program  and  report  its  findings 
to  the  Commission.  The  Commission 
stated  that  the  report  should  include, 
among  other  things,  the  MSB’s  findings 
with  respect  to  the  percentage  of 
stopped  orders  that  are  executed  at  the 
stop  price  and  the  percentage  of  such 
orders  that  receive  a  price  that  is  better 
than  the  stop  price.  The  Commission 
stated  that  the  report  also  should 
contain  an  analysis  of  the  impact  on 
orders  on  the  book  resulting  bom  the 
execution  of  stopped  orders  at  a  price 
that  is  better  than  the  stopped  price  to 
determine  if  orders  are  being  bypassed. 


’•17  CFR  240.11b-l(a)(2)(ii)  (1990). 


The  MSB  submitted  its  report  to  the 
Commission  on  Jime  1. 1993  ("Jvme 
1993  Report”).*®  This  report  indicates 
that  orders  stopped  in  minimum 
variation  markets  continue  to  be 
improved  at  a  90%  rate,  the  same  rate 
as  it  experienced  during  the  initial  pilot 
period.**  The  MSB  also  indicates  that, 
52%  of  the  time,  when  stopped  orders 
received  an  improved  price,  there  was 
an  contra-side  order  at  the  stopped  price 
that  was  not  executed  when  the  stop 
was  granted.  'The  March  1993  Report 
found  that  26%  of  the  time  contra-side 
orders  were  not  executed  at  the  stop 
price.**  The  Bxchange  maintains  that 
this  increase  in  unexecuted  orders  is 
offset  bv  the  significant  number  of 
stopped  orders  that  received  price 
improvement.  The  MSB  states  that  a 
significant  number  of  these  orders 
subsequently  were  executed  when  their 
limit  price  was  in  range. 

'The  Commission  is  approving  the  use 
of  the  pilot  procedures  tl^ugh  March 
21, 1994,  to  allow  the  Commission  an 
opportunity  to  review  further  the  MSB’s 
data  and  to  allow  the  Commission  an 
opportimity  to  request  any  additional 
information  from  the  MSB  concerning 
the  pilot  program.  During  the  pilot 
extensioh,  the  Commission  expects  that 
the  MSB  will  continue  to  monitor  the 
operation  of  the  pilot  program 
procedures,  using  the  criteria  described 
above.  Although  the  Commission 
believes  that  the  MSB’s  report  provides 
certain  useful  information  concerning 
the  pilot  program,  the  MSB  must 
provide  more  substantial  data  before  the 
Commission  can  fairly  and 
comprehensively  evaluate  the  MSF’s 
use  of  the  pilot  procedures. 

First,  the  Jime  1993  Report  indicates 
that  90%  of  orders  stopped  in  minimum 
variation  markets  received  price 
improvement.  The  Commission, 
therefore,  believes  that  the  pilot 
procedures  provide  a  benefit  to 
investors  by  offering  the  possibility  of 
price  improvement  to  customers  whose 
orders  are  granted  stops  in  minimum 
variation  markets.  The  Commission 
requests  that  the  MSB  continue  to 


"•See  lener  from  Roger  D.  Hendrick.  Vice 
President,  Corporate  Mtnketing.  MSE,  to  Diana 
Luka-Hopson,  Branch  Chief,  Commission,  dated 
May  28, 1993. 

Id.  See  also  March  1993  Approval  Order,  supra 
note  5  for  a  description  of  the  MSB's  previous  pilot 
report  (“March  1993  Report”).  The  MSE  June  1993 
Report  states  that,  during  the  week  of  May  17th 
through  May  21st,  approximately  975  market  orders 
were  stopp^  by  MAX,  the  Exchange's  automated 
order  routing  system.  According  to  the  MSE.  90% 
of  those  orders  received  Improved  execution  prices, 
and  the  remaining  orders  received  the  price  they 
would  have  received  if  the  order  had  not  been 
stopped. 

”  See  March  1993  Approval  Order,  supra  note  5, 
for  a  description  of  the  MSB's  March  ’993  Report. 
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monitor  the  percentage  of  stopped 
orders  executed  at  the  stop  price,  as 
compared  to  the  percentage  of  such 
orders  receiving  a  better  price.  In  order 
to  determine  whether  sniall  customer 
orders  or  larger  orders  receive  the 
benefit  of  price  improvement,  the  MSE 
should  alM  calculate  the  percentage  of 
stopped  orders  which  are  for  2,000 
shues  or  less. 

In  terms  of  how  the  pilot  program 
affected  customer  limit  orders  existing 
on  the  specialist’s  book,  the  MSE  June 
1993  Report  only  reports  on  one  week 
of  tradii^  activity,  and  indicates  that, 
52%  of  the  time,  when  stopped  orders 
received  an  improved  price,  there  was  a 
contra-side  order  at  the  stopped  price 
that  was  not  executed  when  the  stop 
was  granted.  Thereafter,  the  June  1993 
Report  merely  states  that  a  "significant 
number"  of  the  unexecuted  contra-side 
orders  were  subsequently  executed 
when  their  limit  price  was  in  ran^e. 

As  discussed  atx)ve,  the  Comnussion 
historically  has  been  concerned  that 
book  orders  may  get  bypassed  when 
stock  is  stopped.  To  reassure  the 
Commission  that  the  pilot  program 
procedures  do  not  hara  public 
customers  with  orders  on  the 
specialist’s  book,  the  MSE  should 
provide  detailed  facts  supporting  its 
conclusion,  pmlicularly  with  re^rd  to 
orders  on  the  book  that  are  bypassed 
due  to  the  procedures,  that  the  MSE 
"experience  has  clearly  demonstrated 
that  the  process  has  indeed  improved 
execution  prices  for  customers,"  as  the 
MSE  states  in  its  June  1993  Report. 

Specifically,  the  Commission  requests 
that  the  MSE  conduct  a  more  rigorous 
review  of  this  issue.  The  MSE  should 
attempt  to  measure  how  often  limit 
orders  on  the  opposite  side  of  the 
market  horn  a  stopped  order  are  entitled 
to,  but  do  not  receive,  immediate 
execution.  At  a  minimum,  the  MSE 
should  determine  how  often  such  limit 
orders  are  executed  by  the  close  of  the 
day’s  trading,  and  the  MSE  should 
examine  at  least  one  full  month’s 
trading  data,  rather  than  one  week. 
Finally,  the  MSE  should  conduct  a  one- 
day  review  of  all  book  orders  in  the  five 
stocks  receiving  the  greatest  number  of 
stops,  and  should  submit  to  the 
Commission  both  raw  trade  data  for  and 
a  description  of  the  final  disposition  of 
each  such  order. 

The  Commission  notes  that  the  pilot 
program  procedures  at  hand  primarily 
are  designed  to  affect  executions  of 
orders  on  the  same  side  of  the  market 
as  the  stopped  order.  However,  the  MSE 
has  not  provided  the  Coiqmission  with 
any  data  concerning  the  effect  that  the 
pilot  program  procedures  has  had  on 
orders  on  the  same  side  of  the  market 


as  the  stopped  order.  The  Commission 
requests  ^at  the  MSE  include  in  its 
report  a  detailed  analysis  of  the  number 
of  orders  on  the  same  side  of  the  market 
as  the  stopped  order,  with  all  the  orders’ 
respective  share  volume,  that  would 
have  been  executed  if  the  pilot 
procedures  had  not  been  in  place.  The 
Commission  requests  that  this  portion  of 
the  report  examine  at  least  one  month’s 
trading  experience. 

The  Commission  also  requests  that 
the  MSE  evaluate  and  report  to  the 
Commission  on  orders,  if  any,  that  are 
stopped  by  any  specialists  in  a 
minimum  variation  market,  but  not 
through  MAX.  The  Commission  expects 
the  MSE  to  monitor  closely  specialist 
compliance  with  the  pilot  procediires. 
Finally,  the  report  should  discuss 
whether,  during  the  entire  course  of  the 
pilot  program,  there  have  been  any 
market  surveillance  investigations  or 
customer  complaints  regarding  the 
procedures,  and  if  any,  how  those  . 
investigations  or  complaints  have  been 
resolved. 

The  Commission  requests  that  the 
MSE  report  its  finding  on  these  matters 
by  November  30, 1993.  If  the  MSE 
determines  to  request  an  extension  of 
the  pilot  program,  the  Commission 
requests  ^at  the  MSE  also  submit  a 
proposed  rule  change  by  November  30, 
1993. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  This  will  permit 
the  pilot  program  to  continue  on  an 
iminterrupte^  basis.  Further,  the 
substance  of  the  proposal  has  been 
noticed  previously  in  the  Federal 
Register  for  the  full  statutory  period  and 
the  Commission  did  not  receive  any 
comments  on  it.*® 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  is  hereby 
approved  for  a  pilot  period  expiring  on 
March  21, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-14417  Filed  6-17-93;  8:45  am] 
BaUNG  CODE  aOKMM-M 


See  Securities  Exchange  Act  Release  No.  29958 
(November  18, 1991),  56  FR  59309  (November  25. 
1991)  (notice  of  proposed  rule  change  by  MSE  to 
initiate  pilot  procedures  for  stopping  stock  in 
minimum  variation  marimts.  Pile  Na  SR-MSE-91- 
10).  No  comments  were  received  on  the  proposal. 

*<15  U.S.C  78s(b)(2)  (1988). 

*»  17  CFR  200.30-3(a)(12)  (1991). 


Self-Regulatory  Organizations; 
Midwest  Stock  Exchange,  Inc.; 
Application  for  Uniiated  Trading 
Privileges  in  an  Over-the-Counter 
Issue  and  To  Withdraw  Unlisted 
Trading  Privileges  in  cut  Over-the- 
Counter  Issue 

June  14, 1993. 

On  Jime  9, 1993,  the  Midwest  Stock 
Exchange,  Inc.  ("MSE")  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP”)  Pursuant  to  Section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act”)  in  the  following 
over-the-counter  (“OTC”)  security,  j.e., 
a  security  not  registered  under  section 
12(b)  of  the  Act. 


Re  No. 

Sym- 

Issuer 

7-10049 

ZONE 

Discovery  Zone  Irv:., 

Common  Stock,  $.01 

par  value 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange’s  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Sym-. 

bol 

Issuer 

7-10850 

CONE 

Calgerw  IrK..  Common 
Stock,  $.001  par  value 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

*  Interested  persons  are  invited  to 
submit,  on  or  before  July  6, 1993, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Ckimmentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2),  which  requires  that,  in  ^ 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  ^e  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
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development  of  a  national  market 
system. 

For  the  C(Hnmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-14416  Filed  6-17-93;  8:45  ami 
BILUNQ  CODE  MKMH-M 


[Rle  No.  81-914] 

Application  and  Opportunity  for 
Hearing:  Beverage  Group  Acquisition 
Corporation;  Seven-Up/RC  Bottling 
Company  of  Southern  Califomia,  Inc. 

June  14, 1993. 

Notice  is  hereby  given  that  Beverage 
Group  Acquisition  Corporation 
(“Beverage  Group”)  and  Seven-Up/RC 
Bottling  Company  of  Southern  * 

Califomia,  Inc,  (“Seven-Up/RC")  have 
filed  an  application  pursuant  to  section 
12(h)  of  the  Securities  Exchange  Act  of 
1934,  as  amended,  (the  “1934  Act”)  for 
an  order  exempting  Beverage  Group 
from  certain  reporting  reqmrements 
under  section  15(d)  of  the  1934  Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person,  not  later  than  July  14, 
1993,  may  submit  to  the  Commission  in 
writing  his  or  her  views  or  any 
substantial  fdcts  bearing  on  the 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and 
should  state  briefly  the  nature  of  the 
interests  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reasoning  for  such  request,  and  the 
issues  of  fact  or  law  raised  by  the 
application  which  he  or  she  desires  to 
controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issu^  upon  request 
or  upon  the  (Commission’s  own  motion. 


For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFaiiand, 

Depu  ty  Secretary. 

(FR  Doc.  93-14374  Filed  6-17-93;  8:45  am) 
BILUNO  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Oiaaatar  Loan  Area  #2648] 

Oklahoma;  Amendment  #1,  Declaration 
of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  May  26, 

June  3,  and  Jxme  7, 1993  to  include  the 
counties  of  Adair,  Alfalfa,  Atoka,  Blaine, 
(Caddo,  Cotton,  Craig,  Creek.  (Custer, 
Dewey,  Grant,  Haskell,  Jefferson,  Kiowa, 
Lincoln,  Love,  Major,  Marshall, 

McClain,  Noble.  Nowata,  Okfuskee, 
Okmulgee,  Pawnee,  Pushmataha, 
Sequoyah,  Wagoner,  Washita,  Woods, 
and  Woodward  in  the  State  of 
Oklahoma  as  a  disaster  area  as  a  result 
of  damages  caused  by  severe  storms, 
tornadoes,  and  flooding.  This 
Declaration  is  further  amended  to 
establish  the  incident  period  as 
beginning  on  May  8  and  continuing 
through  May  26, 1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Beckham, 
Cherokee,  Coal,  Delaware,  Ellis,  Greer, 
Harper,  Hughes,  Jackson,  Latimer,  Le 
Flore,  Mayes,  McCurtain,  McIntosh, 
Muskogee,  Ottawa.  Pittsburg,  Roger 
Mills,  and  Tillman  Counties  in 
Oklahoma;  Benton,  (Crawford,  Sebastian, 
and  Washington  (Coimties  in  Arkansas; 
Barber,  (Cherokee.  (Comanche.  Harper, 
and  Labette  (Counties  in  Kansas;  and 
Clay,  Cooke,  Lamar,  Montague,  and 
Wichita  (Counties  in  Texas. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  l^ve  b^n  previously  declared. 

The  economic  injury  number  assigned 
to  Arkansas  is  791300. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  July 
12, 1993  and  for  economic  injury  the 
deadline  is  February  14. 1994. 

((Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 


Dated:  Jime  10, 1993. 

Bernard  Knlik, 

Assistant  Administrator  fw  Disaster 
Assistance. 

[FR  Doc  93-14936  Filed  6-17-93;  8:45  amj 
enjjNO  CODE  aoss-ei-H 


[Declaration  of  Diaester  Loan  Area  Na 
2649] 

TEXAS;  Declaration  of  Disaster  Loan 
Area 

Collin  (County  and  the  contiguous 
counties  of  Dallas,  Denton,  Fannin, 
Grayson,  Hunt  and  Rockwall  in  the 
State  of  Texas  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
thimderstorms  and  tornadoes  which 
occurred  on  May  9. 1993.  Applications 
for  loans  for  physical  damage  as  a  result 
of  this  disaster  may  be  filed  until  the 
close  of  business  on  August  9, 1993,  and 
for  economic  injury  until  the  close  of 
business  on  Ma^  10, 1994,  at  the 
address  listed  below:  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  suite  102,  Ft. 
Worth,  TX  76155  or  other  locally 
emnounced  locations. 

The  interest  rates  are: 

Percent 


For  Physical  Damage; 

Homeowners  with  credit  available 

elsewhere  .  B.OOO 

Homeowners  without  credit  available 

elsewhere  . 4.000 

Businesses  with  credit  available  else¬ 
where  ...» .  8.000 

Business  and  non-profit  organizations 

without  credit  available  elsehere _  4.000 

Others  (including  non-profit  organiza¬ 
tions)  with  credit  available  else¬ 
where  . 7.625 

For  Economic  Injury 
Businesses  and  small  agricultural  co¬ 
operatives  without  ci^t  available 
elsewhere  . . 4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  264912  and  for 
economic  injury  the  number  is  791400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  10, 1993. 

Erskine  B.  Bowles, 

Administrator. 

(FR  Doc  93-14397  Filed  6-17-93;  8:45  am) 
BILUNQ  CODE  M2S-0f-M 


[LIcwibb  *06/10-0096] 

Walnut  Street  Capital  Co.;  Notice  of 
License  Surrender 

Notice  is  hereby  given  that  Walnut 
Street  (Capital  Company  (“Walnut 
Street”),  a  Louisiana  limited 
partnership,  has  surrendered  its  license 
to  operate  as  a  small  business 
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investment  company  \mder  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  Walnut  Street  was 
hcensed  by  the  Small  Business 
Administration  on  February  1, 1962. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  .therexmder,  the  surrender 
of  the  license  was  accepted  on  March 
25, 1993,  and  accordingly,  all  rights, 
privileges,  and  franchises  deriv^ 
therefrom  have  been  terminated. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  June  11, 1993. 

Wajme  S.  Foren, 

Associate  Administrator  for  Investment. 

[FR  Doc.  93-14398  Filed  7-17-93;  8:45  ami 
BttUNO  CODC  aoas-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Ried  During  the  Week  Ended  June  11, 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.  412  and 
414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number:  48851. 

Date  filed;  June  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Telex  Reso  024f,  Local 
Currency  Feire  ^ange — ^Portugal. 
Proposed  Effective  Date:  July  1, 1993. 
Docket  Number:  48856. 

Date  filed:  June  10, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Telex  TC31  South  Pacific 
revalidation. 

Proposed  Effective  Date:  October  1, 
1993. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  93-14378  Filed  6-17-93;  8:45  am] 
BIUINQ  CODE  4eiO-a»-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
June  11, 1993 

The  following  Applications  for 
Certificates  of  I^blic  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 


below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  fu^er 
proceedings. 

Docket  Number;  48854. 

Date  filed:  June  9, 1993. 

Due  tkite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  July  7, 1993. 

Description:  Application  of  Voyageur 
Airways  Limited,  pursuant  to  section 
402  of  the  Act  and  Subpart  Q  of  the 
Regulations,  for  a  Foreign  Air  Carrier 
Permit  to  engage  in  Non-Scheduled  Air 
Transportation  of  persons,  property  and 
mail  l^tween  the  United  States  and 
Canada. 

Phyllis,  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc  93-14377  Filed  6-17-93;  8:45  ami 
BILUNQ  CODE  4910-«2-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Honolulu,  HI 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Dot. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Honolulu,  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Lake,  Division 
Administrator,  Federal  Highway 
Administration,  Office  Address:  300  Ala 
Moana  Boulevard,  rm.  i3202,  Honolulu, 
Hawaii  96813;  Mailing  Address:  P.O. 

Box  50206,  Honolulu,  Hawaii  96950. 
Telephone:  (808)  541-2700. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Hawaii 
Department  of  Transportation, 

Highways  Division  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  Nimitz 
Highway  from  Keehi  Interchange  to 
Pacific  Street,  a  distance  of 
approximately  two  miles.  The  project 
would  improve  the  level  of  service  in 
the  presently  heavily  congested  section 
of  Nimitz  Highway  between  Sand  Island 
Access  Road  and  Waiakamilo  Road,  and 
improve  access  to  and  from  downtown 
Honolulu. 

The  need  to  improve  traffic  flow  along 
Nimitz  Highway  is  considered  necessary 
to  provide  for  the  existing  and  projected 
traffic  demand,  since  congestion  already 
exists  at  peak  times  and  future 


development  projects  are  further  likely 
to  adversely  afreet  the  corridor. 
Alternatives  under  consideration 
include:  (1)  Taking  no  action:  (2) 
Constructing  a  two-lane  reversible 
viaduct,  supported  by  single  or  double 
columns;  (3)  Widening  the  at-grade 
highway  f^m  its  present  6  lanes  to  8 
lanes;  and  (4)  Constructing  two-grade 
separated  interchanges,  one  at  Sand 
Island  Access  Road  and  one  at 
Waiakamilo  Road. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  appropriate 
Federal,  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  Ais  proposal.  A 
series  of  general  public  information  ' 
meetings  will  be  scheduled.  In  addition, 
a  public  hearing  will  be  held  after 
publication  of  &e  draft  EIS.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  £ind  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  of  questions  concerning  this 
proposed  action  and  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  10, 1993. 

William  R.  Lake, 

Division  Administrator  Hawaii. 

[FR  Doc.  93-14356  Filed  6-17-93;  8:45  am] 
BILUNQ  CODE  1435e-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  11, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
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information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0124 
Form  Number:  None 
Type  of  Review:  Extension 
Title:  Disclosure  of  Information  on 
Inward  and  Outward  Vessel  Manifest 
Description:  The  information  is  used  to 
grant  a  domestic  importer’s, 
consignee’s  and  exporter’  request  for 
confidentiality  of  its  identity  bom 
public  disclosure. 

Respondents:  Businesses  or  other  fcr- 
profit 

Estimated  Number  of  Respondents:  578 
Estimated  Burden  Hours  Per 
Respondent:  30  minutes 
Frequency  of  Response:  On  occasion 
and  annually 


Estimated  Total  Reporting  Burden:  289 
hours 

Clearance  Officer:  Ralph  Meyer,  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue, 

NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  ^ecutive 
Office  Building,  Washington,  DC 

•  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-14376  Filed  6-17-93;  8:45  am) 

BiUiNQ  CODE  4S2»-02-« 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Object  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursiiant  to 
the  authority  vested  in  me  by  the  Act  of 


October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit  “Joan  Miro,"  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  The  objects 
are  imported  pvirsuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
of  the  objects  at  the  Museum  of  Modem 
Art  in  New  York,  New  York,  from  on  or 
about  October  13. 1993,  to  January  11, 
1994,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

R.  Wallace  Stuart, 

Acting  General  Counsel. 

[FR  Doc.  93-14283  Filed  6-17-93;  8:45  am] 
BiUJNO  CODE  ttSCMn-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Surtshine  Acf’  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TME  AND  DATE:  Approximately  11:00 
a.m.,  Wednesday,  June  23, 1993, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C,  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  htim  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annotmcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  16, 1993. 
lennifer  J.  Johnson, 

Assocjote  Secretoiy  of  the  Board. 

(FR  Doc.  93-14575  Filed  6-16-93;  12:45  pm) 
BHUNQ  CODE  6310-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
Jime  23, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposal  \mder  the  Board's  Payments 
System  Risk  Reduction  Policy  regarding 
daylight  overdraft  {>enalty  fee  for  bankers’ 
banks.  Edge  corporations,  and  limited 
purpose  trust  companies.  (Proposed  earlier 
for  public  coimnent;  Docket  No.  R-0693). 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  xmable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board’s 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 

Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated;  June  16, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-14576  Filed  6-16-93;  12:45  pm] 
8ILUNO  CODE  631(M>1-F 


POSTAL  RATE  COMMISSION 

Change  in  Meeting 


FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  58  FR  33144;  Jtme  15, 
1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
'•  THE  MEETING:  2:00  P.M.,  Jtme  23, 1993. 

CHANGES  IN  THE  MEETING:  Additional 
item  to  be  added  to  meeting:  Issues  in 
Docket  No.  A93-13. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Charles  L.  Clapp,  Secretary,  Postal  Rate 
Commission,  Room  300, 1333  H  Street, 
NW,  Washington,  DC  20268-0001, 
Telephone  (202)  789-6840. 

Charles  L.  Clapp, 

Secretary. 

IFR  Doc.  93-14490  Filed  6-15-93;  4:22  pm) 
BILUNG  CODE  7710-FW-P 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  June  25, 

1993. 

PLACE:  Conference  Room,  1333  H  Street, 
NW,  Suite  300,  Washington,  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Issues  in 
Docket  No.  MC93-1. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Charles  L.  Clapp,  Secretary,  Postal  Rate 
Commission,  Room  300, 1333  H  Street, 
NW,  Washington,  DC  20268-0001, 
Telephone  (202)  789-6840. 

Charles  L.  Qapp, 

Secretary. 

[FR  Doc.  93-14491  Filed  6-15-93;  4:22  pm] 
BILUNO  CODE  TMO-rW-P-M 
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Department  of 
Health  and  Human 
Services _ _ 

Food  and  Drug  Administration 

21  CFR  Ch.  I  and  Part  101 
Dietary  Supplements;  General 
Requirements  for  Nutrition  Labeling; 
Proposed  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Ch.  I 
[Dockat  No.  &3N-0178] 

R1N0905-AD90 

Regulation  of  Dietary  Supplementa 

AGENCY:  Food  and  Elrug  Administration, 
HHS. 


ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reviewing  the 
manner  in  which  it  regulates  dietary 
supplements,  including  products 
containing  vitamins,  minerals,  amino 
acids,  herbs,  and  other  similar 
nutritional  substances.  FDA  is 
requesting  public  comment  on 
approaches,  consistent  with  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  for  assuring 
the  safety  of  such  products  offered  as 
dietary  supplements.  FDA  is 
annoimcing  the  agency's  intention  to 
bring  amino  acid-containing  dietary 
supplement  products  into  compliance 
with  the  law  and  requests 
manufacturers  of  these  products  to 
submit  any  additional  information  that 
may  be  available  on  the  safety  and  use 
of  individual  amino  adds  or 
combinations  of  amino  adds  as 
ingredients  in  dietary  supplements. 

FDA  is  also  announdng  the  availability 
of  a  report  entitled  "Task  Force  on 
Dietary  Supplements  Final  Report"  and 
requests  comment  on  the 
recommendations  made  in  this  report. 
This  action  is  being  taken  in  response  to 
the  Dietary  Supplement  Ad  of  1992  (the 
DS  ad),  recent  developments  and  events 
in  the  marketplace,  and  the  report  of  an 
outside  expert  body  on  the  safety  of 
amino  add  supplements. 

DATES:  Written  comments  by  August  17, 
1993. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Task  Force  on  Dietary 
Supplements  Final  Report.”  to  the 
National  Tedinical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
5285  Port  Royal  Rd.,  Springfield,  VA 
22161.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Submit 
written  conunents  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Ehug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
fotmd  in  brackets  in  the  heading  of  this 


document.  The  'Task  Force  on  Dietary 
Supplements  Final  Report,"  and 
comments  received  in  response  to  this 
document  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  MFORMATION  CONTACT: 

Judith  S.  Kraus,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-456),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-205-5233. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Description  of  Dietary  Supplements 

Dietary  supplements  constitute  a  large 
and  diverse  class  of  products  consumed 
in  capsule,  tablet,  liquid,  or  powder 
form  by  a  substantial  portion  of  the 
American  public.  These  supplements 
encompass  a  wide  array  of  products  that 
include  vitamins,  essential  minerals, 
protein,  amino  acids,  herbs,  animal  and 
plant  extracts  (e.g.,  garlic  extracts  and 
inert  glandulars),  fats  and  lipid 
substances  (e  g.,  fish  oils,  sterols,  and 
essential  fatty  acids),  dietary  fibers,  and 
chemical  compounds  that  may  have 
biological  activity  but  that  are  generally 
not  recognized  as  nutrients  under  the 
traditional  definition  of  that  term  (e.g., 
bioflavonoids,  enzymes,  nucleic  acids, 
para-aminobenzoic  acid,  and  rutin). 

Many  of  the  ingredients  in  dietary 
supplements  are  concentrated 
substances  that  occur  naturally  in  plant 
and  animal  products  that  have  a  history 
of  safe  use  as  food.  When  these 
substances  are  prepared  for 
incorporation  into  dietary  supplements 
in  tablet,  capsule,  or  bulk  powder  form, 
significant  differences  from  their 
conventional  food  forms  may  result.  For 
example,  a  substance  may  be  added  to 
a  supplement  at  a  much  higher 
concentration  than  naturally  found  in 
foods,  making  it  easy  to  ingest  the  target 
substance  in  an  amount  that  greatly 
exceeds  the  intake  that  is  likely  or 
possible  fium  food  in  conventional  food 
form.  What  is  safe  at  low  levels  in  foods 
may  not  necessarily  be  safe  at  higher 
levels  or  in  more  concentrated  forms. 
The  chemical  form  of  the  substance  in 
dietary  supplements  may  also  differ 
from  that  commonly  consumed  in  foods 
in  conventional  food  form. 

Supplement  products  are  frequently 
sold  in  containers  that  look  like,  and 
that  have  label  information  resembling, 
drugs  (e.g.,  expiration  dates,  lot 
numbers,  cotton  fillers,  tamper  proof 
caps).  Product  information  leaflets 
bearing  claims  are  often  available  on 
store  shelves  and  at  the  point  of 
purchase.' Products  or  p^icular 
ingredients  in  products  may  also  be 


promoted  by  sales  person  at  health  food 
and  specialty  nutrition  stores. 

B.  Recent  Developments  Suggesting 
Need  for  a  Review 
Significant  changes  in  the  dietary 
supplement  market  and  in  consumers’ 
use  of  supplements  have  occurred  in 
recent  years.  Public  interest  in  the 
potential  effect  of  vitamins  (e.g.,  vitamin 
E  and  other  antioxidant  vitamins)  in 
lowering  the  risk  of  chronic  disease,  a 
wider  marketing  and  promotion  of 
amino  adds  (e.g.,  for  body  building), 
and  a  general  groiwth  in  the  herbal 
market  have  contributed  to  this 
changing  market.  Consmners  have 
reported  the  use  of  dietary  supplements 
for  various  reasons:  Cultural  and  ethnic 
practices,  perceived  health  and  nutritive 
effects  including  emotional  and 
psychological  needs,  and  perceived 
insurance  against  dietary  insuffidency 
(Refs.  1  and  2).  There  is  wide  variation 
in  the  use  of  these  produds  according 
to  age,  lifestyles,  sodoeconomic  status, 
and  geographic  location. 

Dietary  supplements  are  now  readily 
obtainable  at  grocery  stores,  drug  stores, 
health  food  stores,  and  specialty 
nutrition  stores,  as  well  as  by  mail 
order.  These  produds  are  also  widely 
advertised  in  health  promotion  or  body 
building  magazines.  A  recent  survey  of 
dietary  supplement  advertisements 
showed  that  12  health  and  body 
building  magazines  contain 
advertisements  for  311  dietary 
supplement  products  from  89  different 
companies  (Ref.  4). 

At  the  same  time  that  dietary 
supplement  use  is  growing,  there  have 
been  at  least  two  recent  significant 
outbreaks  of  public  health  problems 
assodated  with  dietary  supplements.  In 
1989,  at  least  1,500  cases  of  eosinophilia 
myalgia  syndrome  (EMS),  including  38 
deaths,  were  associated  with  the  use  of 
L-tryptophan-containing  dietary 
supplements.  Within  the  last  year,  there 
also  have  been  a  number  of  reports  of 
serious  illnesses  associated  with  certain 
herbal  and  other  botanical  supplements. 
These  developments  have  raised 
significant  public  health  concerns. 

Anotlier  significant  fador  that  has 
compelled  FDA  to  review  current 
regulatory  polides  is  enadment  by 
Congress  of  the  DS  Ad  (Pub.  L.  102- 
571).  This  legislation  imposed  a  1-year 
moratorium  on  FDA  implementation  of 
the  Nutrition  Labeling  and  Education 
Ad  of  1990  (the  1990  amendments  (Pub. 
L.  101-535))  with  resped  to  dietary 
supplements  not  in  conventional  food 
form,  called  for  studies  by  the  General 
Accounting  Office  and  the  Office  of 
Technology  Assessment  of  FDA’s 
regulatory  program  for  dietary 
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supplements,  and  ordered  FDA  to 
complete  a  new  round  of  rulemaking  by 
the  end  of  1993  implementing  the  1990 
amendments  for  dietary  supplements. 

Ih  addition  to  rulemaking,  FDA  is 
developing  a  strategy  to  evaluate 
solutions  to  achieve  its  public  health 
goals  in  keeping  with  the  intent  of  the 
DS  Act  that  contemplates  a  review  of 
FDA’s  policies  and  actions  with  respect 
to  dietary  supplements. 

C.  FDA’s  Public  Health  Mission 

FDA’s  public  health  mission  includes 
assisting  Americans  in  capitalizing  on 
the  scientific  advances  over  the  last  30 
years  that  have  expanded  the 
understanding  of  ^e  relationship 
between  health  and  diet  and  of  the  role 
that  diet  can  play  in  improving  the 
health  of  Americans.  FDA  encourages 
positive  changes  in  dietary  habits  and 
recognizes  that  access  hy  consumers  to 
adequate  nutrition  and  health 
information  is  an  important  part  of  this 
process.  The  agency  is  committed  to 
ensuring,  consistent  with  applicable 
law,  that  consumers  have  access  to 
information  on  nutrition  and  health. 

This  goal  was  given  particular 
prominence  and  importance  by  the 
passage  of  the  1990  amendments. 

To  mlfill  its  public  health  mission 
with  regard  to  dietary  supplements  FDA 
must  also  ensure  that  these  products  are 
safe,  and  that  claims  made  for  their  use 
are  scientifically  supported,  truthful, 
not  misleading,  and  otherwise  in  accord 
with  applicable  legal  standards.  Indeed, 
ensuring  safety  and  proper  labeling  is 
FDA’s  most  basic  and  traditional 
responsibility  and  wijl  remain  the 
agency’s  first  priority  with  respect  to 
dietary  supplements. 

D.  Recent  FDA  Activities  to  Address  the 
Issues 

FDA  is  addressing  the  safety  and 
labeling  issues  regarding  dietary 
supplements.  An  agency  task  force  on 
dietary  supplements  has  produced  a 
report  that  sets  out  its  conclusions  and 
recommendations.  In  addition,  the 
agency  has  received  a  report  on  the 
availability  of  data  to  evaluate  the  safety 
of  amino  acids,  which  was  prepared 
under  an  agency  contract  with  the  Life 
Sciences  Reseat  Office,  Federation  of 
American  Societies  of  Experimental 
Biology  (LSRO/FASEB).  The 
conclusions  and  recommendations  of 
both  of  these  reports  are  discussed  in 
detail  in  this  document. 

In  response  to  the  1990  amendments 
and  the  DS  act,  FDA  has  prepared 
proposed  regulations  on  nutrition 
labeling,  nutrient  content  claims,  and 
health  claims  for  dietary  supplements. 
These  documents  appear  elsewhere  in 


this  issue  of  the  Federal  Register.  In 
addition  to  these  projects,  I^A  has 
established  a  dialogue  with  industry, 
public  health,  and  consumer  group 
representatives  through  a  series  of 
meetings  on  safety  and  labeling  issues 
for  dietary  supplements. 

E.  Task  Force  on  Dietary  Supplements 

In  May  1991,  following  the  EMS 
outbreak  associated  with  consumption 
of  L-tryptophan-containing  dietary 
supplements,  the  Commissioner  of  Food 
and  E)rugs  (the  Commissioner) 
established  an  internal  FDA  task  force  to 
review  the  agency’s  regulatory  program 
for  dietary  supplements  and  to 
recommend  improvements.  Known  as 
the  Dietary  Supplement  Task  Force  (the 
Task  Force),  it  was  composed  of  agency 
staff  with  experience  and  expertise  in 
regulatory,  nutritional,  legal,  and 
medical  issues  related  to  supplements. 
The  Commissioner  asked  the  Task  Force 
to  examine  a  number  of  issues, 
including  whether  safety  concerns  exist 
regarding  dietary  supplements  and.  if 
so,  to  recommend  a  regulatory 
fiamework  to  distinguish  supplements 
that  raise  safety  concerns  from  those 
that  do  not. 

The  Task  Force  attempted  to  balance 
'  the  agency’s  statutory  mandate  to 
protect  the  public  health  with  some 
accommodation  of  the  desire  of  a 
substantial  segment  of  the  public  to 
obtain  dietary  supplements,  including 
ones  with  possibly  little  or  no 
documented  nutritive  value.  The  Task 
Force  focused  on  products  sold  in 
capsule,  tablet,  liquid,  and  powder 
form.  To  facilitate  its  deliberations,  the 
Task  Force  divided  supplements  into 
three  categories:  (1)  Vitamin*  and 
mineral-containing  products;  (2)  amino 
acid-containing  p^ucts;  and  (3) 
products  containing  all  other 
ingredients,  a  category  that  included 
herbs  without  a  history  of  documented 
traditional  food  use.  plant  and  animal 
extracts,  and  certain  other  substances. 

The  Task  Force  completed  its  work  in 
May  1992  when  it  submitted  a  report 
with  recommendations  to  the 
Commi^ioner  (Ref.  2).  The-Task  Force 
identified  the  safety  of  ingredients  in 
dietary  supplements  as  the  overriding 
concern  for  FDA  as  it  develops  a 
regulatory  framework  to  distinguish 
among  dietary  supplement  products. 
Details  of  the  Task  Force  report  with 
respect  to  specific  types  of  substances 
are  discuss^  elsewhere  in  this 
document  under  the  appropriate 
calory  headings. 

FDA  Is  making  this  report  available 
and  requests  comments  on  the 
recommendations  in  this  report, 
including  comments  about  which 


recommendations  should  be  considered 
for  adoption  by  FDA. 

F.  LSRO/FASEB  Report  on  Amino  Acids 

In  1990,  in  the  aftermath  of  the  L- 
tryptophan-associated  EMS  outbreaks, 
FDA  sought  an  objective  and  accurate 
scientific  assessment  by  LSRO/FASEB 
on  the  safety  of  amino  acids.  FDA 
sought  this  report  to  provide  scientific 
information  on  the  safety  of  amino 
acids.  This  information  is  needed  by 
FDA  in  exercising  its  enforcement 
discretion  with  respect  to  supplements 
that  contain  these  substances. 

LSRO/FASEB  reviewed  the  available 
scientific  literature  on  the  safety  of  each 
of  the  amino  adds.  'The  review  gave 
spedal  emphasis  to  metabolism,  genetic 
influences  on  metabolism,  and 
population  groups  at  potentially  higher 
risk  for  adverse  health  effects  from  use 
of  amino  acids  in  supplements. 

The  LSRO/FASEB  report  “Safety  of 
Amino  Adds  Used  as  Dietary 
Supplements’’  was  submitted  to  FDA  in 
July  1992,  and  its  availability  was 
announced  in  the  Federal  Register  of 
December  2, 1992  (57  FR  57067).  LSRO/ 
FASEB  reached  several  condusions* 

1.  It  was  not  able  to  identify  a  safe 
level  of  intake  in  dietary  supplements 
for  a^  of  the  amino  adds  in  the  re^rt. 

2.  Tnere  was  particiDar  concern  ^out 
the  use  of  dietary  supplements 
containing  amino  adds  by  several 
subgroups  of  the  general  healthy 
population  (e.g.,  women  of  childbearing 
age,  especially  if  pregnant  or  lactating; 
infants,  children  and  adolescents;  the 
elderly;  individuals  homozygous  or 
heterozygous  for  inherited  disorders  of 
amino  add  metabolism;  individuals 
who  smoke;  and  persons  with  low 
dietary  protein  intakes)  and  by  patients 
with  certain  diseases  who  were 
considered  to  be  at  higher  risk  for 
possible  adverse  effects.  The  report 
concluded  that  use  of  dietary 
supplements  containing  amino  adds  by 
these  special  groups  requires 
responsible  medical  advice  and 
supervision. 

3.  The  use  of  D-amino  acids  in  dietary 
supplements  is  inappropriate  because 
they  have  not  been  ^own  to  have 
nutritional  function  in  humans. 

4.  There  is  an  immediate  need  to  label 
dietary  supplements  containing  amino 
acids  currently  in  the  marketplace  to 
provide  accurate  information  on  the 
chemical  composition  and  purity  of 
ingredients,  isomeric  identity,  shelf  life, 
suggested  doses,  and  contraindications 
for  use. 

5.  There  is  a  need  for  additional 
information  on  consumption  of  dietary 
supplements  that  contain  amino  acids, 
and 
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6.  Based  on  an  evaluation  of  the 
limited  data  on  patterns  of  amino  add 
use  and  adverse  health  efiects.  LSRO/ 
FASEB  conduded  that  the  saf^  of 
unrestrided  use  of  particular  amino 
adds  in  dietary  supplements  cannot  be 
assumed. 

LSRO/FASEB  recommended  a 
systematic  evaluation  of  certain  efifects 
of  these  substances,  given  the  scardty  of 
safety  data  for  the  amino  adds  in 
dietary  supplements.  Specific  details  of 
the  LSRO/FASEB  report  findings  are 
discussed  in  the  amino  adds  section 
elsewhere  in  this  document. 

G.  Current  Legal  Framework  for  Dietary 
Supplements  Under  the  Act 

FDA’s  authority  to  regulate  the  safety 
and  labeling  of  dietary  supplements 
derives  from  both  the  food  and  the  drug 
provisions  of  the  ad.  A  produd  is 
legally  a  food  or  a  drug  tesed  on  its 
intended  use.  Products  primarily 
consumed  for  their  taste,  aroma,  or 
nutritive  value  are  foods  imder  section 
201(f)  of  the  ad  (21  U.S.C.  321(f)) 
{Nutrilab.  Inc.  v.  Schweiker,  713  F.2d 
335  (7th  Cir.  1983)).  While  many  dietary 
supplements  are  foods  under  this 
definition,  other  produds,  although 
marketed  as  dietary  supplements,  fall 
within  the  drug  definition  (section 
201(g)  of  the  ad)  because  they  are 
intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment  or  prevention  of 
disease  or  to  afied  the  strudure  or  a 
fundion  of  the  body.  The  intended  use 
of  a  produd  may  be  determined  from 
labeling,  advertising,  or  other  sources. 

Because  dietary  supplements  are 
subjed  to  regulation  as  foods,  drugs,  or 
both,  there  are  a  variety  of  statutory 
provisions  that  come  into  play  in  the 
regulation  of  these  produds.  These 
provisions  include  the  adulteration 
provisions  for  food  and  drugs  (sedions 
402  and  501  of  the  ad  (21  U.S.C.  342 
and  351)),  the  misbranding  provisions 
(sections  403  and  502  of  the  ad  (21 
U.S.C.  343  and  352)),  as  well  as  the 
provisions  on  food  additives  (sedion 
409  of  the  act  (21  U.S.C.  348)), 
prescription  drugs  (section  503  of  the 
ad  (21  U.S.C.  353)),  and  new  drug 
approvals  (sedion  505  of  the  ad  (21 
U.S.C.  355)). 

Fimdamental  to  how  the  agency 
ensures  the  safety  of  foods,  including 
dietary  supplements,  are  the  food 
additive  provisions  of  the  ad  (sections 
201(s).  402(a)(2)(C),  and  409).  Before 
1958,  a  manufadurer  could  use  an 
ingredient  in  food,  and  FDA  had  the 
biuden  of  proving,  subsequent  to 
marketing,  that  the  ingredient  was 
harmful  at  some  level.  The  1958  Food 
Additives  Amendment  refleded  a 
determination  by  Congress  that 


marketers  of  processed  foods  should 
bear  the  burden  of  establishing  the 
safety  of  the  ingredients  they  use  before 
exposins  the  public  to  them. 

A  food  additive  is  broadly  defined  in 
section  201(s)  of  the  ad  as  any 
substance,  the  intended  use  of  which 
results,  or  may  reasonably  be  expeded 
to  result,  dire^y  or  indiredly,  in  its 
becoming  a  component  or  otherwise 
afiecting  the  charaderistics  of  food.* 
Thus,  ingredients  incorporated  into 
dietary  supplements  (vitamins, 
minerals,  amino  adds,  herbs,  and  other 
similar  nutritional  substances  that  are 

firocessed  in  tablet,  capsule,  powder,  or 
iquid  form)  are  food  additives  unless 
they  are  generally  recognized  as  safe 
(GRAS),  or  prior-sanctioned.^ 

Section  409(b)(1)  of  the  ad  requires 
the  manufadurer  to  submit  a  petition  to 
establish  the  safety  of  use  of  a  food 
additive,  which  must  include,  among 
other  information,  data  that  establish 
that  the  additive  will  accomplish  its 
intended  physical  or  technical  effect  in 
the  food.  FDA  is  precluded  under 
section  409(c)(4)(B)  of  the  ad  (21  U.S.C. 
348(a))  from  issuing  a  food  additive 
tolerance  and  under  its  regulation  (21 
CFR  184.1(b))  fium  afiinning  the  GRAS 
status  of  a  substance  for  which  a 
technical  efied  has  not  been 
demonstrated. 

Some  food  ingredients  are  marketed 
based  on  the  manufacturers' 
independent  determination  that  they  are 
GRAS.  Such  manufacturers  do  so  at  the 
risk  that  the  agency  will  disagree  and 
bring  a  regulatory  adion  against  the 
produd. 

H.  FDA’s  Regulatory  Concerns 
The  broad  spectrum  of  dietary 
supplement  produds  present  a  range  of 
safety  and  laroling  issues.  Most  of  Uie 
ingredients  in  dietary  supplements, 
especially  vitamins  and  essential 
minerals  taken  in  moderate  potendes, 
present  few  safety  concerns.  A  smaller 
number  of  ingredients  of  dietary 
supplement  products  and  of  dietary 
supplement  produds  themselves, 
however,  do  pose  dired  and  indii:8d 
hazards. 

Dired  hazards  are  those  adverse 
health  effeds  diredly  attributable  to  the 
components  of  dietary  supplement 
produds.  They  may  1^  the  result  of 
efieds  of  one  or  more  of  the  ingredients 

'  Recently,  two  courts  of  appeal  have  held  that  the 
named  ingi^ent  in  a  gelatin  capsule  that  consists 
only  of  that  ingredient,  and  the  ingredients 
necessary  to  form  the  capsule,  is  not  a  food 
additive.  FDA  is  considering  seeking  further  review 
of  these  decisions. 

^  A  substance  is  considered  prior-sanctioned  if  its 
specific  use  in  food  was  authorized  by  FDA  or  the 
Department  of  Agriculture  prior  to  Septembw  6, 
1958. 


(be  it  the  desired  ingredient  or  a  binder 
or  filler),  an  interactive  effect  of 
components  of  the  produd,  or  an  efied 
of  a  contaminant  in  one  or  more  of  the 
inmdients  of  the  dietary  supplement. 

^e  agency  is  concerned  ahout 
potential  dired  hazards  of  some  dietary 
supplements  because  information  on  the 
safety  or  the  nature  of  many  of  the 
ingredients  used  in  dietary  supplements 
is  not  available.  For  example,  there  is 
considerable  natiual  variability  in  the 
constituents  of  herbs  and  other 
botanicals  and  of  glandular  ingredients, 
and  methods  to  charaderize  many  of 
these  products  and  their  constituents  do 
not  exist  (e.g.,  to  determine  the  identity 
and  bioavailability  of  adive  ingredients 
or  to  measure  the  levels  of  heavy  metals, 
pestiddes,  or  microbial  contaminants). 
Furthermore,  there  apparently  are  no 
generally  accepted  current  good 
manufacturing  practices  (CGMP's)  that 
address  how  supplement  produds  are  to 
be  manufactured  to  ensure  that  they 
have  the  claimed  potency,  appropriate 
purity,  and  other  quality  and 
performance  attributes  that  help  to 
ensure  safety. 

Indired  hazards  may  occur  if  the  use 
of  a  supplement  produd  delays  the 
diagnosis  or  treatment  of  a  health 
disorder.  This  is  a  particular  concern 
when  exaggerated  or  imfoimded  claims 
are  made  regarding  the  benefits  of  a 
product  in  treating  or  preventing  serious 
diseases,  such  as  cancer  and  AIDS. 

These  indired  hazards  are  ordinarily 
dealt  with  through  FDA’s  health  fraud 
program. 

To  facilitate  a  more  detailed 
examination  of  these  concerns  the 
agency  has  divided  this  document  into 
the  following  sections:  “II.  Vitamins  and 
Minerals,’’  “III.  Amino  Acids,’’  “IV. 
Herbs,’’  and  “V.  Other  Components  of 
Dietary  Supplements’’. 

n.  Vitamins  and  Minerals 

A.  Use  of  Vitamin  and  Mineral 
Supplements 

Vitamins  and  essential  minerals  are 
nutrients.  They  are  essential  for  life  and 
must  be  obtained  from  dietary  sources 
because  they  cannot  be  synthesized  by 
the  body  or  are  not  present  in  the  body 
in  amounts  adequate  to  maintain  health. 
Vitamin  and  mineral  dietary 
supplements  have  a  long  history  of  use 
at  levels  at  the  Recommended  Dietary 
Allowances  (RDA’s),  below  the  RDA’s, 
or  at  low  multiples  of  the  RDA’s,  and 
are  generally  considered  safe  at  these 
levels  for  the  general  population. 

Intakes  above  RDA  levels,  however,  vary 
widely  in  their  potential  for  adverse 
effects.  For  some  nutrients,  such  as  the 
mineral  selenium,  there  is  a  small 
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difference  between  intake  levels  that  are 
safe  and  levels  that  can  he  harmful. 

Other  nutrients  such  as  vitamin  C  and 
thiamin  have  considerably  larger  ranges 
of  safe  intake. 

Sales  of  dietary  supplements 
containing  vitamins  and  minerals  have 
increased  dramatically  during  the  past 
two  decades  (Ref.  3).  In  1990,  sales 
totaled  $2.9  billion.  In  a  1990  survey  of 
the  dietary  supplement  market, 
multivitamins  and  minerals  accounted 
for  42  percent  of  the  market  share  in 
dollars,  vitamin  C  and  calcium 
accounted  for  12  percent  and  8  percent, 
respectively,  and  vitamin  B  complex 
and  vitamin  E  each  accounted  for  9 
percent  (Ref.  5). 

One  of  the  most  comprehensive 
surveys  on  the  use  of  vitamin-  and 
mineral-containing  supplements  by 
individuals  was  the  National  Heal& 
Interview  Survey  (NHIS)  conducted  in 
1986  (Ref.  6).  This  survey  covered 
11,775  adults  (18  years  of  age  or  older) 
and  1,877  children  (2  to  6  years  of  age). 
A  total  of  about  5,600  respondents 
reported  using  more  than  3,400  diHerent 
vitamin  or  mineral-containing 
supplement  products  (Ref.  7).  The  more 
than  3,400  products  in  this  survey  were 
ipanufactuiW  or  distributed  by  about 
600  dlBerent  companies.  About  90 
percent  of  these  products  were 
manufactured  or  distributed  by  national 
companies.  The  remaining  10  percent  of 
the  products  were  manufactured  or 
distributed  by  a  large  number  of  local 
companies,  which  accounted  for  about 
half  of  the  total  number  of  companies 
identified  in  this  survey.  This  survey 
also  showed  that  the  labeled  potencies 
of  vitamin  and  mineral-containing 
supplements  varied  widely.  However, 
potencies  of  nutrients  contained  in 
children’s  and  prenatal  products  fell 
within  a  narrow  range,  generally  at  or 
below  100  percent  of  the  U.  S. 
Recommended  Daily  Allowance  (U.S. 
RDA)  per  dosage  unit  (Ref.  7). 

Potencies  of  single-nutrient  products 
(i.e.,  products  intended  for 
supplementing  one  specific  nutrient) 
and  general  multinutrient  products  (i.e., 
products  intended  for  supplementing 
two  or  more  nutrients  that  were  not 
targeted  for  use  by  children,  or  pregnant 
or  lactating  women)  varied  greatly.  For 
example,  potencies  of  single-nutrient 
supplements  ranged  from  34  percent  to 
12,500  percent  of  the  U.S  RDA  per 
tablet  for  vitamin  D;  firom  67  percent  to 
33,333  percent  for  thiamin  (vitamin  Bt); 
frt)m  69  percent  to  50,000  percent  for 
vitamin  B6:  frt)m  17  percent  to  33,333 
percent  for  vitamin  Bu*,  and  frt>m  100 
percent  to  5,000  percent  for  niacin. 
Potencies  of  general  multi-nutrient 
supplements  ranged  from  less  than  0.5 


percent  to  55,333  percent  of  the  U.S. 

RDA  per  tablet  for  vitamin  Br,  frt>m  less 
than  0.5  percent  to  15,000  percent  for 
vitamin  B6;  from  1  percent  to  16,667 
percent  for  vitamin  B12;  and  frt>m  less 
than  0.5  percent  to  5,000  percent  for 
pantothenic  acid.  As  seen  in  the  range 
of  values,  some  of  these  products  are 
extremely  high  potency,  containing 
5,000  to  about  55,000  percent  of  the  U.S. 
RDA  of  one  or  more  nutrients  per  tablet 
(Ref.  7). 

The  1986  NHIS  data  base  also 
provided  information  on  how 
supplement  use  varied  among 
respondents  that  took  supplements. 
About  5  percent  of  all  self-prescribed 
adult  users  of  vitamin  or  mineral- 
containing  supplements,  which 
represents  about  3  million  persons  in 
the  United  States,  reported  using  at  least 
5  different  vitamin  or  mineral- 
containing  products  (Ref.  6).’  For  most 
vitamins,  the  piedian  average  daily 
intake  of  all  userSD^ these  products  was 
between  100  percent  and  200  percent  of 
the  1980  RDA’s).  However,  10  percent  of 
adult  users  consumed  amounts  of 
several  vitamins  (thiamin,  riboflavin, 
vitamins  C,  E,  B6,  and  B12)  ranging  fri>m 
1,666  percent  to  3,333  percent  of  the 
RDA  or  more  frnm  the  supplements 
alone  (Ref.  6).  Maximum  average  daily 
intakes  of  thiamin,  riboflavin,  and 
vitamin  B6  were  as  high  as  about  78,600 
percent,  68,700  percent,  and  51,000 
percent  of  the  RDA,  respectively  (Ref. 

8). 

B.  Regulatory  History  of  Dietary 
Supplements  of  Vitamins  and  Minerals 

The  regulatory  history  of  dietary 
supplements  of  vitamins  and  minerals 
goes  back  over  50  years.  Details  of  this 
regulatory  history  are  contained  in  the 
F^eral  Register  of  November  27, 1991 
(56  FR  60366  at  60381).  A  brief 
discussion  of  its  history  follows. 

In  1941,  after  passage  of  the  act,  FDA 
issued  regulations  for  vitamin  and 
mineral  dietary  supplements  expressed 
as  minimum  daily  requirements.  By  the 
early  1960’s,  however,  the  agency  felt 
that  these  regulations  were  outdated. 
The  agency’s  concerns  focused  on  high 
potency  vitamins  and  on  whether  the 
potencies  of  vitamins  and  mineral 
supplements  should  be  limited  to 
nutritionally  rational  levels  when  these 
products  were  marketed  as  foods. 

In  1973,  FDA  adopted  new 
regulations  to  govern  the  labeling  and 
composition  of  dietary  supplements  and 
other  foods  that  purported  to  be,  or  were 
represented  for,  special  dietary  use 


*  ‘'Self-prescribed  luen”  refm  to  thoie  who  use 
supplements  without  a  doctor’s  racommeDdation. 
excluding  pregnant  or  lactating  females. 


because  of  their  vitamin  or  mineral 
properties.  The  1973  regulations  set 
form  definitions,  standards  of  identity, 
and  labeling  statements  for  vitamin  and 
mineral  dietary  supplements.  The 
standards  permitt^  only  five  basic 
types  of  preparations;  prescribed  the 
vitamin,  mineral,  and  other  ingredient 
composition  of  multinutrient 
supplements;  and  specified  maximum 
and  minimum  potencies  for  vitamins 
and  mineral  ingredients.  A  lawsuit  was 
filed  challenging  this  action,  and  the 
reviewing  court  remanded  the 
regulations  to  FDA.  In  1975,  FDA  held 
an  administrative  hearing  on  the 
reflations. 

While  FDA  was  in  the  process  of 
completing  the  hearing  and  revising  the 
vitamin  and  mineral  regulations 
pursuant  to  the  instructions  of  the  court. 
Congress  enacted  legislation  (Pub.  L 
94-278,  Title  V,  April  22, 1976)  that 
became  section  411  of  the  act  (21  U.S.C. 
350)  (known  as  the  “Proxmire 
Amendment”).  This  amendment 
prevents  the  agency  from  using  the  food 
standards  or  misbranding  provisions  of 
the  act  to  place  maximum  limits  on  the 
potency  of  vitamins  or  minerals  in 
foods.  It  also  prevents  the  agency  from 
classifying  any  vitamin  or  mineral  as  a 
drug  solely  b^use  it  exceeds  a  potency 
level  that  is  deemed  to  have  a 
nutritionally  sound  rationale. 

In  the  Federal  Register  of  October  19, 
1976  (41  FR  46156),  the  agency  issued 
a  final  regulation  that  amended  the  1973 
regulations  to  comply  with  the  court’s 
1974  remand  instructions  and  with  the 
Proxmire  Amendment.  Another  lawsuit 
was  filed,  and  in  February  1978,  the 
court  remanded  the  case  to  FDA.  In  the 
Federal  Register  of  March  16, 1979  (44 
FR  16005),  FDA  revoked  the  1976 
regulations  and  reinstated  certain 
portions  of  the  1973  regulations.  The 
agency  has  not  taken  any  further  action 
on  the  1976  regulations. 

C.  Current  Regulatory  Status  of 
Vitamins  and  Minerals 

Some  vitamins  and  minerals  that  are 
intended  for  use  as  dietary  supplements 
are  listed  as  GRAS  imder  part  182, 
subpart  F  (21  CFR  part  182,  subpart  F). 
In  most  cases,  the  only  limitation  placed 
on  the  conditions  of  their  use  is  CGMP 
as  defined  in  §  182.1.  Some  vitamins 
and  minerals  are  also  listed  for  other 
intended  uses,  such  as  special  dietary  or 
nutritional  additives  (part  172,  subpart 
D  (21  CFR  part  172,  subpart  D)),  or  as 
nutrients  in  processed  foods  (part  182, 
subpart  I).  In  addition,  several  vitamins 
and  minerals  have  been  affirmed  as 
GRAS  imder  part  184  (21  CFR  part  184) 
for  uses  other  than  as  ffietary 
supplements. 


33694 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


D.  Issues  of  Concern 

FDA  has  identified  certain  public 
health  issues  related  to  dietary 
supplements  of  vitamins  and  minerals. 
These  issues  include:  (1)  The  need  for 
a  comprehensive  science-based 
evaluation  of  the  potential  toxicity  of 
vitamins  and  minerals  at  various  intake 
levels:  and  (2)  in  light  of  that  review,  the 
need  to  establish  the  levels  of  intake  of 
vitamins  and  essential  minerals  that  are 
safe. 

Certain  vitamins  and  minerals  are  safe 
when  consumed  at  low  levels  but  may 
have  adverse  effects  when  consxuned 
daily  at  higher  levels.  For  example, 
consumption  of  as  little  as  25,000 
international  units  (lU’s)  per  day  of 
preformed  vitamin  A  (U.S.  RDA  is  5,000 
lU’s)  for  periods  of  several  months  or 
more  can  produce  multiple  adverse 
effects,  including  hepatic  cirrhosis, 
increased  intracranial  pressure,  and 
possibly  birth  defects  (Refs  9  and  10). 
Especially  vulnerable  groups  include 
children,  pregnant  women,  and  persons 
with  liver  pathology  caused  by  a  variety 
of  factors  including  alcohol,  viral 
hepatitis,  and  severe  protein-energy 
m^utrition  (Ref.  9). 

The  preponderance  of  reports  of 
adverse  effects  firom  excess  vitamin  B6 
(pyridoxine)  supplementation  have 
involved  intakes  above  200  milligrams 
per  day  (mg/day)  and  have  been 
associate  with  symptoms  of  a  sensory 
neuropathy.  However,  as  little  as  50  mg/ 
day  supplemental  vitamin  (U.S.  RDA 
is  2  m^  has  caused  resiunption  of 
symptoms  in  an  individual  previously 
injii^  by  higher  intakes  (Refs.  11  and 
12). 

Daily  doses  of  500  mg  of  Aiadn  from 
a  slow-release  formulation  and  750  mg 
from  an  unmodified  niacin  product 
have  been  associated  with  severe 
adverse  effects.  U.S.  RDA  is  20  mg. 

These  severe  side  effects  include 
gastrointestinal  distress  (burning  pain, 
nausea,  vomiting,  bloating,  cramping, 
and  diarrhea)  and  mild  to  severe  liver 
damage  (Refs.  13, 14,  and  15).  Several 
reports  have  suggested  that  time-release 
formulations  of  niacin  carry  a  higher 
risk  of  side  effects  than  do  unmodified 
niacin  products  (Ref.  13). 

Ingestion  of  excess  selenium  can 
cause  tissue  damage,  especially  in 
tissues  or  organs  that  concentrate  the 
element.  The  toxicity  of  selenium 
depends  upon  the  chemical  form  of  the 
ingested  element.  Human  intoxications 
have  occiirred  with  high  intakes  after  a 
period  of  a  few  weeks  (Ref.  16). 

Related  topics  on  the  safety  of  vitamin 
and  mineral  supplements  have  been 
addressed  in  th^  LSRO/FASEB  reports 
published  since  1980.  The  first  report. 


entitled  “Guidelines  for  Safety 
Evaluation  of  Nutrients”  (Ref.  17), 
evaluated  the  types  of  scientific 
evidence  needed  to  establish  the  safety 
of  vitamin  and  essential  mineral 
ingredients  in  supplements.  This  report 
stated  that  the  comprehensive  systems 
to  evaluate  the  safety  of  food  additives, 
food  colors,  and  ingredients  classified  as 
GRAS  have  limited  application  to 
decisions  on  the  safety  of  essential 
nutrients.  For  example,  eliminating 
from  the  food  supply  substances  that 
pose  a  potential  health  hazard  to  the 
public  is  not  a  feasible  option  for 
essential  nutrients.  Although  the  margin 
of  safety  between  current  levels  of 
ingestion  and  toxic  levels  may  be 
narrow  for  some  nutrients,  the  report 
pointed  out  that  the  highest  no-adverse- 
effect  level  for  most  nutrients  is  ill- 
defined.  Accordingly,  the  report 
concluded  that  a  system  is  needed  to 
evaluate  and  compare  data  on 
essentiality  and  toxicity  of  nutrients  at 
various  levels  of  intake.  This  report 
further  concluded  that,  in  the  absence  of 
toxicological  testing,  nutrients  cannot  be 
assumed  to  be  fr^  of  adverse  effects 
even  at  intake  levels  possible  from 
normal  diets. 

A  second  report,  entitled  “Feasibility 
of  Identifying  Adverse  Effects  of 
Vitamins  and  Essential  Minerals  in 
Man”  (Ref.  18),  concluded  that  studies 
with  nonrandomized,  self-selected 
treatment  groups  cannot  be  sufficiently 
definitive  to  establish  a  causal 
relationship  between  nutrient  excess 
and  subtle,  long-term  adverse  effects. 
Furthermore,  according  to  the  report, 
data  collected  in  national  surveys  on  the 
normal  consumption  of  vitamins  and 
essential  minerals  by  the  general  U.S. 
population,  either  as  dietary 
components  or  as  nutrient  supplements, 
are  of  limited  value  for  the  design  of 
clinical  protocols.  The  report  stated, 
however,  that  prospective  clinical 
investigations  of  certain  vitamins  or 
essential  minerals  can  help  to  provide  a 
reliable  and  extensive  data  base  that 
would  be  required  for  evaluating  the 
competing  risks  of  nutrient  deficiency 
and  toxicity.  A  prime  objective  of  a 
clinical  protocol  would  ^  the 
identification  of  early  and  sensitive 
indicators  of  toxicity  associated  with 
chronic  ingestion  of  nutrient  excesses. 
The  report  concluded  that  the  study  of 
potential  adverse  effects  of  vitamins  and 
essential  minerals  would  enhance  the 
protection  of  public  health. 

The  usefulness  of  a  national  nutrition 
survey  data  base  for  monitoring  nutrient 
safety  of  the  U.S.  population  was 
evaluated  through  a  contract  study 
entitled  “Suggested  Measures  of 
Nutritional  Status  and  Health 


Conditions  for  the  Third  National 
Health  and  Nutrition  Examination 
Survey”  (Ref.  19).  This  study’s  primary 
objective  was  to  identify  physiological 
measures  useful  to  FDA  for  monitoring 
both  the  safety  and  adequacy  of  the  food 
supply,  for  inclusion  in  the  third 
National  Health  and  Nutrition 
Examination  Survey  (NHANES  III).  The 
report  identified  specific  clinical 
indices  useful  in  a  survey  to  identify  the 
prevalence  within  population  subgroups 
of  adverse  health  effects  related  to 
excessive  dietary  intake  of  selected 
nutrients.  Measures  of  the  safety  of 
vitamins  A,  D,  and  B6  and  the  minerals 
iron  and  selenium  were  suggested. 
Measures  of  the  safety  of  other  nutrients 
were  not  available  or  not  considered 
useful  for  this  sxirvey. 

E.  FDA’s  Task  Force  Discussion  on 
Vitamin  and  Mineral  Supplements 

The  Task  Force  recognized  that  most 
vitamins  and  minerals  are  generally  safe 
when  their  intake  is  limited  to  small 
multiples  of  the  RDA’s.  However,  the 
Task  Force  identified  certain  health 
risks  at  higher  levels  of  intake. 

The  Tasx  Force  recommended  that 
FDA  use  notice  and  comment 
rulemaking  to  establish  safe  levels  of 
use  for  vitamins  and  essential  minerals  | 
in  dietary  supplements.  The  Task  Force 
recommended  that  these  levels  be  the 
maximiim  daily  safe  supplemental 
intake  for  a  given  vitamin  or  essential 
mineral,  called  a  “dietary  supplement 
limit”  (DSL).  The  Task  Force  discussed 
the  consequences  of  regulating 
supplement  products  containing 
ingredients  that  are  not  GRAS.  It  stated 
that  the  agency  generally  has  not  been 
willing  to  pursue  enforcement  actions 
unless  it  could  demonstrate  some  degree 
of  toxicity  or  potential  toxicity.  The 
Task  Force  stated  that  FDA  has  declined 
to  set  safe  levels  for  nutrients  in  dietary 
supplements  because  the  industry  has 
shown  that  setting  such  levels  provides 
it  with  a  cutoff  point  just  below  which 
FDA  will  not  take  action,  even  though 
such  levels  are  high.  Such  levels  then 
become  the  industry  marketing  norm. 
Nevertheless,  the  Task  Force  stated  that 
setting  such  levels  is  appropriate  to 
ensure  safety.  The  Task  Force 
recommended  that  to  ensure  the  safety 
of  products  containing  vitamins  and 
minerals,  the  agency  adopt  a  DSL  for 
each  vitamin  and  essential  mineral. 

The  Task  Force  said  that  the  agency 
should  initiate  rulemaking  to  establish 
these  safe  levels  of  use.  Alternatively,  it 
suggested  that  the  agency  could  call  for 
the  submission  of  food  additive  or 
GRAS  affirmation  petitions  on  the  use  of 
vitamins  or  essential  minerals  in  dietary 
supplements.  One  approach,  the  Task 
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Force  suggested,  would  be  for  the 
agency  to  propose  to  affirm  as  GRAS 
(with  certain  specific  exceptions)  the 
highest  RDA  levels  listed  by  the 
National  Academy  of  Sciences.  The 
Task  Force  stated  that  the  burden  would 
then  shift  to  those  commenting  to 
submit  evidence  that  would  justify  a 
higher  level  that  represents  safe  use. 

Such  an  approach,  the  Task  Force 
pointed  out,  would  facilitate  the  prompt 
publication  of  a  proposals  and  focus  the 
work  of  agency  scientists  on  preparing 
the  final  rules  based  on  the  evidence 
submitted. 

The  Task  Force  recommended  such 
actions  because  it  believed  that  it  is 
appropriate  for  the  agency  to  distinguish 
between  those  vitamin  and  essential 
mineral  potencies  in  dietary 
supplements  whose  use  is  safe,  and 
those  whose  use  create  public  health 
concern. 

F.  Request  for  Public  Comment  on  the 
Safety  of  Vitamin  and  Mineral 
Supplements 

FDA  requests  comment  on  the 
appropriate  procedures,  both  scientific 
and  administrative,  and  types  of  data  for 
establishing  the  safety  of  vitamins  and 
essential  minerals  intended  for 
consumption  in  dietary  supplements  in 
quantities  significantly  in  excess  of  the 
amounts  necessary  to  meet  the  known 
nutrient  needs  of  practically  all  healthy 
people.  As  stated  previously,  the  Task 
Force  recommended  one  approach  to  a 
scientifically  based  determination  of  the 
upi>er  levels  of  safe  use  of  vitamin  and 
essential  mineral  ingredients.  FDA  is 
soliciting  comments  on  this 
recommendation  as  well  as 
recommendations  on  other  approaches. 

In  addition,  FDA  requests  comments 
on  the  following  questions  concerning 
evaluation  of  the  safety  of  vitamins  and 
minerals,  which  may  also  be 
appropriate  for  the  other  ingredient 
categories: 

1.  How  should  the  requirement  under 
section  409  of  the  act  that  the  tolerance 
limitation  not  be  set  higher  than  the 
level  necessary  to  accomplish  the 
additive’s  intended  physical  or  other 
technical  effect  be  satisfied? 

2.  If  current  safety  evaluation 
procedures  are  followed,  what  safety 
factor  or  margin  of  safety  is  appropriate? 

3.  If  safety  factors  or  margins  of  safety 
are  to  be  applied,  how  should  adverse 
effects  be  identified  against  which  these 
factors  or  margins  will  be  applied? 

4.  Under  what  circumstances  and  how 
can  data  from  nonexperimental  adverse 
reaction  reports  and  other  sources  be 
utilized? 

5.  Is  it  necessary  to  establish 
specifications  and  good  manufacturing 


practices  to  assure  the  safety  of  vitamin 
and  essential  mineral  products? 

As  a  secondary  issue,  the  agency  does 
not  know  what  assumptions  and 
expectations  consumers  and  health 
professionals  have  relative  to  the  safety 
of  ingredients  of  dietary  supplements. 
FDA  requests  comments  on  what 
assumptions  consumers  make  about  the 
safety  of  ingredients  in  dietary 
supplement  products,  and  on  what 
information  consumers  should  have  on 
the  label  or  in  labeling  to  make 
informed  choices  about  the  safety  of 
these  products. 

m.  Amino  Acids 

A.  Current  Use  of  Amino  Acid 
Supplements 

Amino  acids  are  available  in  the 
marketplace  as  single  compoimds,  in 
mixtures  (containing  two  or  more  amino 
acids),  as  components  of  protein 
powders,  as  chelated  single  compounds, 
or  in  chelated  mixtures.  These  products 
are  marketed  for  a  variety  of  uses. 
LSRO/FASEB  found  that  amino  acids  in 
dietary  supplements  are  primarily  used 
for  nonnutritional  purposes,  i.e.,  for 
specific  therapeutic  eftects  (Ref.  10). 
Amino  acids  were  reported  to  be  the 
most  frequently  mentioned  component 
on  ingredient  lists  for  dietary 
supplements  advertised  in  a  survey  of 
body  building  magazines  (Ref.  4). 

LSRO/FASEB  estimated  the  quantities 
of  individual  amino  acids  available  for 
sale  by  members  of  a  major  trade 
association  in  the  United  States  fi-om 
1987  to  1989  (Ref.  20).  L-lysine  and  L- 
tryptophan  (for  1987  to  1988)  were 
available  in  the  highest  amounts,  i.e., 
greater  than  1,000,000  pounds  per  year 
for  each.  L-methionine  had  the  next 
highest  availability  rate  at  more  than 
20,000  pounds  per  year.  Data  on  the 
ingestion  of  amino  acids  by  individuals 
have  not  been  collected,  but  product 
labels  recommended  daily  intakes 
(RDI’s)  ranging  fi-om  0.25  to  4.5  grams 
(g)  for  single  amino  acids,  fiom  about  1 
to  15  g  for  partially  digested  protein 
blends  (Ref.  20),  and  ^m  0.35  to  40.0 
g  for  unspecified  amino  acids  (Ref.  4). 

B.  Information  on  the  Role  of  Amino 
Adas  in  Human  Nutrition 

Amino  acids  are  the  individual 
structural  units  of  proteins  and  are 
recursors  for,  or  may  function  as, 
iologically  active  molecules  such  as 
some  neurotransmitters  and  hormones. 
Nine  amino  acids,  histidine,  isoleucine, 
leucine,  lysine,  methionine, 
phenylalanine,  threonine,  tryptophan, 
and  valine,  must  be  supplied  in  the  diet 
because  they  are  not  synthesized  by 
humans  or  synthesized  only  in  amounts 


inadequate  for  normal  growth  or 
maintenance  and  are  thus  considered 
essential  (Ref.  3).  Other  amino  acids  are 
nonessential  because  they  are 
synthesized  endogenously  in  amounts 
sufficient  to  support  growth  and 
nitrogen  balance  and  are,  therefore,  not 
specifically  required  in  the  diet. 

Most  amino  adds  are  supplied  in  the 
normal  diet  as  constituents  of  protein, 
not  as  free  amino  adds.  Consumption  of 
foods  containing  intad  proteins 
ordinarily  provides  sufficient  amounts 
of  amino  acids  for  growth  and 
development  of  children  and 
maintenance  of  health  of  adults  in  the 
general  U.S.  population.  Safety  in  these 
forms  is  generally  not  a  concern. 

Some  amino  adds,  such  as  L- 
tryptophan  and  L-arginine,  have  been 
promoted  and  used  for  their  claimed 
pharmacologic  effeds.  The  use  of 
dietary  supplements  containing  these 
free  amino  acids  appears  to  be  a 
common  practice  among  individuals 
interested  in  increasing  muscle  mass 
and  strength  (Refs.  2,  4,  and  20). 

C.  Regulatory  History  of  Amino  Acid 
Supplements 

In  1945,  FDA  issued  a  Trade 
Correspondence  stating  that  a  food  to 
which  an  amino  add  is  added  would 
ordinarily  be  regarded  as  a  food  for 
special  dietary  use  and  must  be  so 
labeled,  but  may  also  in  some  cases  be 
subjed  to  the  drug  provisions  of  the  act 
(Ref.  21).  Subsequently,  the  1958  Food 
Additives  Amendment  required  the 
premarket  approval  of  any  substance 
whose  intended  use  could  reasonably  be 
expeded  to  result  in  its  becoming  a 
component  of  food,  unless  the  use  of  the 
substance  were  GRAS  or  subjed  to  a 
prior  sandion.  In  1960  (25  FR  880, 
February  2, 1960,  and  25  FR  7332, 
August  4, 1960),  FDA  proposed  to  list  a 
number  of  amino  acids  as  GRAS  for 
their  intended  use  as  “nutrients  and/or 
dietary  supplements”  with  no 
limitations  codified  at  that  time  under 
21  CFR  121.101(d)(5).  This  proposal  was 
finalized  in  1961  (26  FR  1444,  February 
18, 1961). 

In  the  Federal  Register  of  April  6, 
1972  (37  FR  6938),  FDA  proposed  to 
revoke  the  GRAS  status  of  all  amino 
acids  for  use  as  nutrients  in  foods  and 
for  use  in  dietary  supplements  because 
of  safety  concerns  ba^  on  studies 
showing  that  excessive  intakes  of 
certain  amino  adds  produced  adverse 
effects  in  animab.  FDA  concluded  that 
the  available  information  was 
insufficient  to  support  the  GRAS  status 
of  amino  adds.  At  the  same  time,  FDA 
proposed  conditions  for  the  safe  use  of 
amino  acids  as  food  additives. 
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In  the  same  issue  of  the  Federal 
Re^er,  FDA  also  proposed  a  food 
admtive  regulation  to  provide  for  the 
use  of  amino  acids  as  nutrient 
fortificants  for  addition  to  intact 
protein-containing  foods  to  improve  the 
protein  quaUty  of  these  foods  (37  FR 
6938).  To  prevent  the  random  addition 
of  amino  acids  to  foods,  the  agency 
proposed  to  limit  the  use  of  amino  acids 
to  foods  that  contain  natiually 
occurring,  primarily  intact,  protein  that 
are  considered  significant  dietary 
sources  of  protein.  The  agency  also 
addressed  the  use  of  amino  acids  in 
special  formulations  for  nutritional  use 
in  medical  conditions. 

In  the  Federal  Register  of  July  26, 

1973  (38  FR  20036),  FDA  published  a 
final  rule  that  revoked  the  GRAS  status 
of  amino  adds  for  nutritive  and  dietary 
supplement  purposes.  FDA  promulgated 
a  fo^  additive  regulation  that  restricted 
the  addition  of  amino  adds  as  nutrients 
to  foods  only  when  needed  to 
significantly  improve  the  biological 
quality  of  the  total  protein  in  a  food 
containing  naturally  occurring, 
primarily  intad  protein  that  is 
considered  a  significant  dietary  protein 
source.  In  addition,  the  ag^cy  stated 
that  no  action  would  be  taken  to  alter 
the  GRAS  status  of  amino  adds  or  their 
derivatives  with  recognized 
normutritive  uses  (e.g.,  as  flavor 
enhancers  or  dough  conditioners). 

From  1974  through  1976,  several 
amino  adds  were  listed  in  21  CFR 
121.1002  as  food  additives.  However, 
because  of  an  editorial  error  in 
recodifying  FDA’s  regulations,  amino 
adds  were  listed  as  GRAS  for  use  as 
“nutrients  and/or  dietary  supplements’’ 
in  the  March  15, 1977,  edition  of  title  21 
of  the  Code  of  Federal  Regulations.  This 
error  was  correded  by  a  Federal 
Register  notice  dated  October  28, 1977 
(42  FR  56278  at  56279).  In  early  1977, 
prior  to  the  correction,  FDA  brought  a 
seizure  action  against  L-tryptophan 
tablets  on  the  grounds  that  the  tablets 
contained  an  unapproved  food  additive. 
The  court  foimd  that,  despite  the  fad 
that  FDA’s  error  had  been  inadvertent, 
the  manufadurer  was  entitled  to  rely  on 
the  GRAS  regulations  as  published.  In 
another  seizure  initiated  in  1977  against 
L-tryptophan  as  a  dietary  supplement, 
FDA  agreed  to  dismissal  with  prejudice 
on  September  14, 1982. 

D.  Current  Regulatory  Status  of  Amino 
Acid  Supplements 

Amino  adds,  except  L-cysteine  and 
its  hydrochloride  salt,  may  only  be  used 
as  ingredients  of  food  in  accordance 
with  §  172.320  (21  CFR  172.320).  L- 
cysteine  and  its  hydrochloride  salt 
(§§  184.1271  and  184.1272)  are  affirmed 


as  GRAS  for  use  as  dough  strengtheners. 
Under  §  170.50  (21  CFR  170.50),  FDA 
has  determined  that  the  use  of  glydne 
and  its  salts  for  certain  technical  efiects 
in  human  food  is  not  GRAS.  FDA 
considers  all  other  uses  of  amino  adds 
in  food  to  represent  unapproved,  and 
therefore  unlawful,  uses  of  food 
additives. 

E.  Issues  of  Concern 

Products  containing  cunino  acids 
warrant  spedal  attention  by  the  agency 
because  of  several  recent  events, 
including;  (1)  The  recent  epidemic  of 
EMS,  a  serious  disease  associated  with 
consumption  of  L-tryptophan 
supplement  products,  (2)  a  recent  report 
by  an  independent  organization  that 
concluded  that  data  lowing  safety  of 
amino  adds  in  dietary  supplements  are 
lacking  (Ref.  20),  and  (3)  the  task  force 
report,  which  discussed  amino  adds 
and  presented  various  options  for 
regulating  dietary  supplements  that 
contain  amino  acids. 

1.  EMS  Outbreak  from  L-Tryptophan 

The  outbreak  of  EMS  firom  the  use  of 
L-tryptophan-containing  dietary 
supplements  has  prompted  FDA  to 
reexamine  its  enforcement  posture 
regarding  amino  acid  containing 
supplements.  EMS  is  a  systemic 
connective  tissue  disease  charaderized 
by  eosinophilia  (an  increase  in  one  type 
of  the  white  blood  cells),  myalgia 
(severe  muscle  pain),  and  cutaneous 
(skin)  and  neuromuscular 
manifestations.  'This  illness,  which 
occurred  in  epidemic  fashion  in  the 
United  States  in  the  summer  and  fall  of 
1989,  is  assodated  with  the  use  of 
dietary  supplements  containing  L- 
tryptophan  (Ref.  39).  To  date,  more  than 
1,500  cases,  including  38  deaths,  have 
met  the  Centers  for  Disease  Control 
(CDC)  case  surveillance  definition  of  the 
disease,  although  the  true  inddence  of 
the  disorder  is  thought  to  be  much 
higher. 

FDA  first  learned  about  problems 
with  L-tryptophan  in  1989,  following  a 
report  from  New  Mexico  about  four 
cases  of  an  illness  manifested  by 
myalgia  and  eosinophilia,  in  which  the 
common  denominator  appeared  to  be 
the  use  of  L-tryptophan.  FDA 
subsequently  issued  a  strong  public 
warning  on  November  11, 1989  (Ref. 

22),  to  discontinue  the  use  of  L- 
tryptophan.  On  November  17, 1989,  in 
conjunction  with  CDC,  FDA  requested  a 
nationwide  recall  of  all  over-the-counter 
dietary  supplements  containing  100  mg 
or  more  of  L-tryptophan  (Ref.  23).  The 
agency  also  issued  an  Import  Alert  to 
detain  all  foreign  shipments  of  L- 
tryptophan  (Refs.  24  and  25).  On  March 


22, 1990,  the  recall  was  extended  to  all 
marketed  produds  containing  added 
manufactured  L-tryptophan  b^use  of  a 
case  of  cMS  in  a  patient  consuming  less 
than  100  mg  daily  (Ref.  26).  (Ffroducts 
containing  added  L-tryptophan 
permitted  by  §  172.320  were  excluded 
TOm  this  recall.)  The  net  efiect  of  the 
recall  and  import  alert  was  a  ban  on  the 
oral  supplement  forms  of  L-tryptophan 
because  virtually  all  of  the  raw  material 
used  to  formulate  U.S.  products  was 
imported. 

l^spite  recent  intense  research,  the 
exact  cause  of  EMS  and  an 
understanding  of  how  it  develops  have 
not  been  established.  Initial 
epidemiological  studies  implicated  the 
I^tiyptophan  produced  by  a  single 
Japanese  manufacturer,  Showa  Denko  K. 
K.,  and  further  noted  that  certain 
impurities  were  identifiable  in  batches 
of  case-associated  L-tryptophan.  These 
findings  suggested  that  some  impurity 
or  other  component  in  these  batches  of 
L-tryptophan  may  have  been 
responsible  for  EMS.  However,  both 
initial  and  subsequent  epidemiological 
studies  on  the  EMS  epidemic  have 
identified  cases  of  EMS,  and  another 
related  disease,  eosinophilic  fascitis, 
that  occurred  before  the  1989  epidemic 
and  that  appear  to  be  related  to  other 
batches  or  sources  of  L-tryptophan 
(Refs.  27, 40  and  41). 

EMS  and  other  related  disorders  are 
also  reported  to  be  associated  with 
exposiue  to  L-5-hydroxytryptophan,  a 
related  compound  that  is  not 
manufactured  using  the  biofermentation 
process  that  was  used  for  production  of 
L-tryptophan  and  is,  therefore,  not 
associated  with  the  same  impurities  or 
contaminants.  There  is  also  some 
evidence  for  predisposing  factors  in 
some  EMS  patients.  These  data,  as  well 
as  data  from  animal  experiments  (Ref. 
28),  indicate  that  L-tryptophan,  either 
alone  or  in  combination  with  some 
other  component  in  the  supplement 
products,  may  be  responsible  for  some 
of  the  pathological  features  in  EMS. 
Taken  together,  these  findings  support 
previous  suggestions  that  the  L- 
tryptophan-associated  EMS  was  caused 
by  several  factors  and  is  not  necessarily 
related  to  a  contaminant  in  a  single 
source  of  L-tryptophan. 

2.  Summary  of  LSRO/FASEB  (1992) 
Report  on  Amino  Acids 

As  discussed  earlier,  LSRO/FASEB 
reviewed  the  available  safety  data  for 
the  following  amino  acids:  branched- 
chain  amino  adds  (leudne,  isoleucine, 
and  valine),  histidine,  lysine, 
methionine,  L-phenylalanine,  D- 
phenylalanine,  threonine,  L-tryptophan, 
D-tryptophan,  alanine,  arginine. 
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ornithine  and  dtruUine,  asparagine, 
aspartic  acid,  cysteine  and  cystine, 
glutamine,  glutamic  acid,  glycine, 
proline  and  hydroxyproline,  serine,  and 
tyrosine. 

For  each  of  the  amino  acids,  LSRO/ 
FASEB  reviewed  the  scientific  literature 
bom  studies  with  experimental  animals 
and  humans.  Special  emphasis  in  the 
review  was  given  to  met^olism,  genetic 
influences  on  metabolism,  and  groups 
with  potentially  higher  risk  for  adverse 
health  effects  resulting  from  use  of 
amino  acids  in  supplements. 

LSRO/FASEB  reached  several 
conclusions: 

1.  A  safe  level  of  intake  for  the  amino 
acid-containing  dietary  supplements  in 
the  report  could  not  be  identified. 

2.  Tnere  is  a  basis  for  particular 
concern  about  the  use  of  dietary 
supplements  containing  amino  acids  by 
several  subgroups  of  the  general  healthy 
population  (e.g.,  women  of  childbeeiring 
age,  especially  if  pregnant  or  lactating; 
infants,  children,  and  adolescents;  the 
elderly;  individuals  homozygous  or 
heterozygous  for  inherited  disorders  of 
amino  acid  metabolism;  individuals 
who  smoke;  and  persons  with  low 
dietary  protein  intakes)  and  by  patients 
with  certain  diseases  who  were 
considered  to  be  at  higher  risk  for 
possible  adverse  effects.  The  report 
concluded  that  use  by  these  special 
groups  of  dietary  supplements 
containing  amino  acids  requires 
responsible  medical  advice  and 
supervision. 

3.  The  use  of  D-amino  acids  in  dietary 
supplements  is  inappropriate  because 
they  have  not  been  shown  to  have 
nutritional  function  in  humans. 

4.  There  is  an  immediate  need  to  label 
dietary  supplements  containing  amino 
acids  to  provide  accurate  information  on 
chemical  composition  and  purity  of 
ingredients,  isomeric  identity,  shelf  life, 
suggested  doses,  and  contraindications 
for  use.  LSRO/FASEB  also  noted  the 
need  for  additional  information  on 
consumption  of  dietary  supplements 
containinc  amino  acids. 

5.  Based  on  an  evaluation  of  the 
limited  data  on  patterns  of  amino  acid 
use  and  adverse  health  efiects,  LSRO/ 
FASEB  concluded  that  the  safety  of 
unrestricted  use  of  particular  amino 
acids  in  dietary  supplements  cannot  be 
assumed.  LSRO/FASEB  recommended  a 
systematic  evaluation  of  certain  efiects 
of  these  substances,  given  the  paucity  of 
safety  data  on  the  amino  acids  in  dietary 
supplements. 

n)A  has  reviewed  the  LSRO/FASEB 
report  and  notes  that  it  is  consistent 
with  the  agency's  previous 
determination  that  amino  acids  for 
nutritive  purposes  are  not  GRAS.  FDA 


solicits  comments  on  the  report  and 
submission  of  data  that  was  not 
included  in  the  report. 

F.  FDA's  Task  Force  Discussion  on 
Amino  Acids 

As  discussed  earlier,  amino  adds 
were  one  category  of  ingredients  of 
dietary  supplements  considered  by  the 
Task  Force.  The  Task  Force  suggested 
several  options  for  the  agency  to 
consider  in  the  regulation  of  amino 
acid-containing  dietary  supplements. 

One  option  is  to  regulate  single  amino 
acids  and  mixtures  of  amino  acids  as 
drugs  when  marketed  for  any  use  other 
than  those  specified  in  the  GRAS  and 
food  additive  regulations. 

A  second  reginatory  option  identified 
in  the  report  is  to  regulate  amino  acids 
in  supplements  as  food  additives  or 
GRAS  substances  with  a  DSL  low 
enough  to  ensure  safety,  unless  drug 
claims  are  made,  in  which  case  the 
products  would  be  drugs.  The  Task 
Force  recognized  that  if  the  latter  option 
were  adopted  by  the  agency,  a  DSL  for 
each  amino  acid  would  have  to  be 
established. 

The  Task  Force  recommended  that 
amino  acid-containing  dietary 
supplements  be  regvilated  as  drugs.  This 
recommendation  was  based,  in  part,  on 
information  presented  indicating  that 
the  primary  intended  use  of  these 
products  is  for  therapeutic  rather  than 
nutritional  purposes.  The  Task  Force 
pointed  to  the  wide  marketing  of  amino 
acids  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease  or  to  affect  the  structure  of  the 
body  through  such  claims  as  “Nature's 
Tranquilizer,”  '•  •  •  *  stimulates  the 
immune  system  *  *  ••  •  •  * 

reduce  craving  for  alcohol  and  sweets 
*  *  •  •  •  used  in  the  treatment 

of  alcoholism.  •  *  *  ”  and  “used  in  the 
treatment' of  schizophrenia  and 
senility.” 

G.  Request  for  Public  Comment  on 
Regulatory  Approach  to  Amino  Acid 
Dietary  Supplement  Products  ^ 

Based  on  the  foregoing,  it  is  clear  that 
many  amino  acid  products  are  being 
marketed  in  violation  of  the  act  because 
they  are  imapproved  food  additives,  and 
adequate  scientific  evidence  to  ensure 
their  safe  use  does  not  exist,  cur  because 
they  are  being  marketed  for  therapeutic 
uses,  and  the  drug  requirements  of  the 
act  have  not  been  satisfied  for  these 
uses. 

FDA  intends  to  bring  amino  acid- 
containing  supplements  into 
compliance  with  the  law.  As  part  of  this 
efiort,  FDA  is  providing,  with  the 
publication  of  this  document,  an 
opportunity  for  interested  persons  to 


submit  data  and  information  on  the 
safety  and  intended  uses  of  amino  acids, 
as  well  as  support  for  claims  being  made 
for  them. 

Amino  acid-containing  supplements 
that  are  marketed  for  use  as  dnigs  must 
comply  with  the  drug  provisions  of  the 
act.  In  this  regard,  FDA  will  consider 
whether  the  drug  uses  of  particular 
amino  adds  are  so  well  established  and 
widespread  as  to  justify  rulemaking  to 
establish  as  a  matter  of  law  that  these 
products  are  drugs. 

For  those  amino  add  supplements 
intended  for  food  (nutritional)  use, 
interested  parties  should  provide  ^A 
with  data  or  other  information  that 
provide  a  basis  upon  which  these 
products  can  be  legally  marketed  under 
the  food  provisions  of  the  ad.  Issues  for 
consideration  include  how  to  satisfy  the 
requirement  under  section  409  of  the  act 
“that  intended  effects  be  demonstrated,” 
whether  amino  adds  in  dietary 
supplements  have  a  nutrition^  purpose, 
and  on  what  evidence  the  agency  can 
determine  that  the  use  of  amino  adds  in 
dietary  supplements  is  safe. 

FDA  will  consider  any  data  and 
comments  submitted  in  response  to  this 
document  in  forming  its  regulatory  and 
enforcement  strategy  with  resped  to 
amino  add-containing  produds. 
However,  FDA  notes  that  while  it  will 
review  the  comments  that  it  receives, 
the  agency  will  continue  to  take 
regulatory  action  as  appropriate  to 
address  safety  or  other  consumer 
protedion  concerns. 

IV.  Herbs 

A.  Use  of  Herbal  Dietary  Supplements 

Herbal  and  other  botanical  ingredients 
of  dietary  supplements  include 
processed  or  unprocessed  plant  parts 
(bark,  leaves,  flowers,  fruits,  and  stems) 
as  well  as  extracts  of  essential  oils.  They 
are  available  in  a  variety  of  forms,  such 
as  teas,  powders,  tablets,  capsules,  and 
elixirs.  Botanicals  are  marketed  either  as 
single  substances  (» in  combination 
wi^  other  materials,  including  vitamins 
and  minerals,  amino  adds,  and 
nonnutrient  ingredients,  lliey  are 
marketed  for  children  and  adults.  Data 
on  the  avai  lability  of,  and  consumer  use 
of,  botanical  products  are  very  limited. 

B.  Regulatory  History  and  Current 
Regulatory  Status  of  Herbs 

Many  herbs  and  other  botanical 
ingredients  have  been  used  in  foods  as 
flavoring  agents.  However,  there  are  also 
many  herbs  that  have  no  Imown  history 
of  fo^  use  and.  even  without  drug 
claims,  are  used  for  medical  purposes. 
Many  of  these  herbs  have  a  history  of 


33698 


Federal  Register  /  Vol.  58.  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


use  as  traditional  medicines  in  many 
countries  outside  of  the  United  States. 

The  GRAS  and  food  additive 
regulations  list  a  number  of  herbs  and 
herbal  products  and  vegetable  gums. 
However,  the  data  that  .were  used  to 
form  the  basis  for  most  of  these 
regulations  were  related  to  such 
intended  uses  as  flavoring  agent, 
stabilizer,  thickener,  formulation  aid, 
emulsifier,  or  firming  agent  and  did  not 
necessarily  reflect  the  levels  at  which, 
or  forms  in  which,  they  have  been  used 
in  dietary  supplements. 

Food-use  herbs  are  subject  to  the  food 
additive  provisions  of  the  act  (sections 
201(s)  and  409  of  the  act).  Because  the 
act  does  not  explicitly  restrict  marketing 
to  substances  whose  safety  has  been 
determined  by  FDA,  many  of  these 
substances  are  marketed  without  any 
safety  review  by  the  agency,  based, 
presumably,  on  a  GRAS  determination 
by  the  marketer. 

C.  Issues  of  Concern 

While  many  ingredients  in  herbal, 
dietary  supplements  have  not  been 
associated  ^th  specific  health 
concerns,  some  components  contained 
in  these  products  have  been  associated 
with  reports  of  adverse  health  effects  or 
toxicities  in  animals  and  humans.  For 
example,  recently,  at  least  six 
documented  cases  of  toxic  hepatitis 
have  been  associated  with  the 
consiunption  of  chaparral  {Larrea 
tridentata)  (Refs.  29,  30. 34.  and  35). 
There  have  been  several  cases  of  adverse 
reactions  associated  with  the 
consumption  of  dietary  supplements 
containing  Lobelia  inflata  (lobelia, 

Indian  to^cco)  (Ref.  36).  Germander 
(genus  Teucrium)  has  bmn  recently 
implicated  in  at  least  seven  cases  of 
acute  nonviral  hepatitis  in  France  (Ref. 
32).  Chronic  renal  failure  has  been 
reported  to  have  occurred  as  the  result 
of  consumption  of  herbal  powders 
containing  Stephania  tetrandra  and 
M^noha  officinalis  (Ref.  43). 

The  use  of  yohimbe  {Pausinystalia 
yohimbe)  in  dietary  supplements  such 
as  body  building  products  appears  to  be 
increasing.  The  known 
pharmacologically  active  components  of 
yohimbe  are  yohimbine  and  related 
alkaloids.  Yohimbine  causes 
vasodilation,  thereby  lowering  blood 
pressure.  Other  actions  of  yohimbine 
include  antagonism  of  neurotransmitters 
and  their  precursors.  Its  use  is 
contraindicated  for  certain  medical 
conditions  or  with  concurrent  use  of 
drum  or  foods  that  exhibit  monamine 
oxidase  activity  because  of  increased 
potential  for  adverse  effects. 

Human  toxicity,  including  fatalities, 
have  been  associated  with  consvunption 


of  the  Symphytum  (comfiey  and 
Russian  com^y)  Heliotropium  and 
Senecio  species  (Ref.  33).  The  scientific 
literature  documents  the  toxicity  of 
these  and  other  pyrrolizidine  alkaloid 
(PA)-containing  plants  (Refs.  43  and  44). 
Some  of  these  plant  materials  are  taken 
as  teas  or  in  capsules  for  a  variety  of 
suggested  medical  effects  or  simply  as 
beverages.  There  are  reports  that  PA 
causes  liver  injury  and  failure  secondary 
to  veno-occlusive  disease  (i.e.,  blocking 
the  veins  that  remove  blood  fi*om  the 
liver).  There  have  been  sporadic  cases 
reported,  as  well  as  reported  epidemics, 
involving  many  thousand  of  people,  of 
serious  liver  injury  from  consumption  of 
flours  contaminated  with  pyrrolizidine 
alkaloid  (Refs.  45  and  46).  Toxicity 
associated  with  PA-containing  plants 
can  occur,  and  has  occurred,  ^er 
relatively  short  use  (a  few  weeks  and  at 
relatively  low  doses).  Liver  failure, 
cirrhosis,  and  death  (approximately  25 
percent  of  7,500  affected  individuals  in 
an  outbreak  in  A^hanistan)  can  result. 
PA  toxicity  can  even  occur  in  newborns 
whose  mothers  have  ingested  PA- 
containing  plant  materials.  Infants 
appear  to  be  particularly  sensitive  to  the 
effects  of  PA’s,  and  fatal  hepatic  disease 
has  been  reported  in  a  newborn  infant 
whose  mother  consumed  PA-containing 
products  during  pregnancy  (Ref.  47). 
Several  animal  studies  have 
demonstrated  that  the  toxicity  of  PA’s 
and  PA-containing  plants,  including 
comfrey,  can  cause  cancer  in  test 
animals  (Refs.  48, 49,  and  50). 

D.  Request  for  Public  Comment 

FDA  requests  data  and  information 
firom  marketers  of  herbal  products  and 
other  interested  parties  that  will  assist 
the  agency  in  evaluating  the  safety  of 
particular  herbal  products  and  herbal 
products  as  a  category.  FDA  intends  to 
explore  approaches  to  regulations  that 
will  enable  it  to  ensure  the  safety  of 
herbal  products  in  an  effective  and 
efficient  manner. 

FDA’s  immediate  goal  with  respect  to 
.^rbal  products  is  to  ensure  their  safety 
and  to  remove  hazardous  products  from 
the  market.  FDA  is  aware  that  many 
herbal  products  are  marketed  for  drug 
uses  without  having  complied  with  the 
drug  approval  requirements.  When 
appropriate,  FDA  will  take  regulatory 
action  against  these  products  on  a  case- 
by-case  Msis  in  accordance  with  the 
priorities  established  in  FDA’s  health 
fi'aud  program. 

FDA  requests  comments  on  the 
following  Questions: 

1.  How  snould  the  requirement  under 
section  409  of  the  act  that  the  tolerance 
limitation  not  be  set  higher  than  the 
level  necessary  to  accomplish  the 


additive’s  intended  physical  or  other 
technical  effect  be  satisfied? 

2.  Should  FDA  consider  another 
approach  to  regulating  the  safety  of 
herbs?  If  so,  what  should  it  be?  What 
should  the  standard  be  for  determining 
when  the  use  of  the  herb  is  safe? 

3.  What  types  of  data  are  necessary  for 
establishing  safe  levels  of  use  for  herbs 
(e.g.,  no  effect  levels,  clinical  studies, 
reports  of  adverse  effects)? 

4.  What  information  should  be 
included  on  the  label  to  assure  safe  use 
of  herbal  products? 

5.  It  is  necessary  to  establish 
specifications  and  good  manufacturing 
practices  to  assure  the  safety  of  herbal 
products? 

V.  Other  Components  of  Dietary 
Supplements 

A.  Use  of  "Other'’  Category 
Supplements 

This  category  includes  a  broad  array 
of  substances  ^at  are  offered  for  sale  as 
components  of  dietary  supplements, 
including  fish  and  plant  oils,  fatty  acids, 
fibers  and  vegetable  gums,  and 
carnitine.  Some  of  the  ingredients  in 
this  broad  category  are  concentrated 
substances  that  occur  naturally  in  plant 
and  animal  products.  In  addition,  many 
of  these  substances  have  no  recognized 
nutritive  value  or  technical  effects. 

Fish  and  plant  oil  fatty  acids  and 
other  lipids  are  available  as  ingredients 
in  capsules  or  as  oils.  They  include  the 
ingredients  menhaden  oil,  flax  seed  oil, 
black  currant  oil,  oil  of  evening 
primrose,  fish  oils  and  omega-3-fatty 
acids,  essential  fatty  acids,  phytosterols, 
and  others.  A  recent  dietary  supplement 
advertising  survey  (Ref.  4)  found  that 
lipid  ingr^ients  accounted  for  about  4 
percent  of  the  ingredients  in  products 
advertised  in  health  magazines. 

Dietary  fiber  is  available  in  products 
either  singly  or  as  mixtures.  Major  types 
of  fiber  include  cellulose, 
hemicellulose,  pectins,  mucilages, 
gums,  algal  polysaccharides,  and 
lignins.  Common  sources  of  some  of 
these  substances  are  wheat  bran, 
psyllium,  guar  gum,  and  apple  pectin. 
Products  containing  dietary  fiber  have 
been  offered  for  nonfood  uses,  e.g.,  as  an 
appetite  suppressant. 

Data  and  information  on  the  current 
marketing  and  use  of  these  “other” 
dietary  supplement  products  are  sparse. 
The  following  discussion  reflects  the 
information  ^at  is  available. 

B.  Regulatory  History  and  Current 
Status  of  "Ckher"  Category  Supplements 

The  agency  has  considered  these 
products  to  be  subject  to  the  food 
provisions  of  the  act,  except  when 
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therapeutic,  disease  prevention,  or 
structure/function  claims  not  related  to 
nutritive  value  are  made  about  the 
products.  As  food  ingredients,  these 
substances  are  subject  to  the  food 
additive  provisions  of  the  act  (sections 
201  (s)  and  409  of  the  act).  However, 
because,  as  stated  previously,  the  act 
does  not  restrict  marketing  to  substances 
whose  safety  has  been  determined  by 
FDA.  many  of  these  substances  have 
been  marketed  without  any  safety 
review  by  the  agency,  although  they  are 
subject  to  regulatory  action  by  the 
agency. 

The  GRAS  regulations  list  a  number 
of  vegetable  gums,  but  the  data  that 
were  used  as  the  basis  for  most  of  these 
regulations  were  related  to  intended 
uses  such  as  stabilizer,  thickener, 
formulation  aid.  emulsifier,  or  firming 
agent  and  did  not  necessarily  reflect  the 
amounts  or  forms  in  which  they  are 
used  as  sources  of  fiber  in  dietary 
supplements.  For  many  of  these 
ingredients,  there  are  no  GRAS  or  food 
additive  regulations  in  effect,  and  FDA 
has  no  basis  on  which  to  determine  if 
the  ingredient  is  GRAS. 

C.  Issues  of  Concern 

Products  in  this  "other”  category  are 
readily  available  in  the  marketplace, 
even  though  generally  very  little  is 
known  about  their  safety.  Although 
many  of  these  products  contain 
ingredients  that  are  known  to  be  present 
in  the  human  body,  these  ingredients 
may  be  part  of  the  normal  diet.  Some  of 
these  compounds  have  been  associated 
with  serious  toxicity.  For  example,  the 
compound  gamma  %droxy  butyrate 
(GHB)  is  ubiquitous  in  the  human  body, 
although  its  Unction  is  unknown.  In  the 
recent  past,  use  of  GHB  in  dietary 
supplements  became  popular  as  a  sleep 
aid  and  also  as  a  wei^tlifting  aid. 
However,  reports  of  serious  adverse 
reactions  observed  in  association  with 
GHB  became  common  throughout  the 
country.  These  reports  included 
respiratory  depression,  coma,  seizures, 
and  other  serious  reactions.  As  a  result 
of  these  reports,  FDA  issued  a  consumer 
alert  on  this  product. 

Toxicity  from  chronic  use  of 
germanium  supplements  includes 
nephrotoxicity  that  has  resulted  in 
death.  In  surviving  patients,  renal 
function  has  improved  after 
discontinuation  of  germaniiun 
supplementation.  However,  in  no  case 
has  recovery  been  complete  (Ref.  38). 

D.  Task  Force  Report  on  ‘“Other 
Components" 

The  Task  Force’s  description  of  the 
"all  other  substances"  category  included 
nonessential  chemical  compounds. 


herbs  without  a  history  of  documented 
traditional  food  use,  and  plant  and 
animal  extracts.  Dietary  fiber  and 
certain  fatty  acids  were  not  considered 
in  the  Task  Force  report.  The  Task  Force 
recommended  that  the  agency  find  an 
effective  means  of  ensuring  safe  xise  of 
this  "other"  category  of  ingredients. 
Among  the  possible  options  suggested 
by  the  Task  Force  were  to  continue 
regulating  these  ingredients  as  food 
additives,  to  require  a  description  of  the 
nutrient  value  on  the  label  of  foods 
containing  these  ingredients,  and  to 
bring  actions  against  these  substances 
when  they  are  represented  as  drugs. 

E.  Request  for  Public  Comment 

FDA  requests  comment  on  the 
following: 

1.  How  should  the  requirement  under 
section  409  of  the  act  that  the  tolerance 
limitation  not  be  set  higher  than  the 
level  necessary  to  accomplish  the 
additive’s  intended  physical  or  other 
technical  effect  be  satisfied? 

2.  If  current  procedures  are  followed, 
what  safety  factor  or  margin  of  safety  is 
appropriate? 

3.  Should  FDA  consider  another 
approach  to  regulating  safety?  If  so, 
what  should  it  be?  What  should  the 
standard  be  for  determining  when  the 
use  of  the  substance  is  safe? 

4.  What  types  of  data  are  necessary  for 
establishing  safe  levels  of  use  for  these 
substances  (e.g..  no  effect  levels,  clinical 
studies,  reports  of  adverse  effects)? 

5.  What  information  should  be 
included  on  the  label  to  assure  safe  use 
of  these  substances? 

6.  Is  it  necessary  to  establish 
specifications  and  good  manufacturing 
practices  to  assure  the  safety  of  these 
substances? 

FDA  is  also  soliciting  comments  on 
the  availability,  sources,  ranges,  and 
current  uses  of  "other”  ingredients,  as 
well  as  information/comments  on 
changing  patterns  of  use  of  these 
substances  over  the  last  20  to  30  years. 
Additionally.  FDA  is  seeking 
suggestions  to  further  define  this 
category  of  ingredients. 

VI.  Possible  Future  Actions 

The  agency  will  review  the  data  and 
information  that  it  receives  in  response 
to  this  document  and  will  develop 
appropriate  steps  to  assure  the  safety 
and  proper  labeling  of  dietary 
supplements.  The  agency  will  consider 
the  array  of  options  presented  in  this 
document  and  suggested  in  comments 
received  to  plan  next  steps.  These  next 
steps  may  include  rulemaking, 
enforcement  action,  or  other  appropriate 
activities. 
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Vm,  Comments 

Interested  persons  may,  on  or  before 
August  17, 1993,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  document  is  issued  tmder 
sections  201,  301,  402,  403,  409,  501, 
502,  505,  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331, 
342,  343,  348,  351,  352,  355,  371);  and 
the  Dietary  Supplement  Act  (Pub.  L. 
102-571). 

Dated:  June  9, 1993. 

Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 
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RIN  0905-AD96 

Food  Labeling;  General  Requirements 
for  Health  Claims  for  Dietary 
Supplements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  food  labeling  regulations  to 
make  dietary  supplements  of  vitamins, 
minerals,  herbs,  or  other  similar 
nutritional  substances  subject  to  the 
general  requirements  that  apply  to  all 
other  types  of  food  with  respect  to  the 
use  of  health  claims  that  characterize 
the  relationship  of  a  substance  to  a 
disease  or  health-related  condition  on 
the  label  and  in  labeling,  and  the 
content  of  petitions  for  obtaining 
approval  of  such  health  claims.  These 
rules  are  being  proposed  in  response  to 
provisions  of  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments)  and  the  Dietary 
Supplement  Act  of  1992  (the  DS  act) 
that  bear  on  health  claims. 

DATES:  Written  comments  by  August  17, 
1993,  The  agency  is  proposing  that  any 
final  rule  that  may  issue  based  upon  this 
proposal  become  effective  6  months 
following  its  publication. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Taylor,  Jr.,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5229. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535).  This  new  law 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  in  a  num^r  of 
important  ways.  One  of  the  notable 
aspects  of  the  1990  amendments  is  their 
confirmation  of  FDA’s  authority  to 
regulate  health  claims  on  food  labels 
and  in  food  labeling.  The  new 
provisions  amend  we  act  by  adding  a 
provision,  section  403(r)(l)(B)  of  the  act 
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(21  U.S.C.  343(r](l)(B)),  that  provides 
that  a  product  is  misbranded  if  it  bears 
a  claim  that  characterizes  the 
relationship  of  a  nutrient  to  a  disease  or 
health-related  condition,  unless  the 
claim  is  made  in  accordance  with 
sections  403(r)(3)  of  the  act  (which 
pertains  to  foods  in  conventional  form) 
or  403(r)(5)(D)  (which  pertains  to 
dietary  supplements  of  vitamins, 
minerals,  nerbs,  or  other  similar 
nutritional  substances  (subsequently 
referred  to  in  this  preamble  as  “dietary 
supplements”)). 

Congress  enacted  the  health  claims 
revisions  of  the  1990  amendments  to 
elp  U.S.  consumers  maintain  healthy 
dietary  practices  and  to  protect  these 
consumers  from  imfounded  health 
claims.  The  House  Report  of  June  13, 
1990  states,  “Health  claims  supported 
by  a  significant  scientific  agreement  can 
reinforce  the  Surgeon  General’s 
recommendations  and  help  Americans 
to  maintain  a  balanced  and  healthful 
diet”  (Ref.  1).  In  addition,  the  statement 
of  the  House  Floor  Managers  noted  that 
“There  is  a  great  potential  for 
defrauding  consumers  if  food  is  sold 
that  contains  inaccurate  or 
unsupportable  health  claims”  (Ref.  2). 
The  House  Report  characterized  the 
need  for  regulation  of  health  claims  as 
“compelling”  (Ref.  1). 

FDA’s  first  step  in  support  of  the 
health  claims  goals  of  the  1990 
amendments  appeared  in  the  form  of  a 
November  27, 1991,  proposed  health 
claims  regulation  (56  FR  60537) 
(hereinafter  referred  to  as  “the  health 
claims  proposal”).  That  document 
proposed  to  establish  general 
requirements  pertaining  to  the  use  of 
health  claims  that  characterize  the 
relationship  of  a  substance  to  a  disease 
or  health-related  condition  on  the  labels 
and  in  labeling  of  both  conventional 
foods  and  dietary  supplements.  The 
health  claims  proposal  contained 
definitions  to  clarify  the  meaning  of 
specific  terms  used  in  the  regulations, 
preliminary  requirements  that  a 
component  of  food  must  meet  to  be 
eligible  to  be  the  subject  of  a  health 
claim,  a  scientific  standard  for  assessing 
the  validity  of  claims,  general  labeling 
requirements  for  health  claims  that  are 
permitted  by  regulation,  and 
prohibitions  for  certain  types  of  health 
claims.  The  proposal  also  contained 
provisions  pertaining  to  the  required 
content  of  petitions  for  health  claims. 

In  response  to  the  health  claims 
proposal,  FDA  received  over  6,000 
letters,  each  containing  one  or  more 
comments,  from  consumers,  health  care 
professionals,  universities.  State  and 
local  governments,  foreign  governments, 
trade  organizations,  consumer  advocacy 


organizations,  research  institutes, 
industry,  and  professional 
organizations.  Many  of  the  comments 
pertained  to  dietary  supplements.  The 
agency  summarized  and  addressed  the 
issues  raised  in  the  comments  in  the 
final  rule  on  health  claims  that 
published  in  the  Federal  Register  of 
January  6, 1993  (58  FR  2478) 

(hereinafter  referred  to  as  “the  health 
claims  final  rule”).  The  health  claims 
final  rule  became  effective  on  May  8, 
1993. 

Although  the  health  claims  proposal 
pertained  to  dietary  supplements  as 
well  as  conventional  fo<^,  the  final  rule 
applied  only  to  foods  in  conventional 
food  form.  In  October  of  1992,  Ckingress 
passed  the  DS  act  (Pub.  L.  102-571), 
which  imposed  a  moratorium  on  FDA 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  not  in  conventional  food 
form  until  December  15, 1993.  The  DS 
act  provides  that  by  June  15, 1993,  FDA 
is  to  issue  proposed  rules  to  implement 
the  1990  amendments  with  respect  to 
such  dietary  supplements,  and  that  the 
agency  is  to  issue  final  rules  based  on 
these  proposals  by  December  31, 1993. 
The  DS  act  also  amended  the  1990 
amendments  to  state  that  if  the  agency 
does  not  meet  the  established  timeframe 
for  issuance  of  final  rules  with  respect 
to  health  claims  for  dietary 
supplements,  the  proposed  regulations 
are  to  be  considered  final  regulations. 

According  to  the  managers’ 
statements  on  the  IDS  act  (Ref.  3),  the 
moratorium  is  intended  to  provide  FDA 
with  an  opportunity  to  carefully 
consider  how  best  to  regulate  dietary 
supplements.  The  Senate  statement  says 
that  the  agency  is  expected  to  develop 
a  comprehensive  approach  for  reforming 
the  regulation  of  dietary  supplements. 
That  statement  stresses  the  policy  goal 
of  the  DS  act: 

*  *  *  [TJhe  American  public  must  be 
assiued  that  the  dietary  supplements  they 
choose  to  consume  are  safe,  made  to  quality 
standards,  bear  informative  labeling,  and  that 
health  or  disease-related  claims  are  properly 
supported. 

(138  Congressional  Record  S  17240 
(October  6, 1992).)  FDA  has  considered 
how  best  to  regulate  health  claims  on 
dietary  supplements  in  developing  this 
proposal. 

Implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  occurs  imder  section 
403(r)(l)(B)  and  (r)(5)(D)  of  the  act.  The 
latter  provision  states  that  health  claims 
made  with  respect  to  dietary 
supplements  are  not  subject  to  section 
403(r)(3)  of  the  act,  the  general 
provision  that  applies  to  such  claims. 


but  instead  are  subject  to  a  standard  and 
procedure  respecting  the  validity  of 
such  claims  established  by  regulation  by 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  (and  FDA,  by 
delegation).  As  is  expMned  fully  in  the 
preambles  of  the  hemth  claims  proposal 
(56  FR  60537  at  60539  through  60540) 
and  of  the  health  claims  final  rule  (58 
FR  2478  at  2507),  the  absence  of  a 
specific  standard  or  procedure  in 
section  403(r)(5)(D)  of  the  act  gives  the 
agency  broad  discretion  in  deciding 
what  the  appropriate  standard  and 
procedure  should  be.  The  purpose  of 
this  proposal  is  to  set  out  the  agency’s 
tentative  conclusions,  and  the  basis  for 
those  tentative  conclusions,  as  to  how 
this  fundamental  issue  with  respect  to 
health  claims  on  dietary  supplements 
not  in  conventional  food  form  should  be 
resolved. 

This  proposal  does  not  pertain  to  any 
other  products.  FDA’s  determinations 
about  the  implementation  of  the  1990 
amendments  with  respect  to  food  in 
conventional  form,  as  set  forth  in  the 
health  claims  final  rule  (58  FR  2478), 
are  not  open  to  any  reconsideration  or 
revision  in  the  rulemaking  initiated  by 
this  proposal. 

The  1990  amendments  also  require 
that  the  agency  evaluate  10  specific 
nutrient/disease  relationships.  In  the 
Federal  Register  of  January  6, 1993  (58 
FR  2537  through  2849),  the  agency 
issued  regulations  announcing  its 
decisions  on  each  of  these  10 
relationships  with  respect  to  foods  in 
conventional  food  form.  However, 
under  section  202(a)(1)  and  (b)  of  the  DS 
act,  while  dietary  supplements  could 
bear  health  claims  that  the  agency 
authorized  for  conventional  foods  that 
applied  to  them,  the  agency  could  not 
act  to  deny  claims  on  any  of  the  10 
relationships  for  dietary  supplements. 

The  agency  is  not  at  this  time 
proposing  to  authorize  specific  health 
claims  for  dietary  supplements.  In  the 
case  of  the  nutrient/disease 
relationships  for  calcium  and 
osteoporosis,  sodium  and  hypertension, 
dietary  fat  and  cancer,  and  dietary 
saturated  fat  and  cholesterol  and 
coronary  heart  disease,  no  further 
rulemaldng  is  needed  for  dietary 
supplements  because  FDA  has 
authorized  health  claims  for  these 
relationships  for  conventional  food  and, 
as  mentioned  above,  section  202(b)  of 
the  DS  act  provides  for  such  claims 
appearing  on  dietary  supplements.  FDA 
does,  however  contemplate  further 
proceedings  in  the  Federal  Register 
where  the  nutrient/disease  relationships 
have  not  been  resolved  with  respect  to 
dietary  supplements  (i.e.,  for  dietary 
fiber  and  cardiovascular  disease,  dietary 
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fiber  and  cancer,  folic  add  and  neural 
tube  defects,  zinc  and  immune  function 
in  the  elderly,  omega-3  fatty  adds  and 
coronary  heart  disease,  and  antioxidant 
vitamins  and  cancer).  FDA  intends  to 
make  additional  efforts  to  ensure  that 
the  proposals  that  it  issues  are 
consistent  with  all  available  sdence.  For 
example,  to  this  end,  the  agency  has 
initiated  a  review  by  its  subcommittee 
of  the  Food  Advisory  Committee  to 
assess  the  relationship  of  folic  add  and 
neural  tube  defects. 

n.  Regulatory  Approach 

A.  General  Approach 

In  dedding  bow  best  to  regulate 
health  claims  on  dietary  supplements 
the  agency  used  as  its  starting  point  the 
legislative  history  of  the  1990 
amendments.  The  agency  tried  to 
identify  those  charaderistics  of  health 
claims  that  Congress  considered  most 
significant  in  providing  for  their  use. 
FDA  found  that  these  characteristics  fall 
within  three  broad  areas  of  concern — 
consumer  protedion  from  fraud,  sound 
scientific  prindples,  and  public  health. 

1.  Legislative  History 

a.  Consumer  fraud.  Concern  about 
misleading  health  claims  is  diredly 
addressed  in  the  legislative  history  of 
the  1990  amendments.  House  Report 
101-538  (Ref.  1)  states: 

The  need  for  legislation  regarding  health 
claims  on  foods  is  equally  compelling.  While 
content  claims  about  the  amounts  of 
nutrients  in  foods  have  been  made  for  many 
years,  very  few,  if  any,  disease  claims  were 
made  prior  to  1984.  Until  that  time,  the  FDA 
took  the  position  that  the  statement  that  a 
food  could  prevent  a  disease  was  tantamoimt 
to  a  claim  that  the  food  was  a  drug  as  defined 
in  section  201(g)(1)  of  the  FFDC  Act,  and 
therefore  that  its  sale  was  prohibited  until  a 
new  drug  application  had  been  approved 
pursuant  to  section  505  of  the  Act.  21  U.S.C 
321(g)(1).  355;  21  CFR  101.9(i). 

However,  during  the  mid-1980‘s, 
companies  began  making  health  claims  on 
foods,  even  though  the  TOA  had  not 
approved  the  claims  through  the  drug 
approval  process.  These  statements  claimed 
that  the  food  was  valuable  in  the  prevention 
or  treatment  of  various  diseases. 
Subsequently,  the  FDA  published  proposed 
regulations  that  sanctioned  this  practice  by 
permitting  manufacturers  to  make  disease- 
specific  claims  that  had  not  met  the  FFDC 
Act’s  requirements  applicable  to  drugs.  52 
Fed.  Reg.  28,843  (August  4, 1967). 

In  the  meantime,  health  claims  that  the 
FDA  had  previously  prohibited  began 
appearing  with  increasing  hequency,  and  the 
FDA  brought  virtually  no  enforcement 
actions. 

In  a  speech  given  to  the  National  Food 
Policy  Conference  (March  7, 1990),  Secretary 
Sullivan  acknowledged  that  "unfounded 
health  clainu  are  being  made  in  the 
marketplace  *  • 


Mr.  Waxman,  one  of  the  primary 
authors  of  the  bill  that  ultimately 
became  the  1990  amendments  (H.R. 
12953),  stated: 

Health  claims  were  not  permitted  on  foods 
until  the  1980’s.  But  when  the  FDA  relaxed 
enforcement  of  regulations  during  the  early 
years  of  the  Reagan  administration,  it  lost 
control  of  the  marketplace,  and  many 
unfounded  claims  began  being  used  on  foods. 
’This  bill  will  recognize  the  marketplace  so 
that  only  truthful  claims  may  be  made  on 
foods. 

Moreover,  in  a  statement  shortly 
before  final  House  passage  of  the  1990 
amendments,  the  House  Floor  Managers 
noted  that  “There  is  a  great  potential  for 
defrauding  consumers  if  food  is  sold 
that  contains  inaccurate  or 
unsupportable  health  claims’*  (Ref.  2). 
Similarly,  one  of  the  main  sponsors  of 
the  legislation  in  the  Senate,  Senator 
Metzenbaum,  listed  consumer  fraud  as 
one  of  the  primary  concerns  of  any 
system  to  evaluate  the  validity  of  health 
claims  (Ref.  5). 

Thus,  concern  that  health  claims  not 
be  used  to  defi'aud  or  mislead 
consumers  was  a  primary  factor  in 
Congress's  decision  that  health  claims 
should  be  regulated. 

b.  Public  health.  The  debates  in  both 
the  Senate  and  the  House  of 
Representatives  that  preceded  passage 
of  the  1990  amendments  contain 
repeated  references  to  the  congressional 
goal  of  improvement  of  the  public 
health  through  use  of  valid  and 
understandable  claims  in  food  labeling. 
In  the  July  30, 1990,  Congressional 
Record  H  5843  (Ref.  4),  Mr.  Madigan, 
one  of  the  primary  authors  of  the  bill 
that  ultimately  berame  the  1990 
amendments  (H.R.  3562),  stated: 

In  the  past  few  years,  important  scientific 
evidence  has  been  repeatedly  reported  that 
clearly  links  dietary  habits  to  good  health. 

For  this  reason,  the  need  to  provide 
consumers  with  better  information  about  the 
foods  they  eat  is  important 

House  Report  101-538  (Ref.  1),  which 
addresses  H.R.  3562,  states: 

Health  claims  supported  by  significant 
scientific  agreement  can  reinforce  the 
Surgeon  Generali’s]  recommendations  and 
help  Americans  to  maintain  a  balanced  and 
healthful  diet  Similarly,  statements 
regarding  the  level  of  these  nutrients  in  foods 
will  assist  Americans  in  following  the 
Surgeon  General’s  guidelines.  ’Therefore, 
legislation  wdth  respect  to  health  claims  is 
also  both  desirable  and  necessary. 

In  the  October  24. 1990, 

Congressional  Record  at  S  16608  (Ref. 
5),  Metzenbaum,  one  of  the  primary 
authors  of  the  Senate  amendments  that 
were  incorporated  into  the  1990 
amendments,  characterized  this 
legislation  as  "a  major  step  forward  in 


enabling  consumers  to  select  foods  to 
protect  and  improve  their  health.”  In 
this  same  Congressional  Record  at  S 
16610  (Ref.  5),  Mr.  Hatch,  the  other 
primary  author  of  the  Senate 
amendments  stated: 

Heart  disease,  cancer,  and  stroke — our  Nos. 

1,  2,  and  3  causes  of  death — still  take  an 
incredible  toll  in  our  society.  In  1986,  they 
took  an  estimated  1.6  million  lives  and  cost 
$137  billion  in  medical  care  and  lost 
productivity.  Diet  has  been  implicated  as  a 
fector  in  all  three  of  these  diseases  as  well 
as  large  niimber  of  others. 

c.  Sound  science.  Congress  recognized 
that  if  health  claims  are  to  protect 
consumers  fi'om  fieud  and  to  help 
improve  the  public  health,  they  must  be 
based  on  sound  science.  Congressman 
Waxman  stated: 

What  we  have  sought  to  do  is  to  permit 
health  claims  but  only  health  claims  based 
on  scientifically  valid  information,  and  we 
hope  by  having  that  scientifically  valid 
information  upon  which  a  health  claim  can 
by  made,  that  health  claims  in  the  future  will 
be  healthful  and  not  misleading. 

(136  Congressional  Record  H  5844  (July 
30. 1990).) 

Senator  Metzenbaum  also  listed 
sound  scientific  principles  among  the 
basic  factors  that  must  underlie  any 
system  for  health  cleums  (Ref.  5). 

2.  The  Standtud  for  Food  in 
Conventional  Food  Form 

In  the  case  of  food  in  conventional 
food  form.  Congress  provided  specific 
direction  about  the  essential  elements 
necessary  to  ensure  that  health  claims 
are  scientifically  valid.  Congress 
enacted  a  scientific  standard  in  section 
403(r)(3)(B)(i)  of  the  act  for  these  foods 
that  provides  that  the  Secretary  (and 
FDA,  by  delegation)  shall  promulgate 
regulations  authorizing  nutrient  health 
claims  only  if  the  totality  of  publicly 
available  scientific  evidence  (including 
evidence  fixim  well-designed  studies 
conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles) 
supports  the  claim,  and  there  is 
significant  scientific  agreement  among 
qualified  experts  that  the  claim  is 
supported  by  such  evidence. 

In  addition,  where  health  claims  can 
be  justified  for  food  in  conventional 
food  form.  Congress  enacted  provisions 
about  the  manner  in  which  the  claims 
must  be  presented  in  labeling  to  ensure 
that  they  will  be  understandable. 
Section  403(r)(3)(B)(ii)  of  the  act 
requires  that  a  regulation  authorizing  a 
health  claim  describe  the  relationship 
between  the  nutrient  and  the  disease  or 
health-related  condition  and  describe 
the  significance  of  the  nutrient  in 
affecting  the  disease  or  health-related 
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condition.  Section  403(r)(3)(B)(iii)  of  the 
act  requires  that  the  claim  be 

*  *  *  stated  in  a  manner  so  that  the  claim 
is  an  accurate  representation  of  the  matters 
set  out  in  subclause  (ii)  and  so  that  the  claim 
enables  the  public  to  comprehend  the 
information  provided  in  the  claim  and  to 
imderstand  the  relative  signiBcance  of  such 
information  in  the  context  of  a  total  daily 
diet. 

Further,  Congress  added  section 
403(r)(3](A)(ii)  to  the  act  to  provide  that 
health  claims  may  only  be  made  on 
foods  that  do  not  contain  nutrients  in  an 
amount  that  increa.ses  “to  persons  in  the 
general  population  the  risk  of  a  disease 
or  health-related  condition  which  is  diet 
related,  taking  into  accoimt  the 
significance  of  the  food  in  the  total  daily 
diet  *  *  However,  this  provision 
goes  on  to  say  that  the  Secretary  may  by 
regulation  permit  such  a  claim  if  he  or 
she  finds  that  such  a  clmm  would  assist 
consumers  in  maintaining  healthy 
dietary  practices,  and  he  or  she  provides 
for  disclosme  of  the  presence  of  the 
nutrient  in  conjunction  with  the  claim. 
(An  in-depth  discussion  of  these 
statutory  provisions  appears  in  the 
health  claims  proposal  (56  FR  60537  at 
60539)  and  in  the  health  claims  final 
rule  (see  agency  response  to  comments 
about  general  labeling  requirements  and 
prohibited  health  claims  (58  FR  2478  at 
2509  through  2522)).) 

3.  Treatment  of  Dietary  Supplements 

In  the  case  of  dietary  supplements, 
however.  Congress  did  not  include  a 
specific  standard  or  specific  elements  as 
to  how  the  claims  are  to  be  presented. 
Instead,  Congress  provided  that  the 
standard  and  proc^ure  for  such  claims 
would  be  established  by  the  Secretary 
(and  FDA,  by  delegation)  (section 
403(r)(5)(I))  of  the  act).  The  legislative 
history  pertaining  to  this  provision 
reveals  that  Congress  thereby  conveyed 
to  FDA  the  flexibility  to  adopt  the 
standard  and  procedure  for  metary 
supplements  ^at  appears  appropriate  to 
the  agency.  The  House  Floor  Managers 
statement  on  the  1990  amendments  (Ref. 
2),  which  was  prepared  by  Mr.  Waxman 
and  Mr.  Madigan,  addresses  section 
403(r)(5)(D)  of  the  act  by  stating,  in  part: 

The  Senate  version  of  the  bill,  which  we 
are  voting  on  today,  retains  this  standard  for 
all  foods  except  vitamins,  minerals,  herbs, 
and  other  similar  nutritional  substances 
(referred  to  below  as  “vitamins”).  The  bill 
requires  that  vitamins  that  include  claims 
defined  under  section  403(r)(l)(B)  shall  be 
subject  to  a  "procedure  and  standard" 
defined  by  the  Secretary  in  regulations  that 
require  an  evaluation  of  the  validity  of  the 
cl^m.  The  FDA  is  given  the  discretion  to 
define  both  the  procure  and  the  standard 
because  the  principals  in  the  Senate  could 


not  agree  on  the  appropriate  procedure  or  the 
appropriate  standa^. 

It  is  obvious  from  the  language  that  the 
agency  could  adopt  the  same  procedure  and 
standard  that  Congress  has  adopted  for 
disease  claims  on  food  other  than  vitamins; 
it  is  also  obvious  that  it  could  adopt  a 
stronger  standard  for  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances. 

In  addition,  the  Metzenbaum-Hatch 
managers*  statement  in  the  Senate  (Ref. 
5)  ad^sses  section  403(r)(l)(B)  of  the 
act  by  stating,  in  part: 

The  purpose  for  the  different  handling  of 
conventional  food  products  and  dietary 
supplements  is  to  provide  the  Secretary 
flexibility  in  the  development  of  the 
procedure  and  standard  for  health  claims  for 
dietary  supplements. 

Thus,  the  Senate  and  the  House  of 
Representatives  agreed  that  FDA  has  the 
flexibility  to  adopt  the  standard  and 
procedure  for  dietary  supplements  that 
appears  appropriate  to  the  agency. 
Sienator  Hatch  left  no  question  about  his 
position  that  FDA  should  use  this 
flexibility  to  adopt  a  more  lenient 
standard  (Ref.  5): 

By  the  very  nature,  the  dietary 
supplements  must  be  marketed  so  that  the 
consumer  is  informed  of  the  health  or 
disease-prevention  benefits  that  may  be 
conferred.  Greater  flexibility  is  thus  required 
to  permit  communication  of  these  benefits. 
This  increased  regulatory  flexibility  is  also 
mandated  by  the  very  rapid  pace  of  scientific 
advances  here  and  abroad  linking  the 
prevention  of  long-term  disease  to  improved 
nutritional  supplementation.  For  these 
reasons,  a  more  lenient  standard  for  dietary 
supplementls]  is  envisioned. 

However,  other  members  of  Congress 
were  equally  clear  about  their  position 
that  FDA  should  not  adopt  a  more 
lenient  standard.  In  the  October  24, 

1990  Congressional  Record  at  S  16608 
(Ref.  5),  Senator  Metzenbaum,  the  other 
primary  author  cf  the  Senate 
amendments,  stated: 

*  *  *  It  is  my  view  that  there  is  no  reason 
to  do  anything  other  than  utilize  the  same 
procedure  and  standard  for  dietary 
supplements. 

Whatever  approach  the  Secretary  takes,  he 
must  establish  a  system  that  evaluates  the 
validity  of  health  claims  for  dietary 
supplements.  The  system  must  be  based  on 
the  same  considerations  that  guide  other 
agency  decisions:  public  health,  sound 
scientific  principles  and  consumer  fraud. 

Further,  the  House  of  Representatives 
clearly  did  not  support  a  more  lenient 
standard  for  dietary  supplements.  The 
statement  of  House  Floor  Managers  that 
appears  in  the  October,  26, 1990 
Congressional  Record  at  H  12953  (Ref. 

2)  states: 

*  *  *  Whatever  approach  the  agency 
takes,  it  must  adopt  a  system  that  evaluates 


the  validity  of  any  disease  claims  made  with 
respect  to  these  substances.  Its  system  must 
be  t)ased  on  considerations  of  public  health 
and  consumer  fraud.  As  in  every  similar 
decision  made  by  the  agency  today,  we  fully 
expect  that  the  agency’s  evaluation  of  disease 
claims  made  with  respect  to  vitamins  will  be 
based  on  sound  scientific  principles. 

There  is  a  great  potential  for  defrauding 
consumers  if  food  is  sold  that  contains 
inaccurate  or  unsupportable  health  claims. 
The  potential  is  just  as  great  for  vitamins  as 
it  is  for  other  products.  In  our  view,  vitamins 
and  other  substances  covered  by  this 
provision  should  be  subject  to  at  least  as 
strong  a  standard  as  is  applicable  to  other 
foods  that  contain  claiins  that  the  food  will 
treat  a  disease  or  health  condition. 

Nothing  in  the  DS  act  or  its  legislative 
history  indicates  in  any  way  that 
Congress  changed  its  position  about  its 
goals  of  the  1990  amendments  with 
respect  to  prohibiting  misleading  health 
claims  and  improvement  of  the  public 
health  through  use  of  valid  and 
understandable  claims  in  food  labeling 
(Ref.  3). 

4.  Results  of  FDA’s  Review  of  the  1990 
Amendments 

Based  on  its  review  of  the  legislative 
history  of  the  1990  amendments,  the 
agency  has  identified  the  following 
features  that  it  believes  should  guide  its 
choice  of  a  standard  and  procedure  for 
health  claims  for  dietary  supplements: 

•  The  regulations  are  to  oeal  only 
with  the  procedure  emd  standard  for 
health  claims  for  the  substances  in 
dietary  supplements.  They  are  to  have 
no  bearing  on  the  availability  of  any 
diet^  supplements. 

•  The  regulations  must  prohibit  the 
use  of  health  claims  that  are  not 
authorized  under  their  provisions. 

•  The  regulations  must  ensure  that 
any  health  claims  that  appear  in 
lal^ling  are  scientifically  valid. 

•  The  regulations  must  ensure  that 
any  health  claims  that  appear  in 
lal^ling  are  understandable. 

•  The  regulations  should  be  such  that 
all  segments  of  the  food  industry  are 
treated  fairly  and  in  a  consistent 
manner,  unless  there  is  an  appropriate 
basis  on  which  to  draw  a  distinction. 
This  factor  embodies  a  principle  of 
equity  implicitly  in  the  act. 

B.  Alternative  Approaches 

A  variety  of  approaches  have  come  to 
FDA’s  attention  about  how  health 
claims  on  dietary  supplements  would 
best  be  regulated  under  the  1990 
amendments.  These  approaches  have 
come  to  the  agency’s  attention  by 
various  means,  including  the  comments 
on  the  health  claims  proposal  that 
addressed  the  most  appropriate  method 
for  regulating  dietary  supplements. 


33704 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


testimony  before  Congress  about 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements,  as  well  as  other 
submissions  to  the  agency. 

FDA  has  carefully  evaluated  each  of 
these  approaches  to  determine  how  they 
compare  with  the  factors  that  FDA  has 
listed  above. 

1;  Use  of  a  Committee  on  Herb  Petitions 

One  approach  that  has  been  suggested 
is  that  the  agency  should  adopt  a 
separate  mechanism  for  evaluating  the 
validity  of  claims  for  herbs.  Under  the 
suggested  mechanism,  an  oversight 
committee  would  appoint  an  expert 
panel  that  would  consist  of  a  director 
and  at  least  four  scientists  with  training 
and  experience  related  to  herbal  and 
botanical  products.  FDA  would 
participate  as  a  nonvoting  member  of 
the  expert  panel.  The  oversight 
committee,  which  would  be  charged 
with  the  responsibility  of  reviewing  all 
health  claims  petitions  pertaining  to 
herb  or  botanical  components,  would 
relieve  FDA  of  all  responsibility  for 
initial  review  of  these  petitions.  The 
expert  panel  would  conduct  an 
evaluation  of  scientific  data  pertaining 
to  the  requested  claim,  subject  the 
evaluation  to  peer  review,  and  prepare 
a  final  recommendation  about  the  claim. 
The  recommendation  and  all  supporting 
documents  would  then  be  forwarded  to 
FDA.  and  the  agency  would  be 
permitted  120  days  to  approve, 
disapprove,  or  modify  the  report.  Under 
draft  regulations  prepared  and 
submitted  for  FDA  adoption  by  one 
comment  that  FDA  has  received,  there 
would  be  a  codified  presumption  in 
favor  of  the  committee  recommendation. 

The  comment  that  suggested  this 
approach  asserted  that  it  would  not 
involve  a  transfer  of  the  agency’s 
authority  and  obligation  to  enforce  the 
act  because  the  final  authority  for 
decisions  would  rest  with  FDA.  Further, 
tlie  comment  asserted  that  there  is 
precedent  for  the  requested  mechanism 
in  FDA’s  past  use  of  reviews  of  food  and 
cosmetic  ingredients  that  have  been 
prepared  by  the  Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB)  and  the  Cosmetic  Ingredient 
Review  (CIR). 

The  agency  advises  that  it  has 
tentatively  decided  not  to  adopt  the 
requested  mechanism  for  evaluating  the 
validity  of  claims  for  herbs  and 
botanicals.  The  mechanism  would 
involve  a  significant  transfer  of  agency 
authority  for  health  claims,  and  there  is 
no  basis  under  the  act  for  such  a 
transfer.  Although  the  comment  asserted 
that  such  a  transfer  would  not  take  place 
because  FDA  would  retain  final 


authority  for  any  decisions,  the 
assertion  is  not  correct.  Because  the 
codified  provision  would  create  a 
presumption  in  favor  of  the  committee 
recommendation,  the  agency  would  be 
obligated  to  prove  that  the  committee 
was  wrong,  or  else  it  would  be  required 
to  follow  the  committee’s 
recommendation.  In  such 
.circumstances,  FDA  could  be  forced  to 
propose  to  authorize  health  claims  that 
it  was  not  satisfied  were  scientifically 
valid.  Thus,  there  would,  in  fact,  be  a 
significant  transfer  of  authority  under 
the  requested  mechanism. 

FDA’s  use  of  FASEB  reviews  of  food 
ingredients  does  not  provide  a 
precedent  for  use  of  tne  requested 
mechanism.  The  FASEB  review  did  not 
create  a  presumption  in  favor  of  the 
review  recommendation.  FDA 
contracted  for  these  reviews  as  part  of 
its  GRAS  Review  in  the  early  1970’s  and 
then  once  to  update  information  on 
sulfiting  agents.  FASEB  only  submitted 
a  recommendation  as  to  whether,  and 
what,  uses  of  a  substance  were  GRAS. 
FDA  conducted  its  own  review  of  the 
evidence  and  was  fi^e  to  elect  to  use  the 
FASEB  review  as  it  saw  fit. 

The  CIR  also  do  not  provide  a 
precedent  for  the  use  of  the  requested 
mechanism.  These  reviews  are  used 
primarily  by  industry  to  make  self- 
determinations  of  cosmetic  ingredient 
safety.  The  agency  may,  or  may  not, 
comment  on  any  CIR.  Even  where  FDA 
comments  on  a  QR,  there  would  be 
little  likelihood  that  agency  rulemaking 
would  result.  In  situations  where  such 
a  review  does  serve  as  a  stimulus  for  a 
rulemaking  proceeding,  the  review 
would  not  be  the  sole  reason  for  the 
proceeding. 

Moreover,  the  committee  suggested  by 
the  comment  would  be  subject  to  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  The  burdens  imposed  on 
an  agency  by  this  statute  are  extremely 
heavy.  FDA  has  limited  resources  for 
advisory  committees,  and  it  believes 
that  it  would  be  an  inappropriate 
expenditure  of  those  limited  resources 
to  commit  them  to  the  committee 
suggested  by  the  comment.  While  FDA 
may  use  advisory  committees  in  the 
.  future  to  review  petitioned-for  health 
claims,  as  it  is  currently  doing  with  folic 
acid,  the  agency  would  expect  such 
committees  to  ^  broader  in  scope  than 
simply  herbs.  FDA  does  not  have  the 
resources  to  establish  multiple 
committees  based  on  the  type  of 
substance  that  is  the  subject  of  the 
claim. 

Thus,  FDA  is  not  proposing  to  adopt 
the  procedure  suggested  in  this 
comment.  The  herb  industry,  as  any 
other  industry,  may,  if  it  desires,  work 


through  committees  in  preparing  well- 
supported  petitions  for  submission  to 
FDA.  FDA  will  cooperate  with  such 
committees  at  a  scientific  level  by 
explaining  the  agency’s  requirements  to 
them  and  sharing  publicly  available 
information.  However,  the  agency  sees 
no  reason  to  require  firms  to  use  such 
committees.  Moreover,  FDA  has  the 
ultimate  obligation  to  determine 
whether  the  petitioned-for  claim  is 
scientifically  valid. 

To  clarify  that  the  agency  will 
consider  all  recommendations  by  such 
committees,  FDA  revised  §  101, 70(b)  (21 
CFR  101.70(b))  which  describes  the 
content  of  petitions  for  health  claims,  to 
provide  that  information  that  is 
submitted  with  petitions  may  include 
any  findings,  along  with  the  basis  of  the 
findings,  of  aq  outside  panel  with 
expertise  in  the  subject  area  at  issue. 
While  FDA  will  consider  any  findings  of 
a  committee  included  in  a  petition,  the 
agency  is  not  obligated  to  utilize  those 
findings  in  making  its  decision. 

2.  Establishment  of  an  Approach  Based 
on  a  More  Lenient  Standard,  a  More 
Strict  Standard,  or  the  Same  Standard 

Many  comments  asserted  that  the  best 
approach  to  the  regulations  of  health 
claims  for  dietary  supplements  would 
involve  the  adoption  of  a  more  lenient 
standard.  Some  of  these  comments 
argued  that  such  an  approach  is 
mandated  by  Congress  and  cited  the 
statement  of  Senator  Hatch,  set  forth 
above  that  “a  more  lenient  standard  for 
dietary  supplementfs]  is  envisioned” 
(Ref.  5).  A  number  of  comments  asserted 
that  using  the  same  standard  and 
procedure  for  dietary  supplements  as  for 
foods  in  conventional  food  form  is 
counter  to  the  intent  of  the  1990 
amendments  because  Congress  intended 
to  make  more,  rather  than  less, 
information  about  the  health  benefits  of 
foods  available  to  consumers.  Some 
comments  asserted  that,  by  not  adopting 
an  approach  based  on  a  more  lenient 
standard,  FDA  would  restrict  the 
amount  of  health  information  available 
to  consumers  and  stated  that  such 
information  is  important  to  consumers 
in  deciding  which  products  to  buy. 

Comments  argued  that  restriction  of 
this  information  will  deny  millions  of 
Americans  the  dietary  information  that 
they  need  to  improve  their  health  and 
to  help  prevent  deadly  afflictions  such 
as  heart  disease  and  cancer.  The 
comments  asserted  that  such  restriction 
will  cost  the  nation  millions  of  dollars 
in  health  care  expenditures  that  could 
have  been  saved  through  disease 
prevention.  Comments  suggested  that 
FDA  should  place  more  weight  on  the 
potential  benefits  of  the  health 
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information  than  on  eliminating  all 
possibilities  of  consumer 
misvmderstandings.  A  few  of  these 
comments  advised  that  a  more  lenient 
standard  would  be  appropriate  for 
dietary  supplements  because  they  are 
being  sold  to  educated  consumers  rather 
than  to  the  general  population.  A 
number  of  comments  asserted  that  use 
of  the  same  standard  and  procedure  for 
dietary  supplements  as  for  foods  in 
conventional  food  form  effectively 
renders  section  403(r)(5)(D)  of  the  act 
superfluous. 

Some  of  the  comments  maintained 
that  an  approach  based  on  a  more 
lenient  standeud  and  procediue  is 
needed  because  FDA  is  being  unduly 
restrictive  in  its  validity  evaluations 
\mder  the  current  stancUud  for 
conventional  food.  Comments  ar^ed 
that  these  evaluations  are  being  done  in 
a  manner  that  makes  it  more  difficult  for 
a  food  to  get  an  approved  health  claim 
than  to  get  a  new  drug  claim  approved. 

Although  not  all  comments  provided 
specific  suggestions  about  the  way  in 
which  a  more  lenient  approach  could  be 
implemented,  a  number  of  the 
comments  did  provide  specific 
suggestions.  Some  comments  argued 
that  the  approach  should  be  sufficiently 
lenient  to  permit  marketing  of  dietary 
supplements  without  any  labeling 
restrictions.  Some  of  these  comments 
argued  that  dietary  supplements  needed 
no  stringent  requirements  because 
dietary  supplements  could  be 
adequately  regulated  imder  the 
requirement  in  section  403(a)(1)  of  the 
act  that  the  labeling  of  a  food  must  be 
truthful  and  not  misleading. 

Some  comments  provided  an 
alternative  standard  and  procediue  to 
that  in  the  statute  for  health  claims  on 
food  in  conventional  food  form.  Under 
this  alternative,  claims  for  which  there 
is  substantial  scientific  evidence  but  not 
yet  simificant  scientific  agreement 
would  be  subject  to  a  certification  and 
notification  procedure  rather  than 
rulemaking  proceedings.  Claims  could 
be  made  for  dietary  supplements  so  long 
as:  (1)  The  claim  expressly  discloses  the 
absence  of  scientific  agreement  as  to  the 
relationship,  (2)  the  manufactiuer 
provides  FDA  with  a  fully  documented 
certification  by  a  panel  of  at  least  three 
qualified  experts  that  there  is 
substantial  scientific  evidence 
supporting  the  claim,  and  (3)  FDA  does 
not  disapprove  the  claim  within  90  days 
of  receipt  of  the  certification.  (When 
additional  information  is  needed,  the  90 
day  period  could  be  extended  an 
additional  45  days.)  Under  the 
alternative,  FDA  would  have  an 
opportimity  to  participate  in  the 
selection  of  the  expert  panel. 


The  agency  has  also,  however 
received  other  comments  that  aiwed 
that  FDA  should  use  an  approach  based 
on  the  same  scientific  standard  and 
procedure  for  dietary  supplements  that 
the  act  provides  for  conventional  foods. 
One  comment  noted  that  it  is  especially 
important  to  place  dietary  supplements 
\mder  the  same  standard  because  they 
are  marketed  mainly  on  the  basis  of 
their  purported  health  benefits.  Another 
pointed  out  that  use  of  the  stand  for 
food  in  conventional  food  form  will 
facilitate  piuchasing  decisions  for 
consumers  by  reducing  fraudulent 
labeling  cleums. 

A  few  comments  contended  that  FDA 
should  establish  a  more  stringent 
standard  for  substances  in  dietary 
supplements.  One  comment  asserted 
that  FDA  has  adequate  authority  to  do 
so  and  asserted  that  the  legislative 
history  of  the  1990  amendments 
supports  a  more  stringent  standard.  The 
comment  stated  that  FDA  recognized, 
when  it  argued  against  allowing  health 
claims  for  omega-3  fatty  acids  in  a 
document  that  published  in  the  Federal 
Register  of  January  6, 1993  (58  FR 
2683),  that  it  does  make  a  difference 
whether  one  receives  nutriment  from 
food  or  from  pills.  In  that  docket,  the 
comment  maintained,  FDA  asserted  that 
benefits  have  been  shown  for  a  food 
(fish)  but  not  for  substances  (omega-3 
fatty  acids). 

FDA  knows  of  no  standard  and 
procedure  for  dietary  supplements  that 
would  both  be  more  lenient  than  the 
standard  and  procedure  for  foods  in 
conventional  food  form  and  yet  still 
have  the  characteristics  that  FDA 
considers  necessary  under  the  1990 
amendments  and  their  legislative 
history.  A  standard  for  health  claims  for 
dietary  supplements  that  is  based  only 
on  section  403(a)(1)  of  the  act,  or  that 
allows  health  claims  based  on  the 
existence  of  substantial  scientific 
evidence  even  though  significant 
scientific  agreement  about  the  validity 
of  the  claim  does  not  exist,  would  be 
inconsistent  with  Congress*  desire  to 
ensure  that  health  claims  that  are  made 
on  dietary  supplements,  or  on  any  other 
food,  are  scientifically  valid.  The 
absence  of  agreement  would  likely 
reflect  inadequacies  in  the  evidence 
supporting  the  claim  or  a  substantial 
amount  of  conflicting  evidence.  In  such 
circumstances,  a  significant  possibility 
would  exist  that  the  claim  would 
ultimately  be  found  not  to  be  valid.  If 
FDA  were  to  allow  claims  in  the 
marketplace  as  to  which  there  is  not 
significant  scientific  agreement  about 
their  validity,  it  would  imdercut  the 
credibility  of  those  health  claims  as  to 
which  there  is  such  agreement 


Consumers  would  be  left  little  better  off, 
and  no  less  confused,  than  they  were, 
before  the  passage  of  the  1990 
amendments.  Although  some  comments 
asserted  that  claims  not  based  on 
significant  scientific  agreement  would 
not  be  confusing  because  consumers  of 
dietary  supplements  are  more 
knowledgeable  than  the  general 
population,  FDA  points  out  that  there  is 
nothing  that  limits  the  purchasers  of 
dietary  supplements  to  “knowledgeable 
consumers.” 

The  agency  disagrees  with  arguments 
that  use  of  the  same  approach  for 
dietary  supplements  as  for  foods  in 
conventional  food  form  would  deny 
millions  of  Americans  dietary 
information  that  they  need  to  improve 
their  health  and  thereby  cost  the  nation 
millions  of  dollars  in  health  care 
expenditures  that  could  have  been 
avoided.  In  the  absence  of  adequate  data 
to  establish  that  health  claims  are  valid, 
assertions  about  costs  associated  with 
the  lack  of  information  in  food  labeling 
and  about  the  benefits  of  consumption 
of  substances  in  dietary  supplements  are 
highly  speculative  and  highly 
questionable.  FDA  does  not  agree  that  it 
should  place  more  weight  on  the 
potential  benefits  of  the  health 
information  than  on  eliminating  the 
possibility  of  consumer 
misunderstanding.  FDA  must  weigh  the 
public  health  impact  of  permitting  a 
multitude  of  preliminary  claims  against 
the  possibility  that  a  significant  portion 
of  those  claims  will  be  determined  to  be 
not  scientifically  valid.  The  latter  result 
would  likely  produce  a  perception 
among  many  consumers  that  food  labels 
and  health  claims,  even  those  that  are 
valid,  are  not  reliable.  To  the  extent 
that,  as  a  result,  consumers  do  not 
change  their  dietary  patterns  to  reduce 
their  risk  of  disease,  they  will  be  less 
healthy,  and  there  will  ^  more  needless 
deaths  from  disease  and  more  costs  to 
the  national  economy,  rather  than  less. 
Thus,  FDA  disagrees  with  comments 
that  asserted  that  claims  without 
significant  scientific  agreement  would 
be  in  the  best  interests  of  consumers. 

Further,  as  is  explained  fully  in 
response  to  the  comment  concerning  a 
separate  mechanism  for  approval  of 
health  claims  for  herbs,  there  are  no 
provisions  under  the  act  to  transfer 
agency  authority  for  the  control  of 
health  claims  to  organizations  outside  of 
FDA.  The  alternative  suggested  for 
dietary  supplements  that  would  not 
require  rulemaking  clearly  involves  a 
significant  transfer  of  authority  for  the 
evaluation  of  the  validity  of  health 
claims.  Moreover,  the  approach 
suggested  by  this  comment  presents  the 
same  Federal  Advisory  Committee  Act 


33706 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


problems  that  are  discussed  above. 
Finally,  the  system  suggested  would  not 
be  fair  to  consumers,  ^o  would  be 
exposed  to  claims  whose  validity  had 
not  been  evaluated  by  FDA,  or  to  the 
manufacturers  of  foods  in  conventional 
food  form,  who  would  be  subject  to  the 
much  higher  statutorily  mandated 
standard.  As  a  result,  a  more  lenient 
standard  for  dietary  supplements  would 
also  be  contrary  to  the  principle  of 
fairness  that  is  implicit  in  the  act. 

FDA  also  disagrees  with  assertions 
that  it  is  conducting  validity 
assessments  for  health  claims  in  an 
unduly  restrictive  manner,  and  that 
health  claims  are  more  difficult  to  get 
approved  than  to  get  a  new  drug  claim 
approved.  To  the  contrary,  as  discussed 
in  the  health  claims  final  rule  (58  FR 
2478  at  2506),  the  scientific  standard  for 
health  claims  is  less  stringent  than  the 
requirements  for  approval  of  a  new 
drug.  In  the  case  of  a  new  drug,  section 
505(d)(5)  of  the  act  (21  U.S.C.  355(d)(5)) 
states  that  the  Secretary  shall  refuse  to 
approve  an  application  for  approval  of 
such  a  drug  where  there  is  a  lack  of 
substantial  evidence  that  the  drug  will 
have  the  efiect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  thereof.  Section 
505(d)  of  the  act  provides  further  that 
the  term  “substantial  evidence”  means 
evidence  consisting  of  adequate  and 
well-controlled  investigations, 
including  clinical  investigations  (human 
studies  conducted  in  a  controlled 
clinical  setting),  by  experts  qualified  by 
scientific  training  and  ex{}erience  to 
evaluate  the  efiectiveness  of  the  drug 
involved.  (The  statutory  term 
“substantial  evidence”  should  not  be 
confused  with  the  same  term  used  by 
some  comments  to  refer  to  “more  than 
a  scintilla  and  less  than  a 
preponderance”  of  evidence.)  Based  on 
this  statutory  direction,  the  agency  has 
identified  a  niunber  of  characteristics 
that  are  present  in  “adequate  and  well- 
controlled”  studies  in  §  314.126  (21  CFR 
314.126). 

Section  403(r)  of  the  act  does  not 
mandate  requirements  as  stringent  as 
those  for  drugs  in  section  505(d)(5)  of 
the  act.  Section  403(r)  of  the  act 
contains  no  mention  of  “substantial 
evidence,”  “adequate  and  well- 
controlled  investigations,”  or  of 
“clinical  investigations.”  To  the 
contrary,  section  403(r)  of  the  act 
contains  far  more  flexibility  than  the 
drug  provisions  of  the  act  because  it 
provides  FDA  with  authority  to 
authorize  claims  based  on  “scientific 
evidence  (including  evidence  from  well- 
designed  studies  conducted  in  a  manner 


which  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles),  that  there  is  significant 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence  “(section 
403(r)(3)(B)(i)  of  the  act). 

Consistent  with  this  flexibility,  FDA 
did  not  prescribe  a  specific  set,  type,  or 
number  of  studies  as  being  sufficient  to 
support  a  health  claim  in  the  January  6, 
1993,  health  claims  final  rule.  In  that 
rule,  the  agency  advised  that  it  would 
consider  all  relevant  data  on  a  topic, 
including  clinical  studies, 
epidemiological  data,  and  animal 
studies. 

In  addition,  the  1990  amendments 
-  directed  FDA  to  consider  10  nutrient- 
disease  relationships.  In  the  January  6, 
1993,  final  rules,  FDA  authorized  claims 
with  respect  to  7  of  those  10 
relationships  (see  58  FR  2537,  2552, 
2622,  2665,  2739,  2787,  and  2820).  An 
eighth,  even  though  denied  (58  FR  2606) 
remains  under  active  consideration  by 
the  agency.  Thus.  FDA  is  not 
conducting  validity  assessments  for 
health  claims  in  an  unduly  restrictive 
manner. 

The  agency  did  not  conclude  in  the 
omega-3  fatty  acids  and  heart  disease 
final  rule  (57  FR  2682)  that  it  makes  a 
difference  whether  one  receives 
nutriment  finm  food  or  from  pills,  as  the 
comment  suggested.  While  FDA  did 
state  in  the  summary  of  that  docket  that 
there  is  not  adequate  evidence  to 
support  a  relationship  between  reduced 
risk  of  coronary  heart  disease  and 
increased  consumption  of  omega-3  fatty 
acids,  and  that  there  is  some  evidence 
that  the  benefit  may  be  gained  through 
the  consumption  of  fish,  the  agency 
noted  that  benefits  attributed  to  fish 
could  not  necessarily  be  ascribed  to  the 
presence  of  omega-3  fatty  acids.  The 
example,  therefore,  reflects  the  available 
science  base,  that  there  is  a  relationship 
between  a  dietary  pattern  and  risk  of 
heart  disease,  but  ffie  science  is 
insufficient  to  identify  a  specific 
nutrient  that  is  responsible  in  that 
relationship.  This  does  not  in  any  way 
imply  that  a  substance  is  any  more 
beneficial  when  it  is  in  a  conventional 
food  than  it  is  when  it  is  not  in  a 
conventional  food. 

In  light  of  the  foregoing,  FDA  is 
proposing  to  subject  dietary 
supplements  to  the  same  standard  that 
applies  to  food  in  conventional  food 
form.  This  approach  strikes  the 
appropriate  balance  between  the 
congressional  concern  for  consumer 
protection  food  firaud,  public  health, 
and  soimd  science,  on  the  one  hand, 
and  the  desire  to  provide  the  consumer 


with  information  on  the  other.  If  FDA 
adopts  this  standard  for  dietary 
supplements,  all  foods  will  be  regulated 
imder  the  same  standard. 

Further,  imder  the  same  procedure 
that  applies  with  respect  to  claims  for 
substances  in  food  in  conventional 
form,  there  is  a  premarket  review  that 
ensures  the  safety  of  the  substances  as 
well  as  the  scientific  validity  of  the 
claim.  A  claim  linking  a  nutrient  to  a 
disease  is  typically  intended  to  increase 
intake  of  that  nutrient.  Thus,  it  is 
important  to  ensure  that  such  increased 
intake  will  not  have  adverse  health 
consequences  that  would  moot  the 
significance  of  the  health  claim. 
Therefore,  FDA  is  proposing  to  adopt 
the  same  procedure  for  health  claims  for 
dietary  supplements  as  for  foods  in 
conventional  food  form. 

Making  dietary  supplements  subject 
to  the  same  scientific  standard  and 
procedure  as  for  foods  in  conventional 
food  form  does  not  render  section 
403(r)(5)(D)  of  the  act  superfluous. 
Section  403(r)(5)(D)  requires  that  the 
agency  consider  what  procedures  and 
standard  respecting  the  validity  of 
claims  is  most  appropriate.  This  the 
agency  has  done.  The  fact  that  the 
agency  has  tentatively  found  that,  on 
balance,  that  the  standard  and 
procedure  established  for  conventional 
foods  are  also  the  most  appropriate  for 
dietary  supplements  does  not  render  the 
agency’s  efforts  invalid  or  the 
underlying  provision  superfluous.  The 
agency  was  charged  with  exercising  its 
expertise  and  discretion,  and  that  is 
what  it  is  doing. 

III.  The  Proposed  Regulation 
FDA  is  proposing  to  adopt  the  same 
regulatory  approach  to  dietary 
supplements  that  it  has  adopted  for 
foods  in  conventional  food  form.  Thus, 
the  agency  is  proposing  to  revise 
§§  101.14  and  101.70  (21  CTR  101.14 
and  101.70)  to  include  dietary 
supplements. 

A.  Definitions 

In  the  health  claims  proposal,  FDA 
proposed  definitions  for  “health  claim,” 
“substance,”  “nutritive  value,”  and 
“dietary  supplement”  to  serve  as  tools 
for  clearly  establishing  the  scope  of  the 
types  of  claims  that  would  be  subject  to 
the  regulations  promulgated  under 
section  403(r)(l)(B)  of  ffie  act.  In 
addition,  the  agency  proposed  a 
definition  for  “disqualifying  nutrient 
levels”  to  establish  limits  on  the 
amounts  of  certain  nutrients  that  are 
known  to  increase  the  risk  of  a  disease 
or  health-related  condition.  Thus,  if  one 
of  these  nutrients  is  present  in  a  food 
above  the  defined  level  that  food  would 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  Jiine  18,  1993  /  Proposed  Rules 


33707 


be  disqualified  from  bearing  a  health 
claim  in  its  labeling  (see  section 
403(r)(3)(A)(ii)  of  the  act). 

In  the  health  claims  final  rule  the 
agency  adopted  definitions  for  the  terms 
“health  claim,"  "substance,”  "nutritive 
value."  and  "disqualifying  nutrient 
levels."  However,  as  explained  in  the 
health  claims  final  rule,  these 
definitions  were  revised  either  in 
response  to  comments  on  the  proposed 
definitions  or  in  response  to  the  DS  act. 
Because  of  the  DS  act,  the  agency 
reserved  the  question  as  to  whether 
these  definitions  would  apply  to  dietary 
supplements.  Moreover,  the  agency  did 
not  include  a  definition  of  "dietary 
supplement”  in  the  final  rule  because  of 
the  moratorium  imposed  by  the  DS  act. 

In  addition,  in  the  health  claims  final 
rule,  FDA  established  a  definition  for 
the  term  "disease  or  health-related 
condition"  (see  §  101.14(a)(1),  (a)(2), 
(a)(3),  (a)(5).  and  (a)(6)  in  58  FR  2478  at 
2533). 

In  this  document,  FDA  is  proposing  to 
apply  the  same  regulatory  approach  to 
dietary  supplements  that  it  has 
established  for  foods  in  conventional 
food  form.  To  reflect  this  tentative 
decision,  the  agency  is  proposing  to 
revise  the  definitions  established  in 
§  101.14(a),  as  appropriate,  to  include 
coverage  of  dieta^  supplements. 
Specifically,  FDA  is  proposing  to  revise 
the  definition  of  "substance"  and  to 
establish  a  definition  of  "dietary 
supplement.” 

1.  Substance 

To  clarify  that  all  provisions  of 
§  101.14  will  apply  to  dietary 
supplements  as  well  as  foods  in 
conventional  food  form,  FDA  is 
proposing  to  revise  the  definition  of  the 
term  "su&tance"  to  mean  a  specific 
food  or  component  of  food,  regardless  of 
whether  the  food  is  in  conventional 
food  form  or  a  dietary  supplement  of 
vitamins,  minerals,  herbs,  or  other 
similar  nutritional  substances. 

Reference  in  the  definition  to  "a 
dietary  supplement  of  vitamins, 
minerals,  herbs,  or  other  similar 
nutritional  substances"  incorporates  the 
statutory  language  from  section 
403(r)(5)(D)  of  the  act,  which  directs  the 
agency  to  establish  a  procedure  and 
standard  for  health  claims  for  dietary 
supplements. 

2.  Dietary  Supplement 

FDA  is  proposing  in  $  101.14(a)(4)  to 
define  the  term  "dietary  supplement"  as 
a  food,  not  in  convmitional  food  form, 
that  supplies  a  component  to 
supplement  the  diet  by  increasing  the 
total  dietary  intake  of  that  component. 


In  the  past,  FDA  has  taken  a  position 
that  the  term  "dietary  supplement" 
applied  only  to  supplements  composed 
of  essential  nutrients.  However,  FDA  is 
not  proposing  to  limit  the  definition  in 
§  101.14(a)  in  this  way  because  section 
403(r)(5)(D)  of  the  act  includes  dietary 
supplements  of  herbs  and  other  similar 
nutritional  substances.  Herbs  generally 
contain  few  essential  nutrients,  and 
those  that  are  present  are  seldom 
present  in  significant  amounts  on  a  per 
serving  basis.  Herbs  have  been 
considered  foods  because  they  have 
generally  been  used  for  flavor  or  aroma. 

In  addition,  the  legislative  history 
indicates  that  the  term  "other  similar 
nutritional  substances"  could  include  a 
number  of  substances  that  have  not  been 
shown  to  be  essential  (Ref.  5),  especially 
since  the  term  "other  similar  nutritional 
substances"  does  not  include  vitamins 
and  minerals. 

FDA  has  limited  this  definition  to 
foods  not  in  conventional  food  form  to 
reflect  the  approach  taken  by  Congress 
in  the  DS  act.  The  manager’s  statements 
for  the  DS  act  from  the  Senate  and  the 
House  (Ref.  3)  clearly  state  that  the 
moratorium  on  the  implementation  of 
the  1990  amendments  applies  only  to 
dietary  supplements  "not  in  the  form  of 
conventional  food.”  FDA  has 
traditionally  felt  that  there  could  be 
dietary  supplements  in  conventional 
food  form  (e.g.  breakfast  cereals). 
However,  bemuse  these  products  were 
not  covered  by  the  DS  act  moratorium, 
the  health  claims  regulations  already 
apply  to  them.  Consequently.  FDA  has 
tentatively  concluded  that  it  will  reduce 
confusion  if  the  agency  limits  the 
coverage  of  the  term  "dietary 
supplement"  to  foods  not  in 
conventional  food  form.  Foods  that  are 
formulated  to  supplement  the  dietary 
intake  of  nutrients  but  that  are  in 
conventional  food  form  will  be 
considered  to  be  in  tbe  category  of  foods 
that  they  resemble  (e.g.  cereals), 
although  they  will  be  free  to  reflect  their 
characteristics  in  their  common  or  usual 
name  (e.g.,  vitamin  and  mineral 
supplement  cereal). 

m  the  November  1991  health  claims 
proposal,  FDA  said  as  part  of  the 
definition  of  "dietary  supplement”  that 
the  supplement  supplies  a  component 
"with  nutritive  value.”  FDA  received 
comments  that  protested  that  such  a 
restriction  would  in  hinge  on 
consumers’  freedom  of  ^oice. 

The  purpose  of  this  proposal  is  to 
ensure  that  health  claims  are  valid  and 
properly  made,  not  to  restrict  freedom  of 
choice.  Dietary  supplements  are  foods, 
and  foods  are  consumed  primarily  for 
their  taste,  aroma,  or  nutritive  value. 
Nutilab,  Inc.  v.  Schweiker,  713  F.2d  335, 


338  (7th  Cir.  1983).  Moreover,  as 
explained  below.  FDA  is  proposing  to 
m^e  dietary  supplements  subject  to 
§  101.14(b)(3)(i),  which  requires  that,  to 
be  eligible  to  be  the  subject  of  a  health 
claim,  substances  that  are  to  be 
consumed  at  other  than  decreased 
dietary  levels  must  contribute  taste, 
aroma,  or  nutritive  value  to  the  food  and 
retain  that  attribute  when  consumed  at 
levels  that  are  necessary  to  justify  a 
claim.  'Therefore,  FDA  tentatively  finds 
that  it  is  not  necessary  to  include  the 
words  "with  nutritive  value”  in  the 
definition  of  "dietary  supplement.” 

A  number  of  comments  on  the 
November  1991  health  claims  proposal 
suggested  that  the  proposed  definition 
for  "dietary  supplement”  in 
§  101.14(a)(4)  (56  FR  60537)  should  be 
revised  to  include  foods  as  well  as 
components  in  foods  (e.g.,  herbs  as  well 
as  components  in  herbs). 

FDA  advises  that  the  proposed 
definition  of  "dietary  supplement" 
covers  foods.  Therefore,  the  suggested 
revision  is  not  necessary.  Reference  to  a 
“component”  is  to  the  specific  portion 
of  the  food,  that  is,  of  the  dietary 
supplement,  of  which  the  consumers 
wishes  to  increase  his  or  her  total 
dietary  intake. 

B.  Preliminary  Requirements  fora  Claim 

In  the  health  claims  proposal,  FDA 
proposed  several  criteria  in  §  101.14(b) 
that  must  be  met  before  a  substance  will 
qualify  to  be  the  subject  of  a  health 
claim.  The  criteria  provide  that  the 
substance  must:  (1)  Be  associated  with 
a  disease  or  health-related  condition  for 
which  the  general  U.S.  population  is  at 
risk  (alternatively,  the  relevance  of  the 
claim  may  be  explained  within  the 
context  of  the  daily  diet);  (2)  be  a  food; 
and  (3)  be  safe  and  lawful  under 
applicable  food  safety  provisions  of  the 
act.  These  criteria  reflect  not  only  the 
requirements  of  section  403 (r)  of  the  act 
but  also  the  fact  that  FDA  is  charged 
with  ensuring  that  the  food  supply  is 
safe,  and  that  the  food  label  is  not 
misleading.  Given  that  agency 
evaluations  of  the  validity  of  a  health 
claim  will  be  resource  intensive.  FDA 
proposed  not  to  make  such  an 
evaluation  unless  a  petition  for  a  health 
claim  demonstrates  that  the  preliminary 
requirements  are  met.  While  FDA 
proposed  that  these  preliminary 
requirements  cover  substances  in 
conventional  food  form  as  well  as  in 
dietary  supplements,  the  provisions  of 
the  DS  act  precluded  the  agency  from 
applying  these  preliminary 
requirements  to  substances  in  dietary 
supplements.  Thus,  the  preliminary 
requirements  established  in  the  health 
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claims  final  rule  apply  only  to 
substances  in  conventional  food  form. 

The  agency  is  proposing  in  this 
document  to  subject  dietary 
supplements  and  their  components  to 
the  same  preliminary  requirements  in 
§  101.14(b)  that  apply  to  any  other 
substance  that  is  proposed  as  the  subject 
of  a  health  claim.  Specific  reference  to 
dietary  supplements  in  §  101.14  (b)(1) 
and  (b)(2)  is  not  necessary  because  the 
requirements  in  these  paragraphs  apply 
generally  to  any  “substance,”  and  FDA’s 
proposed  revision  of  the  definition  of 
“substance”  in  §  101.14(a)(2)  will 
include  dietary  supplements  and  their 
components  within  the  coverage  of  this 
term.  FDA  tentatively  finds,  however, 
that  it  is  appropriate  to  add  a  specific 
reference  to  dietary  supplements  to 
§  101.14(b)(3)(i)  to  clarify  that  food  can 
be  in  the  form  of  a  dietary  supplement. 
The  agency  tentatively  concludes  that 
this  action  is  appropriate  because 
information  available  to  the  agency 
suggests  that  there  is  concern  among 
some  in  the  general  public  that  dietary 
supplements  are  not  included  in  the 
definition  of  “food”  as  provided  in 
section  201(f)  of  the  act  (21  U.S.C. 
321a(f)).  Specifically,  FDA  proposes  to 
add  the  phrase  “regardless  of  whether 
the  food  is  in  conventional  food  form  or 
dietary  supplement  form”  to 
§101.14tb)(3)(i). 

1.  Components  of  Food  Within  the 
Context  of  a  Daily  Diet 

The  preliminary  requirement  that  a 
substance  that  is  to  be  the  subject  of  a 
health  claim  be  a  food  appears  in 
§  101.14(b)(2)  and  (b)(3)(i).  If  the 
substance  is  present  at  decreased  dietary 
levels,  as  stated  above  under 
§  101.14(b)(2),  it  must  be  a  nutrient  that 
is  required  to  be  included  in  nutrition 
labeling  (e.g.,  cholesterol,  total  fat).  If 
the  substance  is  present  at  other  than 
decreased  dietary  levels,  as  stated 
above,  under  §  101.14(b)(3)(i),  it  must 
contribute  taste,  aroma,  or  nutritive 
value,  or  any  other  technical  effect 
listed  in  §  170.3(o)  (21  CFR  170.3(o)),  to 
the  food  and  must  retain  that  attribute 
when  consumed  at  levels  that  are 
necessary  to  justify  a  claim.  This 
requirement  is  necessary  to  ensure  that 
health  claims  are  made  for  substances 
that  are  in  fact  foods.  For  example,  some 
vitamins  have  therapeutic  effects  when 
consumed  at  levels  for  above  those  that 
are  normally  characteristic  of  food. 
When  the  vitamins  are  intended  to  be 
consumed  at  those  levels  to  have  those 
therapeutic  effects,  they  are  drugs  and 
not  foods.  Also,  other  types  of  dietary 
supplements  present  similar  concerns. 
When  herbs  are  consumed  primarily  for 
their  taste,  aroma,  or  nutritive  value. 


they  are  foods.  If  the  herbs  are  intended 
to  Im  consumed  for  their  medicinal 
effects,  however,  they  are  drugs. 

Numerous  comments  on  the  health 
claims  proposal  from  producers  and 
consumers  of  dietary  supplements 
expressed  concern  that  ^e  proposed 
provisions  requiring  that  a  substance  be 
a  food  represents  an  attack  by  the 
agency  against  dietary  supplements. 
Some  comments  maintained  that  FDA 
lacks  the  legal  authority  to  restrict 
approved  health  claims  on  dietary 
supplements  that  contain  nutrients  that 
are  beyond  daily  diet  limits.  Other 
comments  asserted  that  FDA  intends  to 
use  regulations  based  on  the  proposal  to 
ban  health  claims  on  dietary 
supplements  wherever  the  dietary 
supplements  contain  a  substance  at  a 
level  above  that  normedly  present  within 
the  context  of  an  ordinary  daily  diet. 

Other  comments  stated  that  the 
agency  would  ban  the  dietary 
supplements  themselves  by  making 
them  available  only  by  prescription  or 
by  limiting  the  potency  of  the  dietary 
supplements.  They  strongly  protested 
that  any  limits  on  potency  would  be  in 
conflict  with  section  411  of  the  act  (21 
U.S.C.  350),  which  is  sometimes 
referred  to  as  the  “Proxmire 
Amendment,”  and  the  1990 
amendments. 

FDA  disagrees  with  the  comments’ 
characterization  of  its  actions.  It  does 
not  agree  that  any  conflict  with  section 
411  of  the  act  is  presented  by  a 
requirement  that,  to  be  the  subject  of  a 
health  claim,  the  substance  must  be  a 
food,  that  is,  consumed  primarily  for  its 
taste,  aroma,  or  nutritive  value.  'There  is 
nothing  in  the  health  claims  final  rule 
or  in  the  regulations  proposed  below 
that  will  affect  in  any  way  the 
availability  of  dietary  supplements  or 
the  consumer’s  fi-eedom  to  choose  to 
purchase  them.  Rather,  the  regulations 
that  FDA  is  proposing  are  intended  to 
ensure  that  any  claims  that  may  be 
made  for  dietary  supplements  are 
scientifically  valid.  This  is  exactly  what 
section  403(r)(5)(D)  of  the  act  directs 
FDA  to  do. 

Nothing  in  these  proposed  regulations 
would  necessarily  prevent  a  supplement 
from  bearing  a  health  claim  when  it 
contains  a  level  of  a  substance  that 
exceeds  the  level  achievable  in  the 
context  of  the  daily  diet.  To  the 
contrary,  the  final  rule  concerning 
calcium  and  osteoporosis,  for  example, 
which  was  published  in  the  Federal 
Register  of  January  6, 1993  (58  FR  2665 
at  2677),  permits  a  calcium  health  claim 
for  dietary  supplements  and  requires 
only  that  the  supplement  labeling 
advise  consumers  that  there  is  no 
known  benefit  from  consuming  more 


than  200  percent  of  the  recommended 
daily  intake  for  calcium. 

Section  411  of  the  act  does  not 
authorize  health  claims  for  dietary 
supplements  or  in  any  way  affect  FDA’s 
authority  under  section  403(r)(5)(D)  of 
the  act  to  regulate  such  claims.  Under 
section  411(a)(1)(B)  of  the  act,  FDA  may 
not  classify  a  dietary  supplement  as  a 
drug  solely  because  it  contains  vitamins 
or  minerals  at  levels  that  exceed  the 
level  of  potency  that  the  agency 
determines  is  nutritionally  rational  or 
useful.  Nothing  in  these  proposed 
regulations  would  do  so.  Absent  a 
claim,  FDA  will  not  consider  a  dietary 
supplement  to  be  a  drug  simply  because 
it  contains  vitamins  or  minerals  at  levels 
above  those  normally  found  in  food. 
However,  a  claim  on  a  product  is  an 
indication  of  the  product’s  intended 
use.  If  a  claim  reveals  that  the  product 
is  intended  for  a  use  other  than  for  its 
taste,  aroma,  or  nutritive  value,  then 
nothing  in  section  411  of  the  act  would 
retire  that  it  be  treated  as  a  food. 

■The  key  to  the  assessment  of  any 
proposed  health  claim  for  a  substance  in 
a  dietary  supplement  or  in  other  food  is 
a  determination  as  to  whether  the 
claimed  effect  derives  from  the  nutritive 
value  of  that  substance.  The  term 
“nutritive  value”  is  defined  broadly  in 
§  101.14(a)(3);  however,  it  is  not 
unlimited  in  its  application.  Under  that 
regulation,  “nutritive  value”  means  a 
value  in  sustaining  human  existence  by 
such  processes  as  promoting  growth, 
replacing  essential  nutrients,  or 
providing  energy.  The  preambles  of  the 
proposed  and  final  rules  on  the  general 
requirements  for  health  claims  (see  56 
FR  60537,  November  27, 1991;  and  58 
FR  2478,  January  6, 1993,  respectively) 
state  that  the  codified  definition  is 
based  on  common  definitions  that 
include  sustenance  with  food  or 
nutriment  by  supplying  that  which  is 
necess6U7  for  life,  health,  and  growth. 
The  agency  structured  the  definition  to 
be  sufficiently  flexible  so  that  it  does 
not  become  an  unintentional  barrier  to 
the  approval  of  legitimate  health  claims. 

If  the  relationship  between  a 
substance  and  a  disease  that  is  the 
subject  of  a  claim  is  based  on  the 
nutritive  value  of  the  substance,  the 
claim  is  a  health  claim.  However,  if  the 
relationship  between  a  substance  and  a 
disease  is  based  on  some  type  of 
physiological  process  other  than 
nutritive  value,  the  claim  about  the 
relationship  is  likely  not  a  claim  about 
a  food  and  thus  not  subject  to  the  health 
claim  provisions.  The  type  of  case-by¬ 
case  analysis  of  exactly  what  is  being 
asserted  in  a  claim  that  describes  the 
effect  of  a  substance  on  a  disease,  and 
whether  that  effect  is  a  function  of  the 
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substance’s  nutritive  value,  is  illustrated 
by  niacin. 

Niacin  has  a  well-established 
physiological  function  as  an  obligatory 
cofactor  in  metabolic  processes  which 
constitutes  the  basis  on  which  it  is  a 
vitamin  in  the  human  dietary.  However, 
there  is  also  ample  scientific  evidence 
that  this  substance  can  act  to  reduce 
elevated  blood  cholesterol  levels. 

Because  high  blood  cholesterol  levels 
are  directly  associated  with  an  increased 
risk  of  cardiovascular  disease,  the 
question  arises  as  to  whether  the  effect 
of  lowering  elevated  blood  cholesterol 
provides  the  basis  for  a  health  claim  for 
niacin. 

Such  a  claim  is  not  a  health  claim 
because  a  claim  about  niacin’s  effect  on 
blood  cholesterol  levels  is  not  a  claim 
about  how  a  nutrient  affects  a  disease 
through  normal  dietary  processes. 

Rather,  it  is  a  claim  about  how  this 
substance,  when  consumed  at  very  high 
levels,  can  be  used  to  treat  an  abnormal 
condition,  elevated  blood  cholesterol 
levels.  The  levels  of  niacin  that  are 
necessary  to  have  this  treatment  effect 
are  far  in  excess  of  those  at  which  there 
is  tissue  saturation  for  niacin’s  vitamin 
function.  Niacin  consumed  at  the  levels 
in  question  causes  liver  damage,  an 
effect  that  in  no  way  can  be 
characterized  as  nutritive.  Thus, 
consumption  of  niacin  at  these  levels  is 
not  appropriate  for  most  consumers.  In 
view  of  the  safety  problems,  a 
determination  must  be  made  before 
niacin  is  consumed  at  these  levels  as  to 
whether  the  risks  of  treatment  outweigh 
the  benefits  of  the  potential  response  to 
the  treatment.  Such  determinations  are 
not  appropriate  for  a  food.  Thus,  a  claim 
for  niacin’s  effect  on  lowering  blood 
cholesterol  levels  is  not  a  health  claim. 

Another  comment  asked  for  assurance 
that  approved  health  claims  appearing 
on  dietary  supplements  will  not 
automatically  be  considered  drug 
claims.  The  comment  noted  that  section 
201(g)(1)(B)  of  the  act  exempts  approved 
heal^  claims  on  foods  finm 
consideration  as  drug  claims  and  stated 
that  dietary  supplements  should  be 
afforded  the  same  exemption  under 
FDA  regulations. 

FDA  agrees  with  the  comment.  As 
provided  in  section  201(g)(1)(B)  of  the 
act,  any  food,  including  dietary 
supplements,  for  which  an  authorized 
health  claim  is  made  in  accordance  with 
the  requirements  of  section  403 (r)  of  the 
act  and  of  the  regulations  that  FDA  has 
adopted  to  implement  that  section  of  the 
act  is  not  a  drug  imder  section 
201(g)(1)(B)  of  the  act  solely  because  its 
label  or  labeling  bears  the  claim.  FDA 
considers  this  provision  to  provide  the 
same  type  of  assurance  as  that  in 


sections  406, 408,  and  409  of  the  act  (21 
U.S.C  346,  346a,  and  348)  that  foods 
containing  substances  used  in 
accordance  with  regulations  issued 
imder  those  sections  of  the  act  are  not 
subject  to  regulatory  action  under 
section  402(a)(1)  of  the  act  (21  U.S.C. 
342).  This  provision  does  not  create  an 
exception  to  the  ’’drug”  definition.  ^ 
however.  A  product  whose  intended  use 
is  as  a  drug  will  continue  to  be  subject 
to  regulation  as  a  drug. 

Some  comments  asserted  that  FDA 
should  permit  the  use  of  health  claims 
on  herbs  whose  only  known  use  is  for 
medicinal  effects.  A  few  of  these 
comments  objected  that  the  herbs  that 
FDA  dted  in  the  preamble  of  the 
proposal  also  have  food  uses. 

M  FDA  explained  fully  in  the 
preamble  of  the  November  1991  health 
claims  proposal  (56  FR  60554),  Congress 
clearly  intended  that  the  health  claim 
provisions  of  the  1990  amendments 
apply  only  to  foods.  Whether  a  product 
is  a  food  or  a  drug  depends  largely  on 
its  intended  use.  A  product  that  is 
intended  for  medicinal  effects,  that  is, 
intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  is  a  drug.  Thus,  there  is  no  basis 
under  the  act  for  FDA  to  permit  health 
claims  for  herbs  whose  intended  known 
use  is  for  medicinal  effects. 

Where  an  herb  has  use  both  as  a  food 
and  a  drug,  the  available  information  on 
the  intended  use  of  the  product  will 
determine  whether  FDA  regulates  the 
herb  as  a  food,  as  a  drug,  or  as  both  a 
food  and  a  druc. 

In  this  regard,  the  agency  points  out 
that  the  relationship  of  a  food  or  a  food 
component  to  a  disease  is  quite  different 
from  that  of  a  drug  to  a  disease.  The 
Surgeon  General’s  Report  on  Nutrition 
and  Health  (Ref.  6)  points  out  that,  apart 
from  classic  disorders  resulting  from 
dietary  deficiencies  of  essential 
nutrients  (e.g.,  pellagra  and  niacin),  it 
has  proved  difficult  to  demonstrate 
causal  associations  between  specific 
dietary  factors  and  chronic  or  other 
diseases  (e.g.,  dietary  fiber  and  cancer). 
The  report  goes  on  to  state: 

Development  of  the  major  chronic  disease 
conditions — coronary  heart  disease,  stroke, 
diabetes,  or  cancer — is  affected  by  multiple 
genetic,  environmental,  and  behavioral 
factors  among  which  diet  is  only  one — albeit 
an  important — component.  These  other 
factors  interact  with  diet  in  ways  that  are  not 
completely  understood.  In  addition,  foods 
themselves  are  complex;  they  may  contain 
some  factors  that  promote  disease  as  well  as 
others  that  are  protective. 

Thus,  a  claim  that  a  substance  can  be 
used  in  the  prevention,  diagnosis,  cure, 
mitigation,  or  treatment  of  a  disease  or 
symptom  is  inappropriate  on  a  food  (see 


§  101.9(k)(l)  (21  CFR  101.9(k)(l))). 
Congress  has  said  that  these  effects  are 
the  effects  of  a  drug  (section  201(g)(1)(B) 
of  the  act).'  Claims  that  a  substance  will 
have  any  of  these  effects  assert  that  the 
substance  will  have  a  direct  effect  on 
the  disease.  In  contrast,  as  explained 
above,  the  effect  of  diet  on  disease  is  • 
much  more  complex  and  must  be 
described  in  different  terms  that  reflect 
the  multifactorial  nature  of  the 
development  of  disease  and  the  fact  that 
diet  may  not  address  all  the  relevant 
factors. 

2.  Safety 

Section  101.14(b)(3)(ii)  provides  that, 
to  justify  a  claim  for  a  substance  that  is 
to  be  consumed  at  other  than  decreased 
levels,  the  substance  must  be  a  food  or 
a  food  ingredient  or  a  component  of  a 
food  ingredient  whose  use  at  the  levels 
necessary  to  justify  a  claim  has  been 
demonstrated  by  the  proponent  of  the 
claim,  to  FDA’s  satisfaction,  to  be  safe 
and  lawful  under  the  applicable  food 
safety  provisions  of  the  act. 

The  preamble  of  the  November  1991 
health  claims  proposal  explained: 

*  •  •  This  showing  can  be  based  on;  (1)  A 
demonstration  that  the  substance  is  generally 
recognized  as  safe  (GRAS)  within  the 
meaning  of  $  170.30;  (2)  a  listing  of  the 
substance  as  GRAS  in  21  CFR  part  182  or  as 
afTirmed  as  GRAS  in  21  CFR  184;  (3)  a 
food  additive  regulation;  or  (4)  a  sanction  or 
approval  granted  by  FDA  or  the  United  States 
Department  of  Agriculture  prior  to  September 
6, 1958.  If  the  safety  and  lawfulness  of  the 
substance  is  not  expressly  recognized  in  an 
FDA  regulation,  the  burden  will  rest  on  the 
claim's  proponent,  as  a  prerequisite  to  FDA’s 
evaluation  of  the  health  claim,  to  submit  all 
the  scientific  data  and  other  relevant 
information  required  to  demonstrate  safety 
and  lawfulness  in  accordance  with 
applicable  petition  requirements.  FDA  will 
withhold  review  of  the  health  claim  until  it 
is  satisfied  on  these  points. 

(56  FR  60537  at  60546.)  FDA  reiterated 
this  position  in  the  health  claims  final 
rule  (58  FR  2487,2502). 

Many  comments  from  the  dietary 
supplement  industry  objected  to  the 
safety  provisions  as  proposed.  Many  of 
these  comments  disagreed  with  the 
application  of  FDA’s  preliminary  safety 
requirement  to  the  ingredients  of  dietary 
supplements.  Some  of  these  comments 
asserted  that  the  1990  amendments  do 
not  require  a  separate  showing  of  safety 
for  substances  that  are  the  subjects  of 
disease-related  claim  petitions,  and  that 
FDA  should  not  add  such  a  requirement 
to  its  regulation.  The  comments  pointed 
out  that  many  herbs  and  other 


■  Note  that  nothing  in  this  docuoMnt  U  intended 
to  addreu  the  circumstance!  in  which  a  substance 
may  be  a  drug  under  section  ZOllgMlKQ  of  the  act. 
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ingredients  of  dietary  supplements  have 
been  used  for  thousands  of  years  with 
no  known  ill  effects.  Requiring  further 
evidence  of  safety  for  these  products, 
the  comments  contended,  would  be 
superfluous  and  expensive.  However, 
other  comments  agreed  with  FDA  that  it 
would  be  inappropriate  to  allow  a 
health  claim  on  a  product  that  contains 
a  substance  that  is  not  GRAS,  is  not  the 
subject  of  a  food  additive  regulation,  or 
has  not  received  a  prior  sanction. 

FDA  tentatively  concludes  that  this 
preliminary  requirement  should  apply 
to  substances  in  dietary  supplements. 
Sections  of  the  act  enacted  by  the  1990 
amendments  cannot  be  implemented 
independently  of  the  remaining  portions 
of  the  act  (see  section  9  of  the  1990 
amendments).  The  act  must  be 
considered  as  a  whole,  and  FDA’s 
responsibility  for  ensuring  the  safety  of 
foods  is  explicitly  provid^  for  in  other 
sections  of  the  act  (see  sections  201(s), 
402(a)(1)  and  (a)(2),  and  409  of  the  act). 

This  fact  is  particularly  significant 
because  the  agency  will  be  specifically 
authorizing  the  health  claims  that  will 
be  made.  In  view  of  this  affirmative 
action,  FDA  authorization  of  a  health 
claim  places  the  agency’s  imprimatiu'  on 
the  claim.  It  would  be  a  violation  of  the 
agency’s  responsibility  under  the  act  to 
authorize  a  health  claim  about  a 
substance,  whether  it  be  in  dietary 
supplement  or  conventional  food  form, 
without  being  satisfied  that  the  use  of 
the  substance  is  safe.  Safety 
considerations  are  of  particular 
importance  with  respect  to  health 
claims  because  such  claims  may  well 
change  the  dietary  patterns  of  many 
Americans. 

The  fact  that  some  herbs  and  other 
ingredients  of  dietary  supplements  have 
been  used  for  thousands  of  years  does 
not  necessarily  justify  a  conclusion  by 
FDA  that  their  use  is  safe.  While  the 
proponents  of  claims  for  such 
substances  are  free  to  demonstrate  that 
the  use  of  those  substances  is  generally 
recognized  as  safe  based  on  their 
common  use  in  food  prior  to  1958,  the 
agency  notes  that  much  of  the  use  of 
many  of  these  substances  has  been  as  a 
drug,  tonic,  or  folk  remedy,  rather  than 
as  food  (see  53  FR 16545,  May  10, 1988). 
As  drugs,  the  levels  and  frequency  of 
use  of  these  substances  may  have  been 
significantly  difierent  than  the  levels 
and  frequency  of  use  that  will  result 
fixnn  their  use  as  foods.  Thus,  FDA 
needs  to  review  data  on  the  identity  of 
the  substance,  the  safety  of  the 
substance,  the  use  of  the  substance  in 
food,  the  cultural  context  of  its  use,  and 
the  dietary  habits  in  the  country  where 
use  of  the  substance  occurred  (see  50  FR 
27295.  July  2, 1985). 


Even  though  there  is  no  explicit 
provision  in  the  1990  amendments 
requiring  a  separate  showing  of  safety, 
it  must  ^  kept  in  mind  that  the  act  "* 

*  *  is  designed  to  ensure  the  safety  of 
the  food  we  eat  *  *  (See  Les  v.  Reilly, 
968  F.2d  985  (9th  Cir.  1992).)  The 
requirement  that  a  substance  that  is  the 
subject  of  a  health  claim  be  safe  is 
implicit  in  the  1990  amendments. 

Section  403(r)(3)(A)(ii)  of  the  act  states 
that  a  health  claim  may  be  made  only 
for  a  food  that  does  not  contain  any 
nutrient  in  an  amount  that  increases  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet  related  to  persons 
in  the  general  population,  taking  into 
account  the  significance  of  the  food  in 
the  total  daily  diet.  FDA  believes  that, 
in  addition  to  requiring  establishment  of 
disqualifying  levels  for  total  fat, 
saturated  fat,  cholesterol,  and  sodium  in 
§  101.14(a)(5)  (see  58  FR  2488  through 
2498),  this  provision  evidences  a 
concern  by  Congress  that  a  substance 
that  is  the  subject  of  a  health  claim  be 
used  in  a  manner  that  is  safe.  This 
concern  was  reflected  in  the  statements 
of  the  sponsors  in  both  the  House  and 
the  Senate  (Refs.  2  and  5). 

Further,  section  9  of  the  1990 
amendments  states  that  the  amendments 
“shall  not  be  construed  to  alter  the 
authority  of  the  Secretary  of  Health  and 
Human  Services  *  *  *  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  *  *  *.’’ 
’Thus,  FDA’s  responsibility  for  ensuring 
the  safety  of  foods  has  in  no  way  been 
diminished  by  the  passage  of  the  1990 
amendments.  Thus,  for  all  the  foregoing 
reasons,  FDA  is  proposing  to  make 
health  claims  for  substances  in  dietary 
supplements,  like  claims  for  any  other 
fora,  subject  to  §  101.14(b)(3)(ii). 

In  responding  in  the  health  claims 
final  rule  to  concerns  raised  by 
comments  suggesting  that  FDA 
recognize  manufacturers’  private  GRAS 
determinations,  the  agency  stated  about 
§  101.14(b)(3)(ii): 

FDA  acknowledges  that  the  GRAS 
affirmation  and  food  additive  listing  process 
can  be  lengthy.  Thus,  FDA  designed 
§  101.14(b)(3}(ii)  to  provide  flexibility  with 
respect  to  the  type  of  showing  of  safety  that 
is  necessary  to  make  a  substance  eligible  to 
be  the  subject  of  a  health  claim.  GRAS 
affirmation  and  food  additive  listing  are  but 
two  of  the  procediues  by  which  a  substance 
may  meet  this  preliminary  requirement. 

IDA  intends  to  consider  the  basis  of 
manufacturers’  independent  GRAS 
determinations  where  such  determinations 
are  submitted  with  petitions  for  health  claims 
and  may  use  its  discretion  to  accept,  without 
formal  affirmation,  the  independent 
determination  of  GRAS  where  FDA  believes 
that  such  action  would  be  appropriate.  As 
FDA  pointed  out  in  the  previous  comment, 
however,  the  ageiu:y  would  not  be  fulfilling 


its  responsibilities  under  the  act  if  it  were  to 
permit  a  substance  to  be  the  subject  of  a 
nealth  claim  without  satisfying  itself  that  the 
use  of  that  substance  is  safe. 

Although  FDA  will  consider  all 
manufacturers'  independent  GRAS 
determinations  where  the  basis  for  such 
determinations  are  submitted  with  petitions 
for  health  claims,  the  agency  advises  that  it 
will  generally  not  be  possible  for  FDA  to 
judge  whether  GRAS  determinations  based 
on  complex  scientific  evidence  are  valid 
within  the  short  timeframes  mandated  under 
the  1990  amendments  for  health  claims 
petitions.  Instead,  agency  agreement  with  an 
independent  determination  that  a  substance 
is  GRAS  will  be  most  likely  where  the 
substance  is  an  ingredient,  or  a  component  of 
a  food  ingredient,  that  was  in  common  use 
in  food  prior  to  January  1, 1958,  in  a  similar 
context  However,  where  such  agreement 
occurs,  the  agreement  does  not  constitute 
GRAS  affirmation.  Instead,  the  history  of 
common  use  in  food,  coupled  with  the  fact 
that  FDA  knows  of  no  reason  to  question  the 
safety  of  the  food  ingredient,  means  that  the 
substance  will  be  heated  as  if  it  is  an  unlisted 
GRAS  substance  (as  provided  for  in 
§§  170.30(d)  and  182.1(a)  (21  CFR  170.30(d) 
and  182.1(a)))  in  the  manner  provided  for  in 
the  food  ingredient  list  in  21  CFR  part  182. 

(58  FR  2478  at  2502  through  2503) 

Under  this  proposal,  this  statement 
would  be  fully  applicable  to  substances 
in  dietary  supplements. 

C.  Scientific  Standard 

For  reasons  fully  discussed  previously 
in  this  preamble,  FDA  is  proposing  the 
same  scientific  standard  for  dietary 
supplements  that  has  been  established 
for  conventional  food.  The  scientific 
standard  for  health  claims  in  §  101.14(c) 
states  that  FDA  will  promulgate 
regulations  authorizing  a  health  claim 
only  when  it  determines,  based  on  the 
totality  of  publicly  available  scientific 
evidence  (including  evidence  fi'om  well- 
designed  studies  conducted  in  a  manner 
which  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles),  that  there  is  significant 
scientific  agreement,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  such  claims,  that 
the  claim  is  supported  by  such 
evidence. 

Specific  reference  to  dietary 
supplements  in  §  101.14(c)  is  not 
necessary  because  FDA’s  proposed 
revision  in  §  101.14(a)(2)  of  the  term 
“substance”  to  include  dietary 
supplements  will  link  dietary 
supplements  to  the  term  “health  claim,” 
and  §  101.14(c)  sets  forth  the 
circumstances  under  which  FDA  will 
promulgate  regulations  authorizing  such 
a  claim. 

Some  comments  urged  FDA  to 
consider  with  fairness  any  proposed 
health  claim  that  relies  on  data  derived 
firom  non-Westem  cultures. 
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The  agency  advises  that  it  will 
consider  the  evidence  submitted  in 
support  of  a  claim  on  its  scientific 
merits  and  in  the  context  of  the  totality 
of  available  evidence.  It  will  not 
rmderrate  any  evidence  on  the  basis  of 
its  cultural  or  geographic  origin.  Of 
course,  however,  FDA  must  consider  the 
significance  in  the  U.S.  population  of 
the  efiects  of  the  disease  or  health- 
related  condition  and  the  relevance  of 
studies  done  in  other  populations  to  the 
U.S.  population. 

D.  General  Labeling  Requirements 

In  the  health  claims  final  rule,  FDA 
established  a  number  of  general 
requirements  for  health  claims  for  food 
in  conventional  food  form  in  §  101.4(d) 
to  ensure  that  consumers  are  provided 
with  valid  and  reliable  information 
about  the  value  that  ingestion  (or 
reduced  ingestion)  of  the  particular 
substance,  as  part  of  a  total  dietary 
pattern,  may  have  in  afiecting  certain 
diseases  or  health-related  conditions. 

The  agency  is  proposing  in  this 
document  that  dietary  supplements  be 
subject'  to  the  same  general  requirements 
that  it  has  established  for  conventional 
food  in  §  101.14(d).  Specific  references 
to  dietary  supplements  in  §  101.14(d) 
are  not  necessary  because  FDA's 
proposed  revision  in  §  101.14(a)(2)  of 
the  term  “substance’*  to  include  dietary 
supplements  will  link  dietary 
supplements  to  the  term  “health  claim” 
for  which  §  101.14(d)  prescribes  general 
requirements. 

1.  FDA  Commitments  for  Valid  Claims 

Section  101.14(d)(1)  provides  that 
when  FDA  determines  that  a  health 
claim  is  valid,  the  agency  will  propose 
a  regulation  in  subpart  E  of  part  101  to 
authorize  the  use  of  the  claim.  Further, 
the  provision  states  that  if  the  claim 
pertains  to  a  substance  not  provided  for 
in  §  101.9,  FDA  will  propose  amending 
those  regulations  to  include  declaration 
of  the  substance.  To  ensure  that  the 
provisions  established  in  §  101.4(d)(1) 
apply  to  dietary  supplements,  the 
agency  is  proposing  to  revise 
§  101.14(d)(1)  to  reference,  in  addition 
to  §  101.9,  the  provisions  of  proposed 
§  101.36  (21  CFR  101.36),  that  appear 
elsewhere  in  this  issue  of  the  F^eral 
Register,  which  establish  requirements 
for  the  nutrition  labeling  of  dietary 
supplements  of  vitamins  or  minerals 
subject  to  section  411  of  the  act. 

Several  comments  argued  that  FDA 
should  not  permit  firms  to  place  any 
health  claims  on  the  labels  and  in 
labeling  of  dietary  supplements. 

Through  enactment  of  section  403 (r) 
of  the  act.  Congress  has  mandated  that 
firms  be  permitted  to  place  health 


claims  on  food  labels  and  in  their 
labeling  when  FDA  finds  that  the  claims 
are  valid  and  establishes  regulations 
authorizing  their  use.  So  long  as  a 
dietary  supplement  is  a  food,  it  is 
subject  to  section  403(r)  of  the  act. 
Although  the  comments  cited  a  wide 
variety  of  reasons  to  support  their 
objections,  FDA  is  not  addressing  these 
reasons  because  the  1990  amendments 
settled  this  issue.  The  agency  is, 
therefore,  not  proposing  any  general 
limits  on  the  use  of  health  claims  in 
dietary  supplements  in  response  to 
these  comments. 

2.  General  Requirements 

Section  101.14(d)(2)  requires  that 
health  claims  on  food:  (1)  Be  consistent 
with  the  specific  authorizing  regulation 
for  the  claim;  (2)  be  limited  to 
describing  the  value  that  ingestion  (or 
reduced  ingestion)  of  the  substance,  as 
part  of  a  total  dietary  pattern,  may  have 
on  a  particular  disease  or  health-related 
condition;  (3)  be  complete,  truthful,  and 
not  misleading;  (4)  contain  all  required 
information  for  that  claim  in  one  place 
without  other  intervening  material 
(except  that  the  principal  display  panel 
of  the  label  or  labeling  may  bear  a 
reference  statement  such  as  “See 
attached  pamphlet  for  information  about 
calcium  and  osteoporosis,”  with  the 
entire  claim  appearing  elsewhere  on  the 
other  labeling);  wd  (5)  enable  the  public 
to  comprehend  me  information 
provided  and  to  understand  the  relative 
significance  of  such  information  in  the 
context  of  a  total  daily  diet.  If  the  claim 
is  about  the  effects  of  consuming  the 
substance  at  decreased  dietary  levels, 
the  level  of  the  substance  in  the  food 
must  be  sufiiciently  low  to  justify  the 
claim  (e.g.,  if  a  definition  for  use  of  the 
term  “low”  has  been  established  for  that 
substance,  the  substance  must  be 
present  at  a  level  that  meets  the 
requirements  for  use  of  that  term,  unless 
a  specific  alternative  level  has  been 
established  for  the  substance  in  the 
authorizing  regulation).  If  the  claim  is 
about  the  effects  of  consuming  the 
substance  at  other  than  decreased 
dietary  levels,  the  level  of  the  substance 
in  the  food  must  be  sufiiciently  high 
and  in  an  appropriate  form  to  justify  the 
claim  (e.g.,  if  a  definition  for  use  of  the 
term  “hi^”  for  that  substance  has  been 
established,  the  substance  must  be 
present  at  a  level  that  meets  the 
requirements  for  use  of  that  term,  unless 
a  specific  alternative  level  has  been 
established  for  the  substance  in  the 
authorizing  regulation).  (See 
§  101.14(d)(2)(vii)(A)  for  additional 
requirements  where  the  food  meets  the 
“high”  or  “low”  requirements  based  on 
its  reference  amount  customarily 


consumed  and  the  labeled  serving  size 
difiers  fitim  that  amount.  See 
$  101.14(d)(2)(vii)(B)  for  guidance  about 
how  a  food  can  meet  the  “high”  and 
“low”  reqiiirements  where  the  food  is 
sold  in  a  restaurant). 

FDA  is  proposing  that  dietary 
supplements  be  subject  to  these 
requirements  to  ensure  that  consumers 
are  provided  with  scientifically  valid, 
nonmisleading,  and  reliable  information 
about  the  value  that  ingestion  of  the 
particular  substance  in  the  dietary 
supplement  may  have  in  afiecting  a 
disease  or  health-related  condition.  A 
specific  reference  to  dietary 
supplements  in  §  101.14(d)(2)  is  not 
necessary  because  FDA’s  proposed 
revision  in  $  101.14(a)(2)  of  the  term 
“substance”  to  include  dietary 
supplements  will  bring  dietary 
supplements  within  the  coverage  of 
§  101.14(d)(2). 

3.  Nutrition  Labeling 

Section  101.14(d)(3)  requires  that 
health  claims  on  conventional  food  bear 
nutrition  labeling  in  accordance  with 
§§  101.9  and  101.10  (21  CFR  101.10). 
The  agency  is  proposing  to  revise 
§  101.14(d)  to  reference,  in  addition  to 
§§  101.9  and  101.10,  the  provisions  of 
proposed  §  101.36  that  appear  elsewhere 
in  this  issue  of  the  Federal  Register.  In 
response  to  section  403(q)(5)(E)  of  the 
act,  FDA  is  proposing  in  §  101.36  to 
establish  requirements  for  the  nutrition 
labeling  of  dietary  supplements  of 
vitamins  or  minerals  subject  to  section 
411  of  the  act.  Elsewhere  in  this  issue 
of  the  Federal  Register,  the  agency  is 
proposing  to  require  that  dietary 
supplements  of  herbs  and  of  other 
similar  nutritional  substances  bear 
nutrition  labeling  in  accordance  with 
§  101.9  because  these  products  are  not 
covered  by  section  411  of  the  act  and 
therefore  are  not  subject  to  section 
403(q)(5)(E)  of  the  act. 

E.  Prohibited  Health  Claims 

In  §  101.14(e)  of  the  health  claims 
final  rule,  FDA  established  a  number  of 
situations  where  health  claims  are 
prohibited.  In  that  paragraph,  FDA 
prohibits  health  claims  unless:  (1)  The 
claim  is  specifically  provided  for  in  an 
authorizing  regulations  in  subpart  E  of 
part  101;  (2)  the  claim  conforms  to  all 
general  provisions  of  §  101.14  as  well  as 
to  all  specific  provisions  in  the 
authorizing  regulation;  (3)  none  of  the 
disqualifying  levels  identified  in 
§  101.14(a)(5)  is  exceeded  in  the  food, 
unless  specific  alternative  levels  have 
been  established  for  the  substance  in  the 
authorizing  regulation,  and  the  labeling 
bears  a  statement  that  complies  with 
§  101.13(h)  highlighting  the  nutrient 
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that  exceeds  the  disqualifying  level;  (4) 
no  substance  for  which  a  disqualifying 
nutrient  level  has  not  been  established 
is  present  at  an  inappropriate  level  as 
determined  in  the  specific  provision 
authorizing  the  claim  in  suopart  E  of 
part  101;  (5)  the  label  does  not  represent 
or  purport  that  the  food  is  for  infants 
and  toddlers  less  than  2  years  of  age 
except  if  the  claim  is  specifically 
provided  for  in  subpart  E  of  part  101; 
and  (6)  except  for  dietary  supplements 
not  in  conventional  food  form,  the  food 
contains  10  percent  or  more  of  the 
Reference  Daily  Intake  (RDI)  os  Daily 
Reference  Value  (DRV)  for  vitamin  A, 
vitamin  C,  iron,  calcium,  protein,  or 
fiber  prior  to  any  nutrient  addition. 

In  mis  document,  the  agency  is 
proposing  that  dietary  supplements  be 
subject  to  the  general  prohibitions  that 
have  been  established  for  conventional 
food  in  §  101.14(e).  The  agency 
tentatively  concludes  that  this  action  is 
appropriate  because  these  prohibitions: 
(1)  Rehect  the  statutory  restriction  in 
section  403(r)(l)(B)  of  the  act  that 
requires  that  health  claims  be  made  in 
accordance  with  the  provisions  of 
section  403(r)(5)(D)  of  the  act  for  dietary 
supplements;  (2)  ensure  that 
inappropriate,  unsubstantiated,  and 
fraudulent  health  claims  are  not  made; 
and  (3)  reduce  the  potential  for 
consumer  confusion  when  confinnted 
with  a  situation  in  which  there  would 
be  health  claims  for  substances  when 
they  are  present  in  dietary  supplements 
but  not  when  they  are  present  in 
conventional  foods.  Specific  references 
to  dietary  supplements  in  §  101.14(e) 
generally  are  not  necessary  because 
FDA’s  proposed  revision  in 
§  101.14(a)(2)  of  the  term  "substance”  to 
include  dietary  supplements  will  bring 
dietary  supplements  within  the 
coverage  of  §  101.14(e). 

FDA  does  believe,  however,  that  a 
reference  to  dietary  supplements  is 
appropriate  in  the  intr^uctory  sentence 
of  §  101.14(e)  to  clarify  that  dietary 
supplements  are  considered  food  by  the 
agency.  Specifically,  FDA  is  proposing 
to  add  the  phrase  "regardless  of  whether 
the  food  is  in  conventional  food  form  or 
dietary  supplement  form"  into  that 
sentence  to  make  clear  that  no 
expressed  or  implied  health  claim  may 
be  made  on  the  label  or  in  labeling  of 
any  food  unless  the  conditions  in  that 
paragraph  are  met. 

1.  Claims  not  Authorized  by  FDA 

Section  101.14(e)(1)  and  (e)(2) 
prohibit  the  use  on  a  food  label  or  in 
labeling  of  any  claim  that  expressly  or 
by  implication  characterizes  the 
relationship  of  any  substance  to  a 
disease  or  health-related  condition 


unless;  (1)  The  claim  is  specifically 
provided  for  in  subpart  E  of  part  101, 
and  (2)  the  claim  conforms  to  all  general 
provisions  of  §  101.14  as  well  as  to  all 
specific  provisions  in  the  appropriate 
section  of  subpart  E  of  part  101. 

Numerous  comments  voiced  support 
for  or  opposition  to  the  proposal  to 
prohibit  unauthorized  health  claims. 

FDA  adopted  §§  101.14(e)(1)  and 
(e)(2)  for  foods  in  conventional  food 
form  (58  FR  2478  at  2534)  as  originally 
proposed  because  they  are  explicitly 
required  under  section  403(r)(l)(B)  and 
(r)(3)  of  the  act.  For  dietary 
supplements,  these  provisions  respond 
directly  to  the  language  in  section 
403(r)(l)(B)  of  the  act.  which  provides 
that  a  food  shall  be  deemed  misbranded 
if  a  health  claim  is  made  in  its  label  or 
labeling  unless  the  claim  is  made  in 
accordance  with  section  403(r)(5)(D). 
Section  403(r)(5)(D)  of  the  act  provides 
that  such  claims  are  subject  to  the 
requirements  adopted  by  the  Secretary 
(and  FDA.  by  delegation)  by  regulation. 
In  response  to  the  provisions  of  section 
403(r)(5)(D)  of  the  act.  FDA  is  proposing 
that  dietary  supplements  be  fully 
subject  to  §  101.14(e)(1)  and  (e)(2). 

Many  consumers  asserted  that  dietary 
supplements,  including  supplements 
containing  herbs,  should  be  permitted  to 
include  all  types  of  nutritional  and 
dietary  guidance  in  their  labeling, 
including  information  based  on  folklore 
and  historical  use,  provided  that  the 
claims  are  made  truthfully.  These 
comments  maintained  that  such 
information  is  essential  to  making 
informed  choices  of  such  alternatives  to 
conventional  drug  therapies. 

FDA  advises  that  dietary  supplements 
that  bear  labeling  that  expressly  or  by 
implication  characterizes  the 
relationship  of  any  substance  to  a 
disease  or  health-related  condition  will 
be  subject  to  the  provisions  of  section 
403(r)  of  the  act.  However,  if  the  claim 
reveals  that  the  product  is  intended  to 
be  used  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of  a 
disease,  as  would  likely  be  the  situation 
where  the  product  is  presented  as  an 
alternative  to  a  conventional  drug 
therapy,  the  product,  like  any  other 
product  that  does  so,  is  a  drug  under 
section  201(g)(1)(B)  of  the  act  and 
subject  to  the  requirements  for  drugs  in 
chapter  V  of  the  act. 

However,  supplement  manufacturers, 
like  all  other  food  manufacturers,  are 
welcome  to  submit  health  claim 
petitions  that  establish  the  validity  of 
claims  that  characterize  the  relationship 
of  a  substance  to  a  disease  or  a  health 
related  condition  in  a  manner  that  is 
appropriate  for  a  food  (see  section  II.B.1. 
of  this  document).  Any  such  petition 


that  shows  that  the  preliminary 
requirements  in  §  101.14(b)  and  the 
scientific  standard  for  a  health  claim  in 
§  101.14(c)  are  met  will  provide  the 
basis  for  a  proposal  to  authorize  a  claim 
in  accordance  with  section 
403(r)(4)(A)(i)  of  the  act. 

In  addition.  FDA  advises 
manufacturers  of  dietary  supplements 
that  where  a  claim  does  not  include  one 
or  both  of  the  basic  elements  of  a  health 
claim,  reference  to  a  substance  and  to  a 
disease  or  health-related  condition,  it 
constitutes  dietary  guidance  that  may  be 

{)rovided  on  the  label  or  in  labeling  so 
ong  as  it  is  presented  in  a  truthful  and 
nonmisleading  manner  (see  58  FR  2478 
at  2487). 

2.  Additional  Limits  on  Health  Claims 
Some  comments  on  the  November 
1991  health  claims  proposal  urged  that 
the  agency  allow  health  claims  only  on 
foods  that  are  consistent  with  dietary 
guidelines. 

In  the  health  claims  final  rule  (58  FR 
2478  at  2534),  FDA  adopted  new 
§  101.14(e)(6)  to  require  consistency 
with  dietary  guidelines  by  prohibiting 
health  claims  unless  the  food  contains 
10  percent  or  more  of  the  RDI  or  DRV 
for  vitamin  A,  vitamin  C,  iron,  calcium, 
protein,  or  fiber  per  reference  amount 
customarily  consumed  prior  to  any 
nutrient  addition.  (A  complete 
discussion  of  why  these  specific  criteria 
were  selected  appears  in  the  preamble 
of  that  document  (see  58  FR  2478  at 
2521  through  2522.)  This  provision 
stresses  the  importance  of  selecting 
foods  so  that  dietary  sources  of  calories 
are  coupled  with  sources  of  nutrients. 
This  approach  incorporates  established 
levels  of  significance  for  nutrients  in 
food  and  is  based  on  the  amounts  in 
foods  of  certain  nutrients  required  to  be 
listed  on  the  label  as  part  of  mandatory 
nutrition  labeling.  As  such,  this 
approach  applies  to  food  in 
conventional  food  form. 

FDA  specifically  exempted  dietary 
supplements  not  in  conventional  food 
form  from  this  requirement.  Such 
supplements  are  intended  only  to 
provide  nutritive  value  to  the  daily  diet, 
and  they  make  no  pretense  of  serving  as 
substitutes  for  conventional  food. 
(Dietary  supplements'in  conventional 
food  form  are,  however,  intended  to 
serve  as  substitutes  for  conventional 
food.)  As  a  result  it  would  not  be  logical 
to  hold  such  products  to  criteria 
designed  to  ensure  consistency  with 
dietary  guidelines  for  conventional 
food.  A  dietary  supplement  that  meets 
the  qualifying  criterion  in 
§  101.14(d)(2)(vii)  and  that  does  not 
contain  a  nutrient  at  a  disoualifying 
level  specified  in  §  101.14(a)(5l 
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possesses  nutritive  value  for  a  health 
claim  irrespective  of  whether  or  not  it 
may  also  provide  calories.  Accordingly, 
FDA  is  not  proposing  to  make  any 
change  in  the  exemption  for  dietary 
supplements  not  in  conventional  food 
form  from  the  provisions  of 
§  101.14(e)(6).  For  consistency  with  the 
proposed  definition  of  the  term  “dietary 
supplement,”  however,  FDA  is 
proposing  to  revise  the  wording  for  this 
exemption  to  remove  the  phrase  “not  in 
conventional  food  form"  oecause  the 
proposed  definition  of  “dietary 
supplement”  states  that  such  foods  are 
not  in  conventional  food  form. 

F.  Applicability 

In  the  health  claims  final  rule,  FDA 
established  a  provision  in  §  101.14(g) 
stating  that  the  requirements  for  health 
claims  in  §  101.14  apply  to  foods 
intended  for  human  consumption  that 
are  offered  for  sale.  FDA  is  proposing 
that  dietary  supplements  also  be 
covered  by  §  101.14(g).  Again,  FDA 
believes  that  additional  reference  to 
dietary  supplements  may  be  appropriate 
in  §  101. 14(^  to  clarify  that  dietary 
supplements  are  considered  food  by  the 
agency.  Specifically,  FDA  proposes  to 
revise  §  101.14(g)  to  state  that  the 
requirements  of  §  101.14  apply  to  foods 
intended  for  human  consumption  that 
are  offered  for  sale,  regardless  of 
whether  the  foods  are  in  conventional 
food  form  or  dietary  supplement  form. 

G.  Petitions 

Consistent  with  the  proposed 
approach  of  regulating  dietary 
supplements  in  the  same  manner  as 
foods  in  conventional  food  form,  FDA 
tentatively  finds  that  it  is  appropriate 
under  section  403(r)(5KD)  of  the  act  to 
make  petitions  for  a  regulation 
authorizing  a  health  claim  on  the  label 
or  in  labeling  of  dietary  supplements 
subject  to  the  procedure  that  has  been 
established  in  §  101.70  for  p>etitions  for 
health  claims  on  the  label  or  in  labeling 
of  foods  in  conventional  food  form.  FDA 
structured  $  101.70  to  ensure  that  the 
agency  has  the  information  that  it  needs 
to  assess  the  validity  of  claims  for 
substances  in  these  foods.  Thus, 
subjecting  petitions  for  claims  fm 
substances  in  dietary  supplements  to 
the  same  standttrd  as  for  petitions  for 
claims  of  substances  in  foods  in 
conventional  food  form  will  ensure  that 
the  former  petitions  will  provide  the 
necessary  information. 

Because  FDA  is  proposing  the  same 
requirements  for  pkitions  on  substances 
in  dietary  supplements  as  for  substances 
in  foods  in  conventional  food  form,  it  is 
not  distinguishing  between  dietary 
supplements  and  foods  in  conventional 


food  form  in  §  101.70.  However,  one 
conforming  revision  needs  to  be  made 
in  §  101.70  for  dietary  supplements. 

FDA  is  proposing  that  §  101.70(f)  be 
revised  so  that  the  petitioner  will 
reference  section  403(r)(5)(D)  of  the  act 
as  the  specific  statutory  provision  under 
which  a  petition  for  a  health  claim  for 
a  dietary  supplement  is  being 
submitted. 

IV.  Impact  Statements 

A.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rules 
amending  21  CFR  part  101  as  required 
by  the  R^ulatory  Flexibility  Act  and 
Executive  Orders  12291  and  12612.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking.  The  agency  finds  that 
the  proposed  rules  on  dietary 
supplements,  taken  together,  do  not 
constitute  a  major  rule  as  defined  by 
Executive  Order  12291.  In  accordance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  FDA  has  explored  whether 
these  proposed  rules  may  have  a 
significant  impact  on  small  businesses 
and  has  tentatively  concluded  that  they 
do  not. 

The  costs  of  the  proposed  regulations 
on  dietary  supplements,  taken  as  a 
whole,  are  estimated  to  be  $20  million. 
The  benefits  are  primarily  those  that 
result  from  standardizing  the  format  of 
nutrition  information  already  provided 
on  vitamin  and  mineral  supplements 
with  that  of  conventional  fo^s. 
However,  because  most  vitamin  and 
mineral  supplements  do  not  currently 
make  health  claims  on  their  labels  or 
labeling,  FDA  does  not  believe  that  this 
proposed  rule  will  result  in  any 
significant  change.  Accordingly,  there 
would  be  few  benefits  to  the  regulation. 
The  agency  has  presented  a  more 
indepth  analysis  in  the  document 
covering  mandatory  nutrition  labeling 
requirements  for  dietary  supplements, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


B.  Environmental  Impact 
The  agency  has  previously  considered 
the  environmental  efiects  of  this 
proposed  rule  when  it  was  part  of  the 
proposed  rule  pertaining  to  both  foods 
in  conventional  food  form  and  to  dietary 
supplements  (November  27, 1991, 
Federal  Register  (56  FR  60537  at 
60562)).  At  that  time,  FDA  determined 
under  21  CFR  2S.24(a)(8)  and  (a)(ll) 
that  the  proposed  action  was  of  a  type 


that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  No  new 
information  or  comments  have  been 
received  with  respect  to  health  claims 
for  dietary  supplements  that  would 
afiect  the  agency’s  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

C.  Paperwork  Reduction  Act 

Section  101.70,  which  FDA  is 
proposing  to  extend  to  cover  dietary 
supplements,  contains  requirements  for 
submission  of  petitions  to  FDA  that 
were  submitted  for  review  and  approval 
to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB),  as 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  The 
requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0287. 

This  proposal  contains  collection  of 
information  requirements  that  are 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  Therefore,  in  accordance 
with  5  CFR  part  1320,  the  title, 
description,  and  respondent 
descriptions  of  the  proposed  collection 
of  information  requirements  are  shown 
below  with  an  estimate  of  the  annual 
collection  of  information  burden. 
Included  in  the  estimate  is  the  amount 
of  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  necessary  information,  and 
completion  and  submission  of  petitions. 

Title:  21  CFR  101.70 — Food  Labeling: 
General  Requirements  for  Health  Claims 
for  Food. 

Description:  Section  403(r)(4)(A)(i)  of 
the  act  grants  any  person  the  right  to 
petition  the  agency  to  issue  a  regulation 
authorizing  a  health  claim  on  a 
substance-disease  relationship.  The 
agency  is  proposing  to  extend  the 
coverage  of  §  101.70  as  the  general 
procedural  regulation  for  health  claims 
to  include  dietary  supplements.  In 
§  101.70,  paragraphs  (a)  through  (d) 
address  general  issues  and  requirements 
such  as  the  incorporation  of  various 
types  of  information  into  the  petition 
and  standard  FDA  requirements 
pertaining  to  clinical  and  noncUnical 
studies  sifomitted  to  the  agency  for 
review. 

Section  101.70(f)  sets  forth  the  format 
for  a  health  claim  petition.  It  specifies 
the  types  of  data  and  other  requirements 
that  are  necessary  to  provide  for  an 
efiicient  review  and  to  demonstrate  that 
the  proposed  substance-disease 
relationship  complies  with  the 
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requirements  established  under  the 
1990  amendments. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 

Annual  num¬ 
ber  of  re- 
sporxlents 

Annual  fre¬ 
quency 

Average  bur¬ 
den  per  re¬ 
sponse 

Annual  bur¬ 
den  hours 

101.70  . 

Total  . 

1 

400 

2000 

2000 

FDA  has  submitted  copies  of  this 
proposed  rule  to  0MB  for  its  review  of 
this  reporting  requirement. 

V.  Comments 

Interested  persons  may,  on  or  before 
August  17, 1993,  submit  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  tJie  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

As  mentioned  previously  in  this 
preamble,  the  DS  act  requires  that  final 
rules  implementing  the  1990 
amendments  with  respect  to  dietary 
supplements  be  issued  by  December  31, 
1993.  In  order  to  meet  this  statutory 
timefi’ame,  FDA  must  limit  the  comment 
eriod  for  this  proposal  to  60  days.  FDA 
elieves  that  the  need  to  meet  this 
timeframe  constitutes  good  cause  under 
21  CFR  10.40(b)(2)  of  its  procedural 
regulations  for  limiting  the  comment 
period.  Thus,  the  agency  is  announcing 
that  because  of  the  short  statutory 
timeframe,  FDA  will  be  unable  to  grant 
any  extensions  to  the  comment  period. 
In  addition,  the  agency  will  not  consider 
the  content  of  any  comments  received  at 
Dockets  Management  Branch  after  the 
close  of  the  60-day  comment  period. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Secs.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301,  402,  403,  409, 

501,  502,  505,  701  of  the  Federal  Food,  Dmg, 
and  Cosmetic  Act  (21  U.S.C.  321,  331,  342, 
343,  348,  351,  352,  355,  371);  sec.  202(a)(2) 
of  the  Dietary  Supplement  Act  (Pub.  L  102- 
571). 

2.  Section  101.14  is  amended  by 
revising  paragraphs  (a)(2);  by  adding 
new  paragraph  (a)(4):  and  by  revising 
paragraphs  (b)(3)(i),  (d)(1),  (d)(3),  the 
introductory  text  of  paragraph  (e),  and 
paragraphs,(e)(6)  and  (g)  to  read  as 
follows: 

§  101.14  Health  claims:  general 
requirements. 

(a)*  *  * 

(2)  Substance  means  a  specific  food  or 
component  of  food,  regardless  of 
whether  the  food  is  in  conventional 
food  form  or  a  dietary  supplement  that 


includes  vitamins,  minerals,  herbs,  or 
other  similar  nutritional  substances. 

***** 

(4)  Dietary  supplement  means  a  food, 
not  in  conventional  food  form,  that 
supplies  a  component  to  supplement 
the  diet  by  increasing  the  total  dietary 
intake  of  that  component. 
***** 

(b)*  *  * 

(3)*  *  * 

(i)  The  substance  must,  regardless  of 
whether  the  food  is  in  conventional 
food  form  or  dietary  supplement  form, 
contribute  taste,  aroma,  or  nutritive 
value,  or  any  other  technical  effect 
listed  in  §  170. 3(o)  of  this  chapter,  to  the 
food  and  must  retain  that  attribute  when 
consumed  at  levels  that  are  necessary  to 
justify  a  claim;  and 
*  *  *  *  * 

(d)*  *  * 

(1)  When  FDA  determines  that  a 
health  claim  meets  the  validity 
requirements  of  paragraph  (c)  of  this 
section,  FDA  will  propose  a  regulation 
in  subpart  E  of  this  part  to  authorize  the 
use  of  that  claim.  If  the  claim  pertains 
to  a  substance  not  provided  for  in 
§  101.9  or  §  101.36,  FDA  will  propose 
amending  that  regulation  to  include 
declaration  of  the  substance. 
***** 

(3)  Nutrition  labeling  shall  be 
provided  in  the  label  or  labeling  of  any 
food  for  which  a  health  claim  is  made 
in  accordance  with  §  101.9;  for 
restaurant  foods,  in  accordance  with 
§  101.10;  or  for  dietary  supplements  of 
vitamins  or  minerals,  in  accordance 
with  §  101.36.  The  requirements  of  the 
introductory  text  of  paragraph  (d)(3)  of 
this  section  are  effective  as  of  May  8, 
1993,  except: 

(i)  [Reserved] 

(ii)  [Reserved] 

(iii)  For  dietary  supplements  of 
vitamins,  minerals,  herbs,  or  other 
similar  nutritional  substances  for  which 
the  requirements  of  paragraph  (d)(3)  of 
this  section  vvill  be  effective  (insert  date 
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6  months  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register). 

(e)  Prohibited  health  claims.  No 
expressed  or  implied  health  claim  may 
be  made  on  the  label  or  in  labeling  for 
a  food,  regardless  of  whether  the  food  is 
in  conventional  food  form  or  dietary 
supplement  form,  unless: 
***** 

(6)  Except  for  dietary  supplements, 
the  food  contains  10  percent  or  more  of 
the  Reference  Daily  Intake  or  the  Daily 
Reference  Value  for  vitamin  A,  vitamin 
C,  iron,  calcium,  protein,  or  fiber  per 
reference  amount  customarily 
consumed  prior  to  any  nutrient 
addition. 

***** 

(g)  Applicability.  The  requirements  of 
this  section  apply  to  foods  intended  for 
human  consumption  that  are  offered  for 
sale,  regardless  of  whether  the  foods  are 
in  conventional  food  form  or  dietary 
supplement  form. 

3.  Section  101.70  is  amended  in 
paragraph  (f)  in  the  sample  petition  for 
a  health  claim  by  adding  the  words  "or 
403(r)(5)(D)”  after  "403(r)(3)". 

Dated:  June  10, 1993. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

(FR  Doc.  93-14272  Filed  6-15-93:  8:45  am) 
BILLINQ  CODE  4160-01-P 


21  CFR  Part  101 
[Docket  No.  90N-135D] 

RIN  0905-AD96 

Food  Labeling;  General  Requirements 
for  Nutrition  Labeling  for  Dietary 
Supplements  of  Vitamins,  Miners, 
Herbs,  or  Other  Similer  Nutritional 
Substances 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
establish  regulations  for  the  nutrition 
labeling  of  dietary  supplements  of 
vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances.  The 
action  is  in  response  to  certain 
provisions  of  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments)  and  the  Dietary 
Supplement  Act  of  1992  (the  DS  act). 
DATES:  Written  comments  by  August  17. 
1993.  The  agency  is  proposing  tlmt  any 
final  rule  that  may  i^ue  based  upon  this 
proposal  become  effective  6  months 
following  its  publication.  ' 


ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  V4FORMATION  CONTACT: 
Susan  Thompson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration. 

200  C  Street,  SW.,  Washington,  DC 
20204, 202-205-5817. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

■  On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535).  This  new  law 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  in  a  number  of 
important  ways.  One  of  the  notable 
aspects  of  the  1990  amendments  is  that 
they  added  section  403(q)  to  the  act  (21 
U.S.C.  343(q)).  This  section  requires  that 
most  foods  bear  nutrition  labeling. 

In  response  to  section  403(q),  TOA 
published  a  proposal  on  nutrition 
labeling  in  the  Federal  Register  of 
November  27, 1991  (56  FR  60366  at 
60393).  The  document  proposed,  among 
other  things,  a  regulation  specifically  for 
the  nutrition  labeling  of  dietary 
supplements  of  vitamins  or  minerals 
(proposed  §  101.36),  and  it  proposed  to 
make  the  nutrition  labeling  of  dietary 
supplements  of  herbs  or  o&er  similar 
nutritional  substances  subject  to  §  101.9 
(21  CFR  101.9),  the  general  regulation 
on  nutrition  labeling.  This  distinction 
reflects  one  that  is  created  by  section 
403(q)(5)(E)  of  the  act.  This  section 
provides  that  if  a  food  to  which  section 
411  of  the  act  applies  (i.e.,  a  dietary 
supplement  of  vitamins  or  minerals — 
section  411,  also  known  as  "The 
Proxmire  Amendment”  limits  FDA’s 
ability  to  regulate  the  level  of  vitamins 
or  minerals  in  food)  contains  one  or 
more  of  the  nutrients  required  to  be 
listed  in  nutrition  labeling,  "the  label  or 
labeling  of  such  food  shall  comply  with 
requirements  of  subparagraphs  (1)  and 
(2)  [of  section  403(q)  of  the  act]  in  a 
manner  which  is  appropriate  for  such 
food  and  which  is  specified  in  , 

regulations  of  the  Swretary.”  Other 
dietary  supplements  are  not  subject  to 
section  403(q)(5)(E)  and  thus  are  subject 
to  regulation  under  section  403 (q)  as 
any  other  food. 

m  response  to  the  proposed  rule  of 
November  27, 1991,  on  nutrition 
labeling,  FDA  received  over  45 
responses,  each  containing  one  or  more 
comments,  that  pertained  to  the 
nutrition  labeling  of  dietary 
supplements.  Responses  were  received 
from  consumers,  health  care 
professionals,  universities.  State  and 


local  governments,  foreign  governments, 
trade  organizations,  consumer  advocacy 
organizations,  research  institutes, 
industry,  and  professional 
organizations.  The  agency  summarized 
and  discussed  the  issues  in  these 
comments  in  the  preamble  of  the  final 
rule  that  it  issued  on  January  6, 1993  (58 
FR  2079  at  2167),  which  was  based  on 
the  November  27, 1991,  proposed  rule. 
The  rule  finalized  the  propceed  rule  on 
the  nutrition  labeling  of  food  in 
conventional  food  form  (§  101.9)  but  did 
not  finalize  the  proposed  rule  on  the 
nutrition  labeling  of  dietary 
supplements  of  vitamins  or  minerals 
(§  101.36),  or  any  provision  on  bow 
dietary  supplements  of  herbs  or  other 
nutritional  substances  are  to  be  labeled, 
because  of  the  DS  act. 

The  DS  act  (Pub.  L.  102-571)  was 
signed  into  law  on  October  6, 1992.  In 
section  202(a)(1),  the  DS  act  established 
a  1-year  moratorium  on  the 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  that  are  not  in  the  form  of 
conventional  food.  Section  202(a)(2)  of 
the  DS  act  requires  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary),  and  by  delegation  FDA.  to 
issue  new  proposed  regulations  that  are 
applicable  to  dietary  supplements  no 
later  than  June  15, 1993,  and  final 
regulations  by  December  31, 1993.  In 
addition,  section  203  of  the  DS  act 
instructs  FDA  not  to  promulgate 
regulations  that  require  the  use  of.  or 
that  are  based  upon,  recommended 
daily  allowances  of  vitamins  or  minerals 
before  November  8. 1993  (other  than 
regulations  establishing  the  U.S. 
Recommended  Daily  Allowances  (U.S. 
RDA),  specified  in  §  101.9(c)(7)(iv)  as  in 
effect  on  October  6, 1992).  FDA  intends 
to  address  the  issue  of  the  appropriate 
values  for  Reference  Daily  Intakes 
(RDI’s).  However,  the  National  Academy 
of  Sciences  (NAS)  is  in  the  process  of 
reevaluating  the  basis  on  which 
Recommended  Dietary  Allowance 
(RDA)  values  are  determined.  They  are 
addressing  the  issue  of  whether  values 
should  be  selected  to  prevent 
deficiencies  or  to  promote  optimal 
wellness.  The  agency  believes  that  its 
action  should  await  completion  of  the 
NAS  process.  FDA  is  committed  to 
working  with  NAS  to  help  resolve  this 
issue. 

According  to  the  manager's  statement 
for  the  Senate  (Ref.  1).  the  DS  act  is 
intended  to  provide  FDA  with  an 
opportunity  to  carefully  consider  how 
best  to  regulate  dietary  supplements. 
The  agency  is  expect^  to  develop  a 
comprehensive  approach  for  reforming 
the  regulation  of  dietary  supplements. 
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The  statement  stresses  the  DS  act’s 
policy  goal  that: 

*  *  *  (Tlhe  American  public  must  be 
assxued  that  the  dietary  supplements  they 
choose  to  consume  are  safe,  made  to  quality 
standards,  bear  informative  labeling,  and  that 
health  or  disease-related  claims  are  properly 
supported. 

(138  Congressional  Record  S  17240 
(October  7, 1992)) 

This  proposal  satisfies  the  provision 
of  the  DS  act  that  FDA  issue  new 
proposed  regulations  on  dietary 
supplements  with  respect  to  nutrition 
lal^ling.  The  agency  has  arrived  at  the 
tentative  judgments  that  are  embodied 
in  this  proposal  after  carefully 
considering  how  best  to  provide  for 
nutrition  labeling  on  dietary 
supplements  in  die  legal  context 
established  by  the  act.  FDA  is  also 
issuing  proposed  regulations  that 
address  the  use  of  nutrient  content 
claims  and  health  claims  on  dietary 
supplements  in  companion  documents 
published  elsewhere  is  this  issue  of  the 
Federal  Register. 

n.  Provisions  of  Proposed  Regulations 
The  agency  is  proposing  in  §  101.36(a) 
that  a  dietary  supplement  of  a  vitamin 
or  mineral  that  has  an  RDI  as 
established  in  §  101.9(c)(8)(iv)  or  a  Daily 
Reference  Value  (DRV)  as  established  in 
§  101.9(c)(9)  shall  bear  nutrition  labeling 
in  accordance  with  this  section,  as 
illustrated  in  the  sample  labels  in 
proposed  §  101.36(c)(8).  FDA  is  also 
providing  in  proposed  §  101.36  that 
dietary  supplements  of  herbs  and  of 
other  similar  nutritional  substances  are 
required  to  bear  nutrition  labeling  in 
accordance  with  §  101.9.  (Although  the 
agency  pre\nously  considered  that  there 
could  be  dietary  supplements  in 
conventional  food  form,  FDA  is 
proposing  in  the  document  on  health 
claims  published  elsewhere  in  this  issue 
of  the  Federal  Register  to  limit  the 
coverage  of  this  term  to  food  not  in 
conventional  food  form.  FDA  is 
reflecting  this  tentative  position  in  this 
document.  The  agency  notes  that 
because  the  DS  act  did  not  cover  foods 
in  conventional  food  form,  any  products 
in  conventional  food  form  that  had  been 
considered  to  be  dietary  supplements 
are  already  covered  by  §  101.9.) 

FDA  recognizes  that  the  position  that 
it  is  taking  in  this  proposal  is  somewhat 
different  from  the  one  it  took  in  the 
November  27, 1991,  proposed  rule  (56 
FR  60366  at  60381).  There  the  agency 
interpreted  section  403(q)(5)(E)  of  the 
act  to  mean  that  a  vitamin  E 
supplement,  for  example,  would  not  be 
subject  to  the  special  nutrition  labeling 
provided  for  by  that  section  because 
vitamin  E,  while  a  substance  whose 


presence  in  a  supplement  would  subject 
that  supplement  to  section  411  of  the 
act,  was  not  one  of  the  vitamins  or 
minerals  required  to  be  listed  in 
nutrition  labeling  under  section  403 
(q)(l)  or  (q)(2)  of  the  act.  Only  vitamin 
A,  vitamin  C,  calcium,  and  iron  were 
required  to  be  listed. 

However,  the  agency  has  reconsidered 
this  position  in  light  of  the  fact  that 
§  101.9(c)(8)(ii),  as  adopted  in  the 
January  6, 1993,  final  rule,  provides  that 
vitamins  and  minerals  (other  than 
vitamin  A,  vitamin  C,  calcium,  and  iron) 
must  be  declared  when  they  are  added 
as  a  nutrient  supplement,  or  when  a 
claim  is  made  about  them  (58  FR  2079 
at  2178).  Thus,  when  vitamin  E  is  added 
as  a  nutrient  supplement  (see 
§  170.3(o)(20)  (21  CFR  170.3(o)(20)))  to  a 
food  in  conventional  food  form,  it 
would  have  to  be  declared.  FDA  is 
aware  of  no  reason  to  treat  a  dietary 
supplement  of  vitamins  or  minerals  any 
differently.  Therefore,  all  vitamins  and 
minerals  for  which  FDA  has  established 
RDI’s  or  dry’s,  when  they  are  present 
in  supplements,  are  “nutrients  required 
to  be  listed  in  nutrition  labeling’’  and 
thus  come  within  section  403(q)(5)(E)  of 
the  act. 

Furthermore,  the  agency  believes  that 
section  403(q)(5)(E)  of  the  act  covers 
vitamins  and  minerals  for  which  FDA 
has  established  RDI’s  or  DRV’s,  when 
they  are  present  in  supplements,  such  as 
rose  hips,  that  are  represented  as  a 
source  of  vitamins  or  minerals. 

Therefore,  the  agency  considers  a 
supplement  that  is  represented  to  be  a 
source  of  vitamins  or  minerals  to  be  a 
food  to  which  section  411  of  the  act 
applies  and,  thus,  to  be  subject  to 
proposed  §  101.36.  The  agency 
recognizes  that,  in  some  cases,  the 
determination  of  what  supplements  are 
covered  by  section  411  of  the  act  is 
difficult,  and  the  agency  seeks 
comments  on  this  issue. 

Dietary  supplements  of  herbs  or  other 
similar  nutritional  substances  are  not 
covered  by  section  411  of  the  act  and  are 
therefore  not  covered  by  section 
403(q)(5)(E)  of  the  act.  Thus,  it  was 
apparently  the  intent  of  Congress  that 
dietary  supplements  of  herbs  and  other 
similar  nutritional  substances  be  fully 
subject  to  the  requirements  of  section 
403  (q)(l)  and  (q)(2)  of  the  act.  Thus, 
they  are  appropriately  subject  to 
nutrition  labeling  under  §  101.9.  As  a 
result,  imder  this  proposal,  dietary 
supplements  of  herbs  and  of  other 
similar  nutritional  substances  are 
subject  to  the  same  nutrition  labeling 
rules  that  apply  to  foods  in  conventional 
food  form.  Under  this  proposal, 
nutrition  label  of  these  supplements 
will  present  the  nutrition  information 


required  in  §  101.9(c)  in  the  format 
specified  in  §  101.9  (d)  and  (e).  The 
simplified  format  in  §  101.9(f)  may  be 
followed  when  a  supplement  of  herbs  or 
other  nutritional  substances  contains 
insignificant  amounts  of  7  or  more  of 
the  nutrients  required  to  be  listed  in 
§  101.9(e).  No  nutrition  label  will  be 
required  when  all  of  the  nutrients 
required  are  absent  as  specified  in 
§101.9(i)(4). 

To  reduce  consumer  confusion  and  to 
ensure  that  it  is  readily  observable  and 
comprehensible  to  consumers,  the 
agency  is  proposing  that  nutrition 
labeling  on  vitamin  or  mineral 
supplements  be  presented  in  a  manner 
that  is  as  similar  as  possible  to  the 
nutrition  labeling  of  other  foods  (section 
2(b)(1)(A)  of  the  1990  amendments). 
Thus,  the  agency  is  proposing  in 
§  101.36(b)  to  require  that  the  overall 
heading  of  the  nutrition  label  be 
“Nutrition  Facts.’’  It  is  proposing  that, 
consistent  with  §  101.9(d),  the  nutrition 
information  be  enclosed  in  a  box  by  use 
of  lines,  be  in  black  or  one  color  type, 
and  be  printed  on  a  white  or  other 
neutral  contrasting  background 
whenever  practical. 

A.  Serving  Size  Information 

The  agency  is  proposing  in 
§  101.36(b)(1)  that  “Serving  Size’’  be 
placed  imder  the  heading  of  “Nutrition 
Facts’’  and  aligned  on  the  left  side  of  the 
nutrition  label  of  supplements.  The 
agency  points  out  tnat  the  1990 
amendments  added  section 
403(q)(l)(A)(i)  to  the  act,  which 
specifies  that  the  “*  *  *  serving  size 
*  *  *  is  an  amount  customarily 
consumed*  *  *.’’ In  addition,  section 
403(q)(5)(E)  of  the  act  provides  that 
dietary  supplements  of  vitamins  or 
minerals  shall  comply  with  the 
requirements  of  section  403(q)(l)  in  a 
manner  “*  *  •  which  is  appropriate  for 
such  food  and  which  is  specified  in 
reculations  of  the  Secretary.’’ 

In  attempting  to  develop  a  reference 
amount  customarily  consumed  for 
dietary  supplements,  the  agency  was 
restricted  by  the  lack  of  available  data 
on  the  amounts  of  dietary  supplements 
that  are  customarily  consumed  per 
eating  occasion  and  by  the  wide  variety 
of  dietary  supplements  available  to 
consumers,  many  of  which  could  be 
expected  to  have  different  amounts 
customarily  consumed.  To  circumvent 
this  lack  of  data,  FDA  is  proposing  to 
define  in  §  101.12(b)  (21  CFR  101.12(b)), 
Table  2,  one  serving  of  a  dietary 
supplement  of  a  vitamin  or  mineral,  of 
an  herb,  or  of  other  similar  nutritional 
substances  as  the  maximum  amount 
recommended,  as  appropriate,  on  the 
label  for  consumption  per  eating 
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occasion,  or,  in  the  absence  of 
recommendations,  1  unit,  e.g.,  tablet, 
capsule,  packet,  teaspoonsful,  etc.  This 
proposal  is  based  on  the  agency’s  belief 
that  consumption  of  specific  dietary 
supplement  products  is  determined  in 
large  part  by  the  amount  recommended 
for  consumption  by  the  manufacturer  on 
the  label.  The  agency  requests 
comments  on  this  approach. 

Thus,  under  this  proposal,  if  label 
instructions  recommend  one  tablet  per 
day,  the  serving  size  is  one  tablet.  If 
there  is  no  amount  recommended  on  tlie 
label,  the  serving  size  is  one  unit  of  the 
supplement.  If  one  to  three  tablets  are 
recommended  per  day,  the  serving  size 
is  one  tablet  based  on  the  fact  that  there 
are  three  separate  eating  occasions  p>er 
day.  However,  if  two  tablets  are 
recommended  per  meal,  the  serving  size 
is  two  tablets.  If  the  label  instructions 
recommend  a  range  of  consumption  per 
eating  occasion  (e.g.,  take  two  to  five 
tablets  4  times  a  day),  the  serving  size 
will  be  assumed  to  be  the  maximum  of 
the  range  specified  (five  tablets).  If  a 
product  comes  in  a  packet  containing 
difierent  tablets  or  capsules  that  are  to 
be  consumed  at  one  time,  the 
appropriate  serving  size  is  one  packet 
(pac,  package,  or  packette).  The 
proposed  reference  amount  in 
§  101.12(b)  will  apply  to  dietary 
supplements  of  vitamins  or  minerals 
that  are  proposed  to  be  subject  to 
nutrition  labeling  regulations  in 
§  101.36  and  to  dietary  supplements  of 
herbs  or  of  other  similar  nutritional 
substances  that  are  proposed  to  be 
subject  to  §  101.9.  Furthermore,  the 
agency  is  proposing  in  §  101.36(b)(1) 
that  for  dietary  supplements  of  vitamins 
or  minerals,  the  procedure  in  §  101.9(b) 
be  used  for  converting  the  reference 
amount  to  the  label  serving  size. 

In  the  proposed  rule  on  nutrition 
labeling  of  November  27, 1991  (56  FR 
60366  at  60382),  the  agency  did  not 
propose  to  require  that  serving  sizes  be 
declared  on  dietary  supplements. 
Instead,  the  agency  proposed  that  “units 
per  day”  be  disclos^  b^use  it  was 
proposing  that  nutrition  information  be 

{)resentea  on  a  “per  unit”  basis  or,  when 
abel  directions  specified  that  more  than 
one  unit  be  consumed  during  a  day,  on 
the  basis  of  “per  day”  (i.e.,  dual 
declaration). 

As  discussed  in  the  January  6, 1993, 
final  rule  (58  FR  2079  at  2168),  the 
agency  received  a  number  of  comments 
opposing  the  dual  declaration  of 
nutrition  information  on  supplements. 
Comments  argued  that  dual  declaration 
will  confuse  consumers,  overcrowd 
labels,  and  discriminate  against  those 
supplements  that  are  required  to  have  it. 
Some  of  these  comments  stated  that 


declaration  should  be  only  on  a  “per 
day”  basis  because  it  is  the  total  amount 
of  nutrients  that  is  important.  Other 
comments  asserted  that  the  declaration 
should  be  on  a  “per  unit”  basis  because 
some  consumers  may  deviate  from  the 
recommended  intake,  or  the  intake  may 
be  presented  as  a  range  (e.g.,  one  to 
three  tablets  per  day).  Some  of  these 
comments  pointed  out  that  U.S. 
Pharmacopeia  also  favors  a  “per  unit” 
basis. 

In  the  January  6, 1993,  final  rule  (58 
FR  2079  at  2168),  the  agency  agreed  that 
dual  declaration  of  nutrition 
information  may  create  a  readability 
problem  for  consumers.  It  deferred 
rulemaking  because  of  the  DS  act  but 
tentatively  concluded  that  declaration 
on  a  “per  unit”  basis  is  more  useful 
because  consumers  may  not  actually 
consume  the  amoimt  indicated  “per 
day.”  Based  on  that  tentative 
conclusion,  FDA  questioned  the 
usefulness  of  serving  size  information 
for  supplements  in  the  form  of  discrete 
units,  such  as  tablets  or  capsules, 
concluding  that  it  was  sufficient  to  use 
the  subheading  “each  unit  contains:”. 
The  agency  did  state  that  it  believed  that 
serving  size  information  should  be 
provided  for  supplements  in  liquid  or 
powdered  form  to  give  the  consumer 
better  information  about  the  dosage 
unit. 

The  agency  has  been  able  to 
reexamine  this  issue  during  the 
moratorium  imposed  by  the  DS  act  but 
still  believes  that  requiring  dual 
declaration  when  more  than  one  unit  is 
to  be  consumed  during  a  period  of  1  day 
creates  roadability  problems.  Although 
the  agency  has  bmn  persuaded  that  a 
“per  unit”  approach  is  more  useful  than 
a  “per  day”  approach,  the  agency  is 
concerned  that  reporting  information 
solely  on  a  “per  unit”  basis  could 
confuse  consumers  when  more  than  1 
unit  is  to  be  consumed  at  one  time  (e.g., 
two  capsules  with  each  meal).  If 
consumers  do  not  notice  or  do  not 
understand  the  heading  that  states  “per 
unit,”  they  might  assume  that  the 
information  is  for  the  amoimt  specified 
for  consumption  at  one  time  (i.e.  “per 
serving”),  particularly  because 
information  for  foods  in  conventional 
food  form  will  be  expressed  on  a  “per 
serving”  basis  in  accordance  with 
section  403(q)(l)  of  the  act.  Also,  the 
agency  prefers  one  consistent  method  of 
labeling  for  the  various  forms  of 
supplements  and  points  out  that  “per 
unit”  labeling  is  not  as  appropriate  for 
supplements  that  do  not  come  in 
discrete  units  (e.g.,  liquid  or  powdered 
supplements).  For  these  reasons,  the 
agency  is  proposing  that  declaration  be 


on  a  “per  serving”  basis  consistent  with 
§101.9. 

Consequently,  the  agency  tentatively 
concludes  that  serving  size  information 
must  be  provided  to  make  it  clear  to  the 
consumer  the  basis  on  which  the 
nutrition  information -is  reported  (i.e., 
how  many  units  are  represented  by  the 
nutrient  values  given).  Consistent  with 
the  November  27, 1991,  proposed  rule, 
the  agency  is  proposing  in  §  101.36(b)(1) 
to  allow  the  declaration  of  serving  size 
in  terms  that  are  appropriate  for  the 
supplement,  such  as  “tablets,” 
“capsules,”  “packets,”  or 
“teaspoonfuls.” 

In  regard  to  the  requirement  proposed 
in  November  1991,  that  “units  per  day” 
be  declared  in  the  nutrition  label  of 
dietary  supplements  (56  FR  60366  at 
60382),  the  agency  received  one 
comment  stating  that  this  information  is 
not  necessary.  As  discussed  in  its 
January  6, 1993,  final  rule  (58  FR  2079 
at  2168),  FDA  considered  this  comment 
and  agreed  that  !‘units  per  day”  could 
be  confusing.  The  agency  is  concerned 
that  if  “units  per  day”  is  declared  in  the 
nutrition  label,  consumers  might 
assume  that  the  nutrient  information  is 
for  the  total  number  of  units  specified 
for  consumption  per  day.  To  avoid  the 
possibility  for  confusion,  FDA  is  not 
providing  for  declaration  of  "units  per 
day”  on  the  nutrition  label.  If  directions 
concerning  the  number  of  units  to  be 
consumed  per  day  are  to  be  provided, 
they  should  be  given  outside  of  the 
nutrition  label. 

B.  Servings  Per  Container 

FDA  is  proposing  in  §  101.36(b)(2)  to 
require  the  listing  of  “servings  per 
container”  on  the  left  side  of  the  label 
under  the  listing  of  “serving  size.”  This 
provision  is  similar  to  §  101.9(d)(3)(ii), 
which  requires  information  on  servings 
per  container  on  the  label  of  foods  in 
conventional  food  form. 

The  agency  proposed  to  require  that 
“units  per  container”  be  declared  on 
dietary  supplements  of  vitamins  or 
minerals  in  the  November  27, 1991, 
proposed  rule  (56  FR  60366  at  60382). 

In  response,  the  agency  received  a  few 
comments  that  stated  that  this 
information  is  redundant  and 
unnecessary  because  it  is  already 
required  to  be  listed  on  the  principal 
display  panel  of  dietary  supplements  as 
part  of  the  net  quantity  of  contents 
declaration.  In  the  January  6, 1993,  final 
rule  on  nutrition  labeling  (58  FR  2079 
at  2168),  the  agency  agreed  that  since 
§  101.105(a)  (21  CFR  101.105(a)) 
requires  that  the  net  quantity  of  contents 
declaration  include  a  numerical  count 
when  appropriate,  there  is  little  benefit 
to  be  derived  fiom  information  on  the 
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number  of  units  appearing  in  two 
different  places  on  the  lalwl. 

Accordingly,  when  the  serving  is  one 
unit,  the  number  of  servings  per 
container  would  duplicate  the  number 
of  units  declared  on  the  principal 
display  panel.  To  avoid  this 
redundancy,  the  agency  is  proposing  in 
§  101.36(b)(2)  that  information  on 
servings  per  container  need  not  be 
provided  when  the  identical 
information  is  stated  in  the  net  quantity 
of  contents  declaration.  For  the  same 
reason,  the  agency  is  proposing  to  revise 
§  101.9(d)(3)(ii)  to  include  a  similar 
provision  for  all  foods  covered  by  that 
regulation,  including  foods  in 
conventional  food  form  and  dietary 
supplements  of  herbs  and  of  other 
similar  nutritional  substances.  Current 
§  101.9(d)(3)(ii)  allows  “servings  per 
container"  to  be  omitted  on  single 
serving  containers  because  it  is 
redundant  with  the  net  quantity  of 
contents  declaration.  This  change 
provides  the  same  opportunity  to  all 
foods  when  the  declaration  of  "servings 
per  container"  would  be  redundant. 

FDA  considers  that  dietary 
supplements  in  liquid  or  powdered 
form  will  always  have  to  declare 
"servings  per  container."  The  net 
Quantity  of  contents  information  for 
dietary  supplements  in  liquid  or 
powdered  form  would  be  reported  in 
measures,  such  as  fluid  ounces  or 
grams,  rather  than  in  the  measures  used 
to  express  serving  size,  such  as 
teaspoonfuls. 

C.  Nutrient  Information 

The  agency  is  proposing  in 
§  101.36(b)(3)  that  any  vitamin  or 
mineral  listed  in  §  101.9(c)(8)(iv)  or 
(c)(9),  as  well  as  any  other  nutrient 
listed  in  §  101.9(c)  that  is  present  in  the 
supplement  at  more  than  insignificant 
amounts,  be  declared.  FDA  is  proposing 
to  define  “insignificant  amount”  as  an 
amount  per  serving  that  allows 
declaration  of  zero  in  nutrition  labeling, 
except  that  for  total  carbohydrate, 
dietary  fiber,  and  protein,  an 
insignificant  amount  is  the  amount  that 
allows  a  declaration  of  "less  than  1 
gram.”  This  definition  is  consistent  with 
that  in  §  101.9(f)(1)  and  (i)(4),  and  the 
agency  is  not  aware  of  any  basis  on 
which  to  find  that  it  would  be 
appropriate  to  define  this  term 
differently  for  dietary  supplements  than 
for  foods  in  conventional  food  form.  The 
term  "insignificant  amount”  was  used 
in  section  403(q)(5)(C)  of  the  act  in 
reference  to  when  a  food  would  be 
exempt  from  nutrition  labeling  and  to 
when  a  food  would  qualify  for  the 
simplified  format.  Comments  on  the 
term  are  discussed  in  the  final  rule  on 


nutrition  labeling  of  January  6. 1993  (58 
FR  2079  at  2141). 

Thus,  nutrients  that  are  present  in 
dietary  supplements  of  vitamins  or 
minerals  in  insignificant  amounts  are 
not  required  to  ^  declared.  This 
propo^  requirement  is  difierent  from 
that  in  $  101.9(f)(2)(i)  for  foods 
containing  insignificant  amoimts  of  7  or 
more  nutrients  required  to  be  included 
in  nutrition  labeling  in  §  101.9(c).  which 
provides  that  foods  in  conventional  food 
form  have  to  declare  calories,  total  fat, 
total  carbohydrate,  protein,  and  sodium 
(i.e.,  the  core  nutrients)  even  when  the 
amounts  of  these  nutrients  are 
insignificant.  Because  these  core 
nutrients  are  not  generally  present  in 
vitamin  and  mineral  supplements,  and 
FDA  is  not  aware  of  any  consumer 
expectations  that  they  are  present,  FDA 
tentatively  concludes  that  it  is  not 
necessary  to  declare  them  when  the 
amounts  are  insignificant.  The  agency 
points  out  that  it  received  no  comments 
objecting  to  this  provision  when  the 
agency  first  proposed  it  on  November 
27. 1991  (56  FR  60366  at  60382).  The 
agency  wishes  to  clarify  that  under 
§  101.9(j)(4)  food  containing 
insignificant  amounts  of  all  of  the 
nutrients  required  to  be  included  in 
nutritional  labeling  in  §  101.9(c)  are 
exempt  fi'om  nutrition  labeling. 

By  proposing  to  make  dietary 
supplements  of  herbs  or  of  other  similar 
nutritional  substances  subject  to  §  101.9, 
the  agency  is  proposing  to  also  make 
them  subject  to  §  101.9(f)(2)(i).  Thus, 
under  this  proposal,  the  core  nutrients 
will  have  to  be  declared  on  these 
products  except  when  the  products  are 
exempt  fi-om  nutrition  labeling  under 
§  101.9(j)(4).  The  agency  recognizes  that 
dietary  supplements  of  herbs  or  of  other 
similar  nutritional  substances  may 
contain  insignificant  amounts  of  the 
core  nutrients  required  to  be  declared 
under  §  101.9(f)(2)(i).  However,  the 
agency  tentatively  concludes  that  it  is 
appropriate  to  make  these  dietary 
supplements  subject  to  §  101.9  b^ause 
section  403(q)(5)(E)  of  the  act  applies 
only  to  foods  that  are  covered  by  section 
411  of  the  act.  The  agency  does  not 
believe  that  it  has  authority  to  propose 
requirements  for  these  supplements  that 
are  different  from  those  that  apply  to  the 
other  foods  that  are  not  subject  to 
section  403(q)(5)(E)  of  the  act.  The 
agency  requests  comments  on  this  issue. 

The  agency  is  also  proposing  in 
§  101.36(b)(3)  to  require  that  the  name  of 
each  nutrient  listed  be  immediately 
followed  by  the  quantitative  amount  by 
weight  of  the  nutrient,  to  be  consistent 
with  §  101.9(d)(7)(i).  For  this  reason 
also,  the  agency  is  proposing  to  require 
that  the  information  on  names  and 


amounts  be  presented  in  a  column 
under  the  heading  "Amoimt  Per 
Serving,”  which  shall  be  set  off  by  a  bar 
above  and  underneath  it.  The  agency  is 
proposing  to  require  that  the  column  be 
aligned  on  the  left  side  of  the  nutrition 
label.  The  agency  points  out  that  the 
labels  of  many  dietary  supplements 
present  the  information  on  quantitative 
amount  in  a  separate  column,  rather 
than  immediately  next  to  the  name  of 
the  nutrient  as  is  required  in  the  new 
nutrition  label  for  foods  in  conventional 
food  form.  In  accordance  with  section 
2(b)(1)(A)  of  the  1990  amendments,  to 
ensure  that  the  nutrition  label  on  dietary 
supplements  of  vitamins  or  minerals  is 
readily  observable,  comprehensible,  and 
permits  consumers  to  imderstand  the 
significance  of  the  information  in  the 
context  of  the  total  daily  diet,  FDA  is 
proposing  that  this  information  be 
presented  in  a  form  that  is  as  similar  as 
possible  to  the  nutrition  information  on 
foods  in  conventional  food  form.  FDA 
believes  that  similaritv  will  enhance  the 
observability,  comprehensibility,  and 
understandability  of  the  information. 
FDA  requests  comments  on  this  issue. 

The  agency  initially  proposed  that 
quantitative  amounts  by  weight  be 
presented  for  all  nutrients  in  a  dietary 
supplement  of  a  vitamin  or  mineral  in 
the  proposed  rule  of  November  27, 

1991,  on  nutrition  labeling  (56  FR  60366 
at  60393).  As  discussed  in  the  January 
6. 1993,  final  rule  (58  FR  2079  at  2169), 
the  agency  received  several  comments 
on  this  issue  in  response  to  the 
November  27, 1991,  proposed  rule  and 
to  the  format  proposal  of  July  20. 1992 
(57  FR  32058  at  32072).  About  half  of 
the  comments  supported  FDA’s  position 
on  declaring  amoimts.  Other  comments 
opposed  declaring  amounts  and  argued 
that  only  percent  of  Daily  Value  should 
be  mandatory,  consistent  with  the 
labeling  of  vitamins  and  minerals  on  the 
labels  of  foods  in  conventional  form. 
One  comment  asserted  that  a 
requirement  for  too  much  information  is 
discriminatory  against  products  with 
larger  numbers  of  nutrients  and  might 
discourage  the  use  of  smaller  packages 
that  are  less  expensive  to  consumers. 

The  agency  has  reexamined  the  issue 
of  whether  the  quantitative  amount  by 
weight  of  vitamins  and  minerals  should 
be  required.  Although  the  agency  is  not 
requiring  that  the  quantitative  amount 
of  vitamins  and  minerals  be  included  in 
the  nutrition  label  of  foods  in 
conventional  food  form,  the  agency 
believes  that  this  information  is 
necessary  and  useful  on  the  labels  of 
dietary  supplements  of  vitamins  or 
minerals  by  virtue  of  the  way  that  such 
products  are  formulated,  marketed,  and 
used. 
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Dietary  supplements  are  often 
formulated  and  marketed  on  the  basis  of 
offering  specific  amoimts  of  certain 
vitamins  and  minerals  to  consumers. 
Some  consumers  try  to  maintain  a 
certain  quantitative  intake  of  specific 
nutrients  in  their  diets  and  use  the 
product  to  meet  this  goal.  The 
quantitative  goals  may  be  stated  in 
terms  of  the  absolute  amount  by  weight 
of  the  nutrient  or  the  percent  of  Daily 
Value  that  the  amoimt  represents.  In 
addition,  because  these  are  supplements 
of  vitamins  or  minerals,  the  quantitative 
amoimt  of  vitamins  and  minerals  is 
essential  to  characterize  the  product. 
Finally,  the  agency  points  out  that  the 
labels  of  most  dietary  supplements 
currently  include  information  on 
quantitative  amount.  Thus,  the  agency 
believes  that  continuation  of  provision 
of  this  type  of  information  as  part  of 
nutrition  labeling  will  help  ensure  that 
consumers  are  fully  informed  about  the 
content  of  these  products. 

The  agency  is  proposing  in 
§  101.36(b)(3)(i)  that  the  quantitative 
amounts  should  be  expressed  in  the 
increments  specified  in  §  101.9(c),  using 
the  units  of  measure  and  the  level  of 
significance  as  that  given  in 
§  101.9(c)(B)(iv)  for  diat  nutrient.  The 
agency  is  not  aware  of  any  reason  for 
treating  dietary  supplements  of  vitamins 
or  minerals  any  difierently  in  this  regard 
than  food  in  conventional  food  form.  In 
addition,  dietary  supplements  of  herbs 
and  of  other  nutritional  substances  will 
be  treated  in  the  same  manner  since 
they  are  subject  to  §  101.9.  Therefore, 
FDA  tentatively  concludes  that  no 
special  provision  need  be  made  for 
dietary  supplements  of  herbs  or  of  other 
similar  nutritional  substances. 

For  example,  2.775  milligrams  (mg)  of 
thiamin  would  be  declared  as  2.8  mg, 
whereas  2.775  mg  of  niacin  would  be 
declared  as  3  mg.  The  agency  proposed 
that  the  quantitative  amounts  of  foods  in 
conventional  food  form  be  expressed  in 
this  manner  in  the  November  27, 1991, 
proposed  rule  (56  FR  60366  at  60383). 
One  comment  objected  to  the  provision, 
stating  that  it  would  be  potentially 
confusing  to  consumers  for  thiamin,  for 
example,  to  be  declared  to  the  first 
decimal  place,  e.g.,  100.0  mg,  and  niacin 
to  be  declared  to  the  nearest  whole 
number,  e.g.,  100  mg.  The  comment 
suggested  that  decimal  places  be 
dropped,  and  that  all  nutrients  be  listed 
to  the  nearest  whole  number  when 
nutrient  levels  are  10  or  more  times  the 
RDI. 

As  discussed  in  the  preamble  of  the 
January  6. 1993,  final  rule.  FDA  is  not 
persuaded  that  consumers  would  be 
confused  by  decimals  for  some  nutrients 
and  not  others.  In  addition,  requiring 


only  whole  numbers  would  introduce  a 
large  amount  of  imprecision  in  the 
declaration  of  some  nutrients.  For 
example,  it  would  cause  1.5  mg  of 
thiamin  (i.e.,  100  percent  of  the  RDI)  to 
be  rounded  up  to  2  mg — a  33  percent 
increase.  However,  when  the  decimal  is 
followed  by  a  zero,  the  agency  generally 
has  no  objection  to  the  zero  being 
dropped.  The  agency  points  out  that  the 
amount  declared  refers  to  the  amount 
measured  analytically  and  does  not  take 
into  consideration  the  bioavailability  of 
the  nutrient. 

With  the  exception  of  calcium  and 
iron,  FDA  is  proposing  in 
§  101.36(b)(3)(ii)  that  nutrients  declared 
in  the  nutrition  labeling  of  vitamin  or 
mineral  supplements  be  listed  in  the 
order  that  nutrients  are  listed  in  the 
nutrition  labeling  of  foods  in 
conventional  food  form  (i.e.,  as 
specified  in  §  101.9(c)).  llie  agency  is 
proposing  that  calcium  and  iron  be 
listed  after  the  listing  of  any  vitamins 
that  are  present  so  that  all  of  the 
vitamins  will  be  grouped  together.  As  a 
result,  under  this  proposal,  minerals 
will  be  listed  in  the  following  order 
when  present  in  a  dietary  supplement: 
Calcium,  iron,  phosphorus,  iodine, 
magnesium,  zinc,  and  copper. 

*Ine  agency  points  out  that  under  this 
proposal,  the  order  that  nutrients  are 
listed  on  foods  in  conventional  food 
form  is  the  order  that  they  are  to  be 
listed  on  dietary  supplements  of  herbs 
and  of  other  similar  nutritional 
substances,  since  these  supplements  are 
subject  to  §  101.9.  Thus,  no  special 
provision  need  be  made  regarding  the 
order  of  nutrients  for  dietary 
supplements  of  herbs  or  of  other  similar 
nutritional  substances.  The  agency 
tentatively  finds  that  following  a 
consistent  order  will  help  consumers  to 
more  quickly  locate  information  of 
interest  to  them  on  the  label  than  would 
be  the  case  if  some  other  order  were 
permitted. 

The  agency  is  proposing  that  the  last 
nutrient  to  be  listed  be  separated  from 
the  bottom  of  the  nutrition  label  by  a 
bar,  as  shown  in  the  sample  labels  in 
proposed  §  101.36(c)(8).  This  bar  will 
enhance  the  consistency  of  appearance 
of  the  nutrition  labels  on  dietary 
supplements  of  vitamins  or  minerals 
and  on  foods  subject  to  §  101.9.  Thus,  it 
will  help  consumers  of  dietary 
supplements  to  readily  observe  the 
nutrition  information  and  to 
comprehend  its  significance.  Because, 
under  this  proposal,  dietary 
supplements  of  herbs  or  of  other  similar 
nutritional  substances  are  subject  to 
§  101.9,  they  will  have  the  same  format 
as  the  format  of  nutrition  labeling  for 
foods  in  conventional  food  form. 


Therefore,  no  special  provision 
regarding  format  need  be  made  for 
dietary  supplements  of  herbs  or  other 
similar  nutritional  substances. 

FDA  recognizes  that  for  some  dietary 
supplements  of  vitamins  or  minerals  the 
content  of  separate  servings  is  different 
(e.g.,  product  has  a  packet  containing  an 
assortment  of  supplements  to  be  taken 
in  the  morning  and  a  packet  with  a 
different  assortment  of  supplements  for 
the  afternoon).  Under  proposed 
§  101.36(b)(3)(iii),  when  such 
differences  exist,  the  amount  for  each 
packet  will  have  to  be  presented  and 
clearly  indicated,  as  illustrated  in 
propoW  §  101.36(c)(8)(iii),  or  the 
information  for  each  separate  serving 
will  have  to  be  presented  in  individual 
nutrition  labels  (i.e.,  “Nutrition  Facts" 
panel)  that  are  clearly  identified.  While 
the  agency  tentatively  concludes  that 
the  manufacturer  should  have  some 
flexibility  in  how  nutrition  information 
on  these  types  of  products  is  presented, 
the  agency  is  including  proposed 
§  101.36(b)(3)(iii)  in  the  regulations  to 
ensure  that  the  information  is  presented 
in  a  comprehensible  manner.  Also,  the 
agency  is  proposing  to  amend 
§  101.9(h)(2)  to  make  a  parallel 
provision  that  would  allow  dietary 
supplements  of  herbs  or  other  similar 
nutritional  substances  to  be  labeled  in  a 
similar  manner. 

In  proposed  §  101.36(b)(3)(iv),  the 
agency  is  providing  that  the  percent  of 
vitamin  A  that  is  present  as  p-carotene 
may  be  declared  to  the  nearest  whole 
percent  immediately  adjacent  to  or 
beneath  the  nutrient  name,  as  illustrated 
in  §  101.9(c)(8).  This  provision  is  similar 
to  §  101.9(c)(8)(vi),  which  pertains  to 
foods  in  conventional  food  form  and 
which  was  added  in  response  to  a 
comment.  As  discussed  in  the  January  6, 
1993,  final  rule  (58  FR  2079  at  2170), 
the  agency  believes  that  it  is  appropriate 
to  voluntarily  distinguish  the  amount  of 
vitamin  A  that  is  present  as  p-carotene. 
The  agency  is  proposing  that  p-carotene 
be  declared  to  the  nearest  whole  percent 
to  be  consistent  with  the  proposed 
increments  in  which  percent  RDI’s  and 
percent  DRV’s  are  to  be  expressed,  as 
discussed  later  in  this  document. 

The  agency  points  out  that  the 
specific  source  of  the  vitamin  A  must  be 
shown  in  the  ingredient  list,  even  when 
p-carotene  is  listed  in  the  nutrition 
label.  One  comment  received  in 
response  to  the  November  27, 1991, 
proposed  rule  (56  FR  60366  at  60388), 
advocated  the  parenthetical  listing  of 
the  source  of  each  vitamin  or  mineral 
immediately  following  its  declaration 
on  the  nutrition  information  panel  in 
lieu  of  a  separate  ingredient  list.  The 
comment  argued  that  this  listing  would 
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avoid  confusion  by  enabling  consumers 
to  readily  identify  the  nutrient  source 
and  would  save  limited  label  space. 

As  discussed  in  the  January  6, 1993, 
final  rule  (58  FR  2079  at  2170),  dietary 
supplements,  like  any  food,  are  required 
to  bW  a  complete  list  of  ingredients 
under  section  403(i)(2)  of  the  act,  and 
such  list  must  be  separate  firom  the 
nutrition  label.  Ingr^ient  listing, 
moreover,  is  needed  for  substances 
other  than  vitamins  or  minerals,  like 
fillers,  artificial  colors,  flavors,  binders, 
and  excipients.  Therefore,  the  agency  is 
not  proposing  to  provide  for  the  listing 
of  the  source  of  vitamins  and  minerals 
within  the  nutrition  label.  Consumers 
desiring  to  know  the  soiuce  of  a  nutrient 
can  merely  look  at  the  list  of 
ingredients,  just  as  they  would  for  a 
fo^  in  conventional  food  form. 

Consistent  with  nutrition  labeling  of 
foods  in  conventional  food  form,  FDA  is 
proposing  in  §  101.36(b)(3)(v)  to  allow 
synon)rms  to  be  added  in  parentheses 
immediately  following  the  name  of 
certain  nutrients.  The  synonyms  that 
FDA  is  proposing  to  provide  for  are 
ascorbic  acid  for  vitamin  C,  vitamin  Bi 
for  thiamin,  vitamin  B2  for  riboflavin, 
folacin  for  folate,  and  calories  (energy). 
Energy  content  per  serving  may  be 
expressed  in  kilojoules  imits,  added  in 
parentheses  immediately  following  the 
statement  of  caloric  content. 

The  agency  is  proposing  in 
§  101.36(b)(3)(vi)  to  require  that  all 
nutrients  listed  on  the  nutrition  label  for 
dietary  supplements  of  vitamins  or 
minerals  displayed  with  uniform 
type  size,  type  style,  color,  and 
prominence.  This  proposed  requirement 
is  consistent  with  §  101.9(d)  and  is 
necessary  to  give  all  nutrients  equal 
prominence.  This  provision  vrill 
enhance  the  consistency  of  appearance 
of  nutrition  labeling  vmder  $  101.9  and 
imder  proposed  §  101.36.  Because, 
under  this  proposal,  dietary 
supplements  of  herte  or  otner  similar 
nutritional  substances  are  subject  to 
§  101.9,  they  will  be  covered  by 
§  101.9(d).  Thus,  no  special  provisions 
need  be  made  for  dietary  supplements 
of  herbs  or  of  other  similar  nutritional 
substances. 

The  agency  is  proposing  in 
§  101.36(b)(4)  that  the  percent  of  the 
Daily  Value,  where  appropriate,  be 
listed  for  all  nutrients  in  the  supplement 
that  are  declared  under  §  101.36(o)(3),  as 
illustrated  in  proposed  §  101.36(c)(8)(i). 
The  labeling  of  most  dietary 
supplements  currently  includes 
information  on  the  percent  of  the  U.S. 
RDA.  The** agency  believes  that 
continuation  of  this  type  of  labeling  will 
help  to  ensure  that  ccmsiimers  are  hilly 


informed  about  the  nutrient  content  of 
these  products. 

The  agency  points  out  that,  under  this 
proposal,  the  term  “%  U.S.  RDA”  will 
be  replaced  on  labels  by  the  term  ”% 
Daily  Value."  In  a  document  entitled 
”Fo^  Labeling;  Reference  Daily  Intakes 
and  Daily  Reference  Values”  (58  FR 
2206,  January  6, 1993),  FDA  changed 
the  name  of  he  U.S.  RDA’s  to  RDI’s. 
Because  of  the  provisions  of  the  DS  act, 
the  agency  did  not  change  the 
quantitative  values  from  those  that  had 
appeared  in  §  101.9(c)(7)(iv).  At  the 
same  time,  FDA  established  DRV‘s  for 
nutrients  that  are  not  addressed  by  NAS 
in  “Recommended  Dietary  Allowances” 
(Ref.  2).  The  distinction  b^ween  RDI 
and  DRV  nutrients  remains  necessary 
for  regulatory  purposes  because  the 
values  were  derived  fiom  separate 
sources,  and  because  these  nutrients 
play  difierent  roles  under  the  imitation 
and  substitute  food  regulations  (21  CFR 
101.3).  However,  there  is  no  need  to 
make  consumers  aware  of  the  regulatory 
distinction  between  RDI  and  DRV.  After 
soliciting  comments  concerning  an 
appropriate  single  term  that  would  refer 
to  TOth  RDI’s  and  DRV’s  in  the 
mandatory  nutrition  labeling  proposal 
(55  FR  29487,  July  19. 1990)  and  after 
using  the  term  “Daily  Value”  in 
consumer  research,  FDA  concluded  that 
the  term  “Daily  Value”  is  appropriate  as 
a  single  term  to  refer  to  all  reference 
values  on  the  nutrition  label  (58  FR 
2079  at  2125).  The  agency  is  not  aware 
of  any  reason  to  take  a  different 
approach  in  the  nutrition  labeling  of 
dietary  supplements. 

Proposeio  §  101.36(b)(4)  requires  that 
the  percent  of  the  RDI  specified  in 
§  101.9(c)(8)(iv)  or  of  the  DRV  specified 
in  §  101.9(c)(9).  as  appropriate.be 
declared  for  each  nutrient  listed  in  the 
nutrition  label  that  has  an  RDI  or  DRV, 
except  that  the  percent  for  protein  may 
be  omitted,  consistent  with  §  101.9(c)(7). 
The  agency  is  proposing  that  no  percent 
be  given  for  sugars  because  they  do  not 
have  a  reference  value  (i.e.,  DRV).  Under 
this  proposal,  this  information  is  to  be 
presented  in  a  column  under  the 
heading  “%  E)aily  Value.”  The  headings 
“%  Daily  Value  (DV).”  “%  DV.” 
“Percent  Daily  Value,”  and  “Percent 
DV”  may  be  substituted  for  “%  Daily 
Value.”  Under  this  proposal,  the 
column  shall  be  aligned  to  the  right  of 
the  column  of  nutrient  names  and 
quantitative  amocmts  by  weight. 

FDA  is  proposing  in  $  101.36(b)(4)(i) 
to  reqviire  that  the  percent  of  Daily 
Value  be  calculated  by  dividing  the 
declared  quantitative  amount  (i.e..  after 
rounding)  for  each  nutrient  by  the  RDI 
or  DRV  ror  the  specified  nutrient  and 
multiplying  by  100,  except  that  the 


percent  for  protein  shall  be  calculated  as 
specified  in  §  101.9(c)(7)(ii).  The 
numerical  value  is  to  be  followed  by  the 
symbol  for  percent  (i.e..  %).  Except  for 
calculating  percent  of  Daily  Value  after 
rounding  the  quantitative  amount,  this 
approach  is  consistent  with  the  one 
FDA  has  adopted  for  calculating  percent 
Daily  Value  for  foods  in  conventional 
food  form.  The  agency  is  not  aware  of 
any  reason  why  an  alternate  approach 
would  be  more  appropriate  for  dietary 
supplements  of  vitamins  and  minerals! 

Using  the  declared  quantitative 
amount  to  calculate  percent  of  Daily 
Value  rather  than  the  actual  amount 
(i.e..  before  rounding)  will  ensure  that 
the  percent  of  Daily  Value  declaration 
will  be  consistent  for  all  products  that 
list  the  same  quantitative  amount  by 
weight.  For  example,  a  product  that 
contains  from  32.5  to  37.4  mg  of  sodium 
would  declare  that  amount  as  35  mg  on 
the  nutrition  label.  Dividing  the 
quantitative  amoimt  by  the  Daily  Value 
for  sodium  of  2,400  mg  would  result  in 
a  declaration  of  1  percent  of  Daily  Value 
at  the  lower  end  of  the  range  and  2 
percent  at  the  upper  end.  ^Iculating 
the  percent  Daily  Values  on  the  declared 
amount  avoids  this  inconsistency. 

FDA  is  proposing  in  §  101.36(o)(4)(ii) 
that  percent  Daily  Values  be  expressed 
to  the  nearest  whole  percent.  This 
provision  is  consistent  with  the 
increments  in  §  101.9(d)(7)(ii),  imder 
which  percent  Daily  Values  Irased  on 
DRV’s  are  reported  in  nutrition  labeling 
for  foods  in  conventional  food  form,  but 
it  is  inconsistent  with  the  increments  in 
§  101.9(c)(8)(iii)  for  expressing  percent 
Daily  Values  for  vitamins  and  minerals 
that  are  based  on  RDI’s  (i.e.,  to  the 
nearest  2-percent  increment  up  to  and 
including  the  10-percent  level,  to  the 
nearest  5-percent  increment  almve  10 
percent  and  up  to  and  including  the  50- 
percent  level,  and  to  the  nearest  10- 

Knt  increment  above  the  50-percent 
.  The  agency  is  proposing  for 
supplements  that  percent  Daily  Values 
for  all  nutrients  be  expressed  to  the 
nearest  whole  percent  because  it 
believes  that  greater  precision  is 
possible  with  formulated  supplements 
as  opposed  to  what  is  possible  for 
naturally-occurring  nutrients  in  foods  in 
conventional  food  form.  Die  agency 
believes  that  consumers  will  be 
interested  in  this  precision  on  dietary 
supplements  of  vitamins  or  minerals. 
Additionally,  the  agency  observes  that 
many  dietary  supplements  are  currently 
labeled  in  this  maimer.  The  agency 
requests  comments  on  this  deviation 
from  its  approach  for  foods  in 
conventional  food  form. 

FDA  is  proposing  in  §  101.36(b)(4)(iii) 
to  require  that  the  percentages  of  ^Ts 
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be  based  on  RDI  values  for  adiilts  and 
children  4  or  more  years  of  age  unless 
the  product  is  represented  or  purported 
to  be  for  use  by  infants,  children  less 
than  4  years  of  age,  pregnant  women,  or 
lactating  women.  If  the  product  is 
intended  for  such  groups.  FDA  is 

E reposing  to  require  that  the  column 
eading  clearly  state  the  intended 

e  product  is  for  persons  within 
more  than  one  ^up,  FDA  is  proposing 
to  require  that  the  percent  of  Daily 
Value  for  each  group  be  presented  in 
additional  columns,  as  illustrated  in 
§  101.9(c)(8)(ii).  The  agency  notes  that 
there  are  no  RDI  values  codified 
specifically  for  infants,  children  under  4 
years  of  age,  or  pregnant  or  lactating 
women.  IDA  had  intended  to  codify 
RDI  values  for  these  groups  but  did  not 
in  accordance  with  section  203  of  the 
DS  act,  which,  as  stated  above,  provided 
that  the  agency  could  not  adopt 
recommended  daily  values  before 
November  8, 1993.  To  provide  guidance 
to  manufacturers  in  lieu  of  codifying'  ^ 
values,  the  agency  published  label 
reference  values  for  these  groups  in  the 
preamble  of  the  final  rule  on  RDI’s  and 
DRY’S  on  January  6. 1993  (58  FR  2206 
at  2213).  The  lal^l  reference  values  are 
based  on  the  1968  NAS’  RDA’s  (Ref.  3) 
and  were  formerly  contained  in  21  CFR 
105.3(b).  'The  agency  encourams 
manufacturers  to  use  these  venues  on  the 
labels  of  products  intended  for  use  by 
groups  otner  than  adults  or  children 
over  4  years  of  age.  FDA  intends  to 
revisit  the  issue  of  whether  to  establish 
RDI’s  for  infants,  children  imder  4  years 
of  age,  or  pregnant  or  lactating  women 
at  the  time  it  considers  the  broader 
question  of  the  appropriate  values  for 
RDI’s. 

When  the  content  of  separate  servings 
is  different  (e.g.,  the  product  has  a 
packet  containing  an  assortment  of 
supplements  to  be  taken  in  the  morning 
and  a  packet  with  a  different  assortment 
of  supplements  for  the  afternoon),  the 
agency  is  proposing  in  §  101.36(b)(4)(iv) 
to  require  that  the  percent  of  Daily 
Value  for  each  packet  be  presented  and 
clearly  indicate,  as  illustrated  in 
§  101.36(c)(8)(iii).  or  that  the 
information  for  each  separate  serving  be 
presented  in  individual  nutrition  la^ls 
(i.e,  “Nutrition  Facts”  panel)  that  are 
clearly  identified.  As  stated  above  with 
respect  to  proposed  $  101.36(b)(3Kiii). 
FDA  is  provii^g  for  these  alternative 
means  because  it  considers  some 
flexibility  in  the  labeling  of  these 
products  to  be  appropriate  but  considers 
some  standard  to  m  necessary  to  ensure 
that  the  information  is  presented  in  a 
comprehensible  and  re^ly  observable 
manner 


FDA  is  proposing  to  require  in 
$  101.36(l^(4)(v)  that  if  the  percent  of 
Daily  Value  is  declared  for  total  fat. 
saturated  fat,  total  carbohydrate,  dietary 
fiber,  or  protein,  the  value  be  followed 
by  an  asterisk  that  refers  to  a  footnote 
at  the  bottom  of  the  nutrition  label  that 
states:  “Percent  Daily  Values  are  based 
on  a  2,000  calorie  diet."  The  agency 
tentatively  finds  that  this  statement  is 
needed  to  enable  consumers  to  evaluate 
the  appropriateness  of  the  percent  of 
Daily  Value  for  their  personal  needs. 

This  statement  is  required  in  nutrition 
labeling  for  all  foods  in  conventional 
food  form,  regardless  of  what  format  is 
used.  In  addition,  foods  subject  to 
§  101.9  that  bear  the  full  nutrition  label 
are  required  to  list  the  Daily  Values  for 
2,000  calories  and  similar  values  for 
2,500  calories  for  the  nutrients  that  have 
DRY’S  and  that  are  present  in  the  food 
(see  §  101.9(d){9)(i)).  The  agency 
tentatively  concludes  that  it  is  not 
necessary  to  require  the  complete 
footnote  for  dietary  supplements  of 
vitamins  or  minerals  bemuse  nutrients 
for  which  Daily  Values  can  be  adjusted 
to  reflect  caloric  intake  are  not  major 
components  of  most  dietary 
supplements  of  vitamins  or  minerals. 

D.  Format 

In  order  to  have  a  consistent  look  for 
nutrition  labels  on  all  foods  and  thereby 
help  cons\imers  to  find  the  information, 
the  agency  is  proposing  in  §  101.36(c) 
that  the  information  reouired  in 
§  101.36(b)  be  presenteo  in  a  manner 
that  is  similar  to  the  requirements  listed 
in  §  101.9(d)  for  foods  in  conventional 
food  form.  Specifically,  the  agency  is 
proposing  to  require  in  §  101.36(c)(1) 
that  the  title  of  “Nutrition  Facts”  be  set 
in  a  type  size  larger  than  all  other  print 
size  in  the  nutrition  label  and,  unless 
impractical,  be  set  the  full  width  of  the 
nutrition  label.  Under  this  proposed 
provision,  the  title  and  all  headings  are 
to  be  highlighted  to  distinguish  them 
from  other  information  in  the  nutrition 
label. 

Additionally,  in  response  to  consumer 
comments  about  legibility  of  nutrition 
labeling,  the  agency  is  proposing  in 
§  101.36(c)(2)  through  (c)(6), 
respectively,  to  require  that  all 
information  within  the  nutrition  label 
utilize  a  single  easy-to-read  type  style, 
upper  and  lower  case  letters,  at  least  one 
point  leading  (i.e.,  space  between  two 
lines  of  text),  type  t^t  is  kerned  (i.e., 
has  proximity  of  plqpement)  no  tighter 
than  -4  setting,  and  type  size  no 
smaller  than  8  point,  except  that  type 
size  no  smaller  than  6  point  shall  be 
used  for  the  headings  required  by 
proposed  §  101.36(b)(4)  and  (b)(4Kii) 
(i.e.,  “Amount  Per  Serving.”  and  “% 


Daily  Value”)  and  for  the  voluntary 
listing  of  the  percent  of  vitamin  A  that 
is  present  as  p-carotene  as  specified  in 
proposed  §  101.36(b)(3)(ii). 

In  contrast  with  type  size 
requirements  in  §  101.9(d)(l)(iii),  the 
agency  is  proposing  that  for  dietary 
supplements  of  vitamins  or  minerals,  6 
point  type  size  be  allowed  for  packages 
that  have  a  total  surface  area  available 
to  bear  labeling  of  40  or  less  square 
inches.  The  agency  believes  that 
allowing  6  point  type  size  for  dietary 
supplements  that  have  40  square  inches 
or  less  available  for  labeling  is 
appropriate  because  of  the  umitations  of 
such  an  amount  of  space  and  the  large 
number  of  nutrients  contained  in  many 
of  these  products.  The  agency  is  not 
proposing  a  parallel  provision  for 
dietary  supplements  of  herbs  or  of  other 
similar  nutritional  substances  because  it 
believes  that  generally  the  composition 
of  these  supplements  is  more  similar  to 
the  composition  of  foods  in 
conventional  food  form  than  to  the 
composition  of  dietary  supplements  of 
vitamins  or  minerals.  Moreover,  such 
products  are  not  likely  to  indue  j  a  large 
number  of  nutrients.  Thus,  the  agency 
believes  it  is  appronriate  that 
supplements  of  henis  and  of  other 
similar  nutritional  substances  are 
subject  to  $  101.9(d)(l)(iii).  Finally,  in 
the  interest  of  uniformity,  FDA  is 
suggesting  in  proposed  §  101.36(c)(7) 
that  nutrition  information  be  presented 
using  the  graphic  specifications  set  forth 
in  Appen&x  B  of  part  101  (21  CFR  part 
101). 

E.  Other  Provisions 

FDA  tentatively  concludes  that 
dietary  supplements  of  vitamins  or 
minerals  should  be  subject  to  the  same 
compliance  polides  as  conventional 
processed  foods.  The  agency  is  not 
aware  of  any  reason  why  an  alternate 
approach  would  be  more  appropriate  for 
dietary  supplements  of  vitamins  or 
minerals.  Tnerefore,  it  is  proposing  in 
§  101.36(d)(1)  to  require  that  compliance 
be  determined  in  accordance  with 
proposed  §  101.9(g)(1)  through  (g)(8). 
When  compliance  is  not  tec^ologically 
feasible,  or  some  other  circumstance 
makes  it  impracticable.  FDA  is 
proposing  in  §  101.36(d)(2)  that 
alternative  means  of  fxrmpliance  or 
additional  exemptions  may  be  permitted 
by  FDA  in  accordance  with 
§  101.9(g)(9).  Under  this  proposal, 
dietary  supplements  of  herbs  or  of  other 
similar  nutritional  substances  are 
subject  to  S  101.9,  and,  thus,  are  also 
covered  by  §  101.9(g)(1)  through  (g)(9). 

The  agency  is  proposing  in  §  101.3^e) 
to  require  that  the  location  of  nutrition 
information  on  a  label  be  in  compliance 
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with  §  101.2  (21  CFR  101.2),  except  that 
where  the  total  sxirface  area  available  to 
bear  labeling  is  40  or  less  square  inches, 
nutrition  information  can  be  presented 
on  any  label  panel  as  provided  in 
§  101.36(g).  These  provisions  are 
consistent  with  the  requirements  listed 
in  §  101.9(i)  and  in  §  101.9(j)(13)(u)(D) 
for  foods  that  are  in  conventional  food 
form.  Additionally,  imder  this  proposal, 
dietary  supplements  of  herbs  and  of 
other  similar  nutritional  substances  are 
subject  to  §  101.9  and  thus  are  subject  to 
the  same  requirements. 

F.  Exemptions  and  Special  Conditions 

The  agency  is  proposing  in  §  101.36(f) 
to  make  dietary  supplements  of 
vitamins  or  minerals  subject  to  an 
exemption  from  nutrition  labeling  for 
small  businesses  that  is  identical  to 
§  101.9(j)(l).  Because  the  agency  is 
proposing  Uiat  dietary  supplements  of 
herbs  and  or  of  other  similar  nutritional 
substances  are  subject  to  §  101.9,  these 
supplements  are  subject  to  the 
exemption  in  §  101.9(j)(l). 

The  agency  emphasizes  that  the 
exemption  for  small  businesses  is 
allowed  provided  that  the  food  bears  no 
nutrition  claims  or  other  nutrition 
information  on  its  label  or  labeling  or  in 
its  advertising.  Consistent  with 
§  101.9(a),  a  nutrition  claim  or  any  other 
nutrition  information  on  the  label  will 
negate  any  exemption.  For  example,  the 
agency  would  exempt  a  product 
produced  by  a  small  business  that  states 
“Vitamin  C  250  mg”  in  its  statement  of 
identity  providing  the  label  makes  no 
claims  or  provides  no  other  nutrition 
information.  However,  if  the  label  of  the 
product  provides  nutrition  information, 
such  as  that  each  unit  represents  417 
percent  of  the  Daily  Value  for  vitamin 
C,  the  product  would  have  to  bear 
nutrition  labeling.  The  agency  believes 
that  it  is  necessary  for  such  products  to 
bear  nutrition  labeling  to  ensure  that 
consumers  are  fully  informed  about  the 
nutrient  content  of  such  food.  Failure  to 
'  include  such  information  would  render 
the  food  misbranded  under  sections 
201(n)  and  403(a)  of  the  act  for  failure 
to  reveal  a  fact  that  is  material  in  light 
of  other  representations  made  on  the 
label. 

The  agency  is  proposing  in  §  101.36(g) 
that  dietary  supplements  of  vitamins  or 
minerals  are  subject  to  the  applicable 
special  provisions  that  are  provided  in 
§  101.9(j)  for  foods  in  conventional  food 
form.  These  provisions  include: 

§  101.9(j)(5)(i)  for  foods,  other  than 
infant  formula,  for  infants  and  children 
less  than  2  years  of  age;  §  101.9(j)(5)(ii) 
for  food,  other  than  infant  formula,  for 
infants  and  children  less  than  4  years  of 
age;  §  101.9(j)(9)  for  foods  shipped  in 


bulk  form  that  are  not  for  distribution  to 
consumers;  §  101.9(j)(13)(i)  for  foods  in 
small  packages  that  have  a  total  surface 
area  available  to  bear  labeling  of  less 
than  12  square  inches;  §  101.9(j)(13)(ii) 
for  foods  in  packages  that  have  a  total 
surface  area  available  to  bear  labeling  of 
40  or  less  square  inches;  §  101.9(j)(15) 
for  multiunit  retail  food  packages;  and 
§  101.9(j)(16)  for  foods  sold  in  buUc 
containers.  The  agency  believes  that 
these  provisions  are  appropriate  for 
foods  in  general,  as  discussed  in  the 
nutrition  labeling  final  rule  (58  FR  2079 
at  2144,  January  6, 1993),  and  are 
appropriate  for  dietary  supplements  of 
vitamins  and  minerals  because  they  are ' 
a  subcategory  of  food.  The  agency  points 
out  that  under  this  proposal,  dietary 
supplements  of  herbs  and  of  other 
similar  nutritional  substances  are 
subject  to  §  101.9,  and  thus  are  subject 
to  the  special  provisions  that  are 
provided  in  §  101. 9(j). 

G.  Misbranding 

The  agency  is  proposing  to  require  in 
§  101.36(h)  that  dietary  supplements  of 
vitamins  or  minerals  that  are  labeled 
under  the  provisions  of  this  section  be 
labeled  in  accordance  with  §  101.9(k)(l) 
through  (k)(6),  which  details  types  of 
nutrition-related  claims  that  cause  a 
food  to  be  misbranded.  The  agency  has 
tentatively  concluded  that  these 
provisions  are  appropriate  for  foods  in 
general  (58  FR  2079  at  2166,  January  6, 
1993)  and  are  appropriate  for  dietary 
supplements  of  vitamins  or  minerals 
because  they  are  a  subcategory  of  food. 
Dietary  supplements  of  herbs  and  of 
other  similar  nutritional  substances  are 
also  to  be  covered  by  these  provisions 
because  under  this  proposal  they  are 
subject  to  §  101.9.  The  agency  points  out 
that  §  101.9(k)(l)  and  (k)(5),  were 
revised  in  the  January  6, 1993,  final 
rules  for  health  claims  and  mandatory 
nutrition  labeling,  respectively  (58  FR 
2478  at  2533  and  58  FR  2079  at  2188), 
but  that  §  101.9(k)(2)  through  (k)(4)  and 
(k)(6)  merely  represented  a 
redesignation  of  regulations  that  had 
been  promulgated  in  the  Federal 
Register  of  January  19, 1973  (38  FR 
2125). 

Section  101.9(k)(l)  provides  that  a 
food  is  misbranded  if  its  labeling 
represents,  suggests,  or  implies  that  the 
food,  because  of  the  presence  or  absence 
of  certain  dietary  properties,  is  adequate 
or  effective  in  the  prevention,  cure, 
mitigation,  or  the  treatment  of  any 
disease  or  symptom.  FDA  notes  that  this 
provision  had  long  been  in  effect  at  the 
time  Congress  drafted  the  1990 
amendments.  While  Congress  did  enact 
provisions  under  the  1990  amendments 
that  allow  for  health  claims  on  foods. 


nothing  in  the  1990  amendments  or  in 
the  legislative  history  of  the  1990 
amendments  suggests  that  Congress 
intended  for  this  provision  to 
deleted.  In  the  January  6, 1993,  final 
rule  (58  FR  2478  at  2533),  the  agency 
revised  §  101.9(k)(l)  to  state  that 
information  about  the  relationship  of  a 
dietary  property  to  a  disease  or  health- 
related  condition  may  only  be  provided 
in  conformance  with  the  requirements 
of  §  101.14  (21  CFR  101.14)  and  subpart 
E  of  part  101.  No  comments  objected  to 
this  revision. 

Section  101.9(k)(5)  was  revised  by 
deleting  its  second  and  third  sentences, 
which  prohibited  substances  found  in 
nature  from  being  incorporated  into 
nutritional  products  and  listed  on  the 
label.  The  agency  was  persuaded  by  the 
comments  that  there  is  no  reason  to 
prohibit  safe  substances  fiom  being 
incorporated  into  foods  in  conventional 
food  form  or  into  dietary  supplements 
as  long  as  their  presence  is  noted  in  the 
ingredient  list,  and  the  product’s  label 
or  labeling  does  not  state  or  imply  that 
the  food  has  special  dietary  properties 
because  of  the  presence  of  the 
substances  when,  in  fact,  their 
usefulness  has  not  been  established. 
Section  411(b)(2)  of  the  act  provides  that 
vitamin  and  mineral  products  may 
contain  substances  that  are  not  vitamins 
or  minerals  as  long  as  the  substances  are 
only  identified  as  a  part  of  the 
ingredient  list.  Consequently,  the 
agency  promulgated  the  first  sentence  of 
§  101.9(k)(5),  which  provides  that  a  food 
shall  be  deemed  to  be  misbranded  if  its 
label  represents,  suggests,  or  implies 
that  the  food  has  dietary  properties 
when  such  properties  have  not  been 
shown  to  have  significant  value  or  need 
in  human  nutrition. 

III.  Conforming  Amendments 

As  discussed  in  section  II.  of  this 
document,  the  agency  is  proposing  to 
amend  §  101.9(a),  (d)(3)(ii),  (h)(2),  and 
(j)(6).  Dietary  supplements  of  herbs  and 
of  other  similar  nutritional  substances 
are  not  covered  by  §  101.36  and  thus 
must  meet  the  requirements  of  §  101.9. 
FDA  is  proposing  to  amend  section 
101.9(a)  to  make  clear  that  nutrition 
labeling  must  be  provided  for  all  food 
products  whether  in  conventional  food 
form  or  in  dietary  supplement  form, 
unless  an  exemption  is  provided.  The 
agency  is  proposing  to  amend  section 
101.9(d)(3)(ii)  to  specify  that  the 
statement  “Serving  Per  Container”  is 
not  required  when  this  information  is 
stated  in  the  net  quantity  of  contents 
declaration.  FDA  is  proposing  to  amend 
§  101.9(h)  to  provide  in  §  101.9(h)(2)  for 
products  that  consist  of  two  or  more 
separately  packaged  foods  that  are 
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intended  to  be  eaten  individually  and 
that  are  enclosed  in  an  outer  container. 

In  addition.  FDA  is  proposing  to  amend 
§  101.9(i)(6)  to  specify  that  dietary 
supplements  that  are  covered  by 
proposed  $  101.36  are  exempt  ^m  the 
requirements  of  $  101.9. 

IV.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rules 
amending  21  CFR  part  101  as  required 
by  the  R^ulatory  Flexibility  Act  and 
Executive  Orders  12291  and  12612.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking.  The  agency  finds  that 
the  proposed  rules  on  dietary 
supplements,  taken  together,  do  not 
constitute  a  major  rule  as  defined  by 
Executive  Order  12291.  In  accordance 
with  the  Regulatory  Flexibility  Act  (P.L. 
96-354).  FDA  has  explored  whether 
these  proposed  rules  may  have  a 
significant  impact  on  small  businesses 
and  has  tentatively  concluded  that  they 
do  not. 

A.  Background 

In  the  Federal  Register  of  November 
27. 1991  (56  FR  60366).  FDA  published 
a  number  of  proposed  food  ladling 
regulations  to  implement  the  provisions 
of  the  1990  amendments  (Pub.  L.  101- 
535).  The  agency  also  published  a 
regulatory  impact  analysis  (RIA)  which 
preliminarily  estimated  the  costs  and 
benefits  of  the  various  proposed 
regulations  and  on  which  FDA  asked  for 
comments. 

Final  regulations  that  implemented 
the  1990  amendments  except  for  dietary 
supplements  were  issued  on  January  6. 
1993.  including  a  final  regulatory 
impeht  analysis  (RIA)  of  ^ose  final 
regulations  (58  FR  2927).  In  the  RIA, 
FDA  responded  to  the  comments 
regarding  dietary  supplements  with 
tentative  conclusions. 

In  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act,  FDA  is  presenting  one 
comprehensive  analysis  that  presents 
the  costs  and  benefits  of  all  the  labeling 
proposals  regarding  dietary 
supplements  taken  together. 

Dietary  supplements  include  products 
not  in  conventional  food  form  tl^t 
contain  vitamins,  minerals,  herbs,  and 
other  similar  nutritional  si^stances. 
There  may  be  over  25,000  such 
products.  However,  many  products  that 
contain  herbs  or  other  similar 
nutritional  substances  would  not  be 
subject  to  the  nutrition  label 
requirements  because  they  do  not 


contain  the  nutrients  whidi  must  be 
declared.  Moreover,  some  products 
marketed  as  "dietary  supplements" 
have  no  recognized  food  function  and 
would  be  unafi^ed  by  the  NLEA 
health  claim  provisions.  Disease  claims 
on  such  products  are  subject  instead  to 
the  drug  provisions  of  the  act. 

There  are  approximately  150  dietary 
supplement  manufacturers  ot  products 
subject  to  these  regulations.  The  source 
for  this  estimate  is  Dun  and  Bradstreet’s 
Electronic  Yellow  Pages,  which  is  a 
comprehensive  data  base  of  U.S. 
businesses.  In  a  survey  of  consumers  to 
determine  vitamin  and  mineral  usage, 
respondents  reported  use  of  3,500 
unique  products.  FDA  recognizes  that 
this  number  may  not  represent  the 
imiverse  of  vitamin  and  mineral 
products  marketed  in  the  United  States. 
Based  on  limitations  in  the  survey  and 
taking  into  account  the  number  of 
products  that  do  not  contain  the 
required  nutrients,  the  agency  estimates 
that  there  are  about  5,000  vitamin, 
mineral,  and  other  food  supplement 
products  marketed  in  the  United  States 
and  approximately  15,000  labels  that 
would  be  subject  to  the  nutrition 
labeling  proposal. 

B.  Costs 
1.  Relabeling 

Categories  of  costs  for  relabeling 
include  administrative,  analytical, 
printing,  inventory  disposal,  and 
reformulation.  In  all  cost  categories, 
except  administrative  costs,  the  costs  of 
relatmling  products  produced  and 
labeled  in  foreign  countries  cannot  be 
separated  fiom  those  products  produced 
and  labeled  domestically.  Thus,  the 
administrative  costs  considered  are 
domestic  costs  only,  whereas  the 
printing,  inventory,  and  analytical  costs ' 
considered  are  multinational. 

The  administrative  costs  associated 
with  a  labeling  regulation  result  from 
the  increment^  administrative  labor 
expended  in  order  to  comply  with  a 
regulation.  The  administrative  activities 
which  are  anticipated  to  be  undertaken 
in  response  to  a  change  in  regulation 
include:  Identifying  the  underlying 
policy  of  the  regulation,  interpreting 
that  policy  relative  to  a  firm’s  products, 
determining  the  scope  and  coverage 
related  to  product  labels,  establishing  a 
corporate  position,  formulating  a 
method  for  compliance,  and  managing 
the  compliance  method.  Longer 
compliance  periods  decrease 
administrative  costs  because  firm 
executives  ofien  delegate  downward 
decisions  that  are  less  immediate. 
According  to  Research  Triangle  Institute 
(RTI),  many  firms  estimate  that 


administrative  efibit  would  be  twice  as 
high  for  a  6-month  compliance  period  as 
for  a  12-month  compliance  period  (Ref. 
4).  FDA  estimates  that  for  a  6-month 
compliance  period.  manufact\irers  of 
dietary  supplements  will  incur 
administrative  costs  of  $850  per  firm  for 
each  of  147  firms,  or  a  total  of  $125,000. 

Dietary  supplement  products  will  not 
imdergo  analytical  testing  as  a  result  of 
these  regulations  if  implemented  as 
proposed.  Dietary  supplements  of 
vitamins  and  minerals  need  only  list 
those  nutrients  present  in  the 
supplement.  The  agency  assumes  that 
manufacturers  of  these  types  of  products 
are  already  aware  of  the  vitamin  and 
mineral  content  of  their  vitamin  and 
mineral  products.  As  stated  above,  most 
heibs  and  other  similar  substances  do 
not  contain  significant  levels  of  the 
required  nutrients  and,  therefore  will 
not  undergo  testing  or  relabeling. 

In  the  RlA  of  November  1991,  FDA 
preliminarily  determined  that  printing/ 
redesign  costs  for  dietary  supplement 
manufacturers  would  be  $250  per 
product  Comments,  however,  stated 
that  supplement  labels  are  more  similar 
to  labels  for  foods  in  conventional  food 
form  than  FDA  suggested  and  would 
incur  a  similar  cost  of  printing  and 
redesign.  FDA  assumed  that  the 
regulations  covering  foods  in 
conventional  food  form  were  so 
comprehensive  so  as  to  cause 
manufacturers  to  redesign  the  entire 
label.  However,  the  changes  required  on 
dietary  supplements  labels  under  these 
proposals  are  less  comprehensive  and 
will  be  comparable  to  a  two  color 
change.  Therefore,  for  a  6-month 
compliance  period,  printing  and 
redesign  costs  are  estimated  to  be  $1,000 
per  label  for  each  of  15,000  labels,  or  a 
total  of  $15  million. 

In  the  RIA  of  November  1991,  FDA 
assumed  that  dietary  supplement 
manufacturers  would  be  able  to  use  up 
existing  label  stock  within  the  proposed 
6-mon^  compliance  period.  Comments 
objected  to  that  assumption  stating  that 
the  cost  of  discarding  inventory  would 
be  over  $25  million  in  order  to 
implement  the  new  requirements  within 
6  months,  $15'million  within  a  year, 
and  $8  million  within  2  years.  However, 
these  estimates  were  bas^  on  the 
incorrect  assumption  that  all  25,000 
products  would  be  subject  to  these 
regulations.  Given  the  proposed 
definition  of  a  dietary  supplement,  the 
agency  believes  that  the  cost  of 
inventory  disposal  for  the  5,000 
products  that  are  likely  to  be  subject  to 
these  regulations  is  approximately  $5 
million. 

FDA  has  examined  the  impact  of  the 
proposed  regulations  on  dietary 
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supplement  manufacturers  and  has 
determined  that  administrative  costs 
would  be  $125,000,  printing  and 
redesign  costs  would  be  $15  million, 
and  inventory  disposal  costs  would  be 
$5  million,  llierefore,  total  costs  are 
estimated  to  be  $20  milUon. 

2.  Health  Claims 

In  a  companion  regulation,  the 
Agency  proposes  to  apply  the  same 
health  claims  defined  for  conventional 
foods  to  dietary  supplements.  These 
include  for  example  the  nutrient/disease 
relationships  for  calcium  and 
osteoporosis,  sodium  and  h)rpertension, 
dietary  fat  and  cancer,  and  dietary 
saturated  fat  and  cholesterol  and 
coronary  heart  disease.  The  agency  has 
not  yet  resolved  certain  other  nutrient/ 
disease  relationships  with  respect  to 
dietary  supplements  (i.e.,  folic  acid  and 
neural  tube  defects,  zinc  and  immune 
function  in  the  elderly,  omega-3  fatty 
acids  and  coronary  heart  disease, 
antioxidant  vitamins  and  cancer,  dietary 
fiber  and  cancer,  and  dietary  fiber  and 
cardiovascular).  The  agency  does  not 
believe  that  most  food  dietary 
supplements  make  claims  on  their 
la^ls  that  would  fall  within  the  NLEA 
health  claim  provisions.  Therefore,  the 
health  claims  proposal  will  not  result  in 
any  significant  change. 

C.  Benefits  of  the  Regulations 

1.  Mandatory  Nutrition  Labeling 

The  agency  believes  that,  currently, 
almost  all  dietary  supplements  of 
vitamins  or  minerals  contain  substantial 
nutrition  information — generally  in  as 
much  detail  as  regulations  already 
required  for  food.  For  example,  most 
vitamin  pills  contain  lists  of  ingredients, 
and  amoimts  and  the  percent  of  the 
RDA  for  each.  However,  the  format  of 
nutrition  information  is  not 
standardized.  Because  most 
supplements  of  vitamins  and  minerals 
already  contain  nutrition  information, 
the  benefits  of  the  mandatory  nutrition 
labeling  requirements  on  these  products 
are  minimal.  Thus,  the  agency’s 
proposed  regulations  will  benefit 
consumers  by  assuring  that  adequate 
nutrition  information  is  provided 
accurately  and  consistently  in  order  to 
aid  consumers  in  their  choices. 

2.  Nutrient  Content  Claims 

Because  adjectives  such  as  “low”  and 
“high”  are  a  qualitative  description  of 
quantitative  measurement,  regulations 
defining  nutrient  content  claims,  in 
theory,  will  provide  consumers  the 
benefit  of  reduced  search  costs  and 
concomitantly,  an  increased  ability  to 
accurately  select  product  quality 


consistent  with  individual  desires. 
However,  as  a  practical  matter,  dietary 
supplements  do  not  typically  make 
nutrient  content  claims.  Nor  do  most  of 
the  nutrient  content  claims  that  FDA  is 
proposing  to  define  make  sense  for  use 
for  dietary  supplements.  This  proposed 
rule  will  not  result  in  any  change. 
Therefore,  defining  nutrient  content 
claims  will  not  result  in  any  costs  or 
benefits. 

3.  Health  Claims 

The  agency  believes  that  most 
supplements  of  vitamins  and  minerals 
do  not  currently  make  health  claims  on 
their  labels  or  labeling.  Of  those  that  do, 
only  caldum/osteoporosis  claims  are 
currently  approved.  The  agency  is 
proposing  a  standard  for  the  scientific 
validity  of  health  claims  on  dietary 
supplements.  At  this  time,  FDA  is 
unable  to  present  evidence  that  meets 
this  standard  for  substances  in  dietary 
supplements.  Therefore,  FDA  is  unable 
to  estimate  the  benefits  of  the  health 
claims  proposal.  However,  this  standard 
will  result  in  benefits  to  the  extent  that 
it  creates  a  potential  for  future  health 
claims  by  providing  a  framework  which 
will  allow  scientifically  valid  claims. 

D.  Regulatory  Options 

1.  Compliance  Period  Options 

The  1990  amendments  require  that 
final  regulations  become  effective  6 
months  after  the  date  of  promulgation  of 
all  final  regulations.  The  1990 
amendments  allow  the  Secretary  to 
delay  the  effective  date  of  the  provisions 
for  mandatory  nutrition  labeling  and 
nutrient  content  claims  for  dietary 
supplements  for  up  to  1  year  if  she  finds 
compliance  with  the  new  provisions  of 
the  act  would  cause  undue  economic 
hardship.  Therefore,  the  primary  cost 
option  available  to  the  agency  is  to 
increase  the  amount  of  time  firms  have 
to  comply  with  these  provisions. 
Because  the  length  of  the  compliance 
period  affects  all  cost  categories  except 
analytical  costs,  extending  the 
compliance  period  would  result  in 
significant  savings.  Extending  the 
compliance  peri^  for  6  months  would 
result  in  a  cost  savings  of  $6  million  of 
the  estimated  $20  million  in  costs.  If 
however,  FDA  were  to  extend  the 
compliance  period  to  the  maximum 
allowable  under  the  1990  amendments 
to  18  months  (a  1-year  extension),  total 
discounted  costs  would  be  $11  million 
with  a  cost  savings  of  $9  million.  FDA 
requests  information  regarding  whether 
the  costs  of  these  regulations  constitute 
an  undue  economic  hardship. 


2.  Options  for  Nutrient  Content  and 
Health  Claims 

Because  the  1990  amendments  allow 
the  agency  to  establish  different 
standards  for  regulation  of  health  claims 
tmd  supplements  than  those  used  for 
conventional  foods,  the  agency  may 
adopt  different  standards.  Standards  for 
significant  scientific  agreement  for 
dietary  supplements  could  be  less 
stringent  to  reflect  the  voluntary  nature 
of  consumption  of  these  products.  By 
their  nature,  dietary  supplements  are 
sold  to  promote  health.  For  the  most 
part,  the  efficacy  of  these  products 
remains  unproven  despite  their 
widespread  appeal  and  decades  of  use. 

It  is  unclear  that  there  will  be  a  net 
societal  benefit  fi'om  relaxing  the 
proposed  standard. 

E.  Regulatory  Flexibility 

According  to  the  Regulatory 
Flexibility  Act,  the  definition  of  small 
business  is  a  business  independently 
owned  and  operated  and  not  dominant 
in  its  field,  llie  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  most  business  categories 
through  use  of  four-digit  Standard 
Industrial  Classification  codes.  For  most 
food  processing  industries,  a  business  is 
considered  small  if  it  has  fewer  than  500 
employees.  For  dietary  supplements  of 
vitamins  and  minerals,  a  business  is 
considered  small  if  it  has  fewer  than  750 
employees.  Of  the  approximately  150 
firms  engaged  in  the  production  of 
dietary  supplements  of  vitamins  and 
minerals,  virtually  all  meet  the  SBA 
definition  of  a  small  business. 

The  1990  amendments  granted  an 
exemption  from  mandatory  nutrition 
labeling  for  small  businesses.  The 
definition  of  a  small  business  under 
section  403(q)(5)(D)  of  the  act  is  a 
business  with  less  than  $500,000  annual 
gross  sales  or  a  business  with  annual 
gross  sales  of  more  than  $500,000  but 
less  than  $50,000  in  food  sales.  FDA 
does  not  have  information  to  show  how 
many  firms  or  products  would  be 
exempted  under  this  provision.  The 
agency  believes  that  very  few  firms  will 
have  sales  low  enough  to  meet  this 
definition.  Therefore,  most  or  all  of  the 
businesses  defined  as  small  by  the  SBA 
will  be  subject  to  the  rules  if 
promulgated  as  proposed.  The  agency 
requests  information  regarding  the 
number  of  products  produced  by  small 
firms.  Most  of  the  costs  associated  with 
labeling  regulations  are  fixed  costs 
which  are  typically  more  burdensome 
for  small  firms  than  for  large  firms 
because  of  the  smaller  sales  base  on 
which  to  spread  costs.  However,  the 
vitamin  and  mineral  industry  has 
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annual  sales  of  $2.9  billion.  Our 
estimated  cost  of  $20  million  is 
approximately  1  percent  of  this.  In 
relation  to  the  volume  of  sales,  this  does 
not  appear  to  represent  a  significant 
cost. 

An  option  available  to  the  agency  to 
reduce  the  impact  on  small  businesses 
is  to  extend  the  compliance  period  as 
discussed  above.  Total  costs  could  be 
reduced  by  as  much  as  $9  million  if  the 
agency  selected  this  option. 

F,  Summary 

Total  costs  of  these  regulations  have 
been  estimated  to  be  $20  million.  These 
costs  include  administrative,  anal)rtical, 
-printing,  and  inventory  disposal  costs. 
The  benefits  are  primarily  those  that 
result  from  standardizing  the  format  of 
nutrition  information  already  provided 
on  vitamin  and  mineral  supplements 
with  that  of  conventional  foods.  In 
addition,  to  the  extent  that  nonvitamin 
and  mineral  supplements  do  not 
currently  provide  nutrition  information, 
benefits  are  improved  information  with 
which  consumers  can  refine  their 
choices  for  health  or  other  reasons.  FDA 
is  unable  to  quantify  this  benefit. 

FDA  has  analyzea  the  costs  and 
benefits  of  these  proposals  and  has 
determined  that  the  costs  do  not  exceed 
the  $100  million  threshold,  leading  the 
agency  to  conclude  that  these  proposals 
do  not  constitute  a  major  rule  as  defined 
by  Executive  Order  12291. 

FDA  has  also  analyzed  the  impacts  on 
small  firms  according  to  the  Regulatory 
Flexibility  Act  and  has  determined  that 
the  proposed  rules,  if  made  final,  will 
probably  not  have  an  adverse  impact  on 
a  substantial  number  of  small 
businesses.  Nonetheless,  there  are 
burden-reducing  options  as  discussed 
above  and  the  agency  requests 
comments  on  these. 

V.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this 
proposed  rule  as  announced  in  the 
Federal  Register  of  November  27, 1991 
(56  FR  60366).  At  that  time  the  agency 
determined  \mder  21  CFR  25.24(a)(ll) 
that  this  proposed  action  was  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency’s 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

VI.  Effective  Date 

FDA  is  proposing  to  make  this 
regulation  effective  6  months  after  the 


publication  of  a  final  rule  based  on  this 
proposal. 

FDA  notes,  however,  that  in  section 
10(a)(3)(B)  of  the  1990  amendments, 
Congress  provided  that  if  the  Secretary, 
and  by  delegation  FDA,  finds  that 
requiring  compliance  with  section 
403(q)  of  the  act,  on  mandatory 
nutrition  labeling,  or  with  section 
403(r)(2)  of  the  act,  on  nutrient  content 
claims,  6  months  after  publication  of  the 
final  rules  in  the  Federal  Register 
would  cause  undue  economic  hardship, 
they  may  delay  the  application  of  these 
sections  for  no  more  than  1  year.  FDA 
requests  comments  and  evidence  that 
would  permit  the  agency  to  make  a 
determination  as  to  whether  there  is 
“undue  economic  hardship’’  (see  58  FR 
2070,  January  6, 1993)  for  the  dietary 
supplement  industry. 

VII.  Comments 

Interested  persons  may,  on  or  before 
July  19, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

As  mentioned  previously  in  this 
preamble,  the  DS  act  requires  that  final 
rules  implementing  the  1990 
amendments  with  respect  to  dietary 
supplements  be  issued  by  December  31, 
1993.  In  order  to  meet  this  statutory 
timeframe,  FDA  must  limit  the  comment 
period  for  this  proposal  to  60  days.  FDA 
believes  that  the  need  to  meet  this 
timefiame  constitutes  good  cause  under 
§  10.40(b)(2)  of  its  procedural 
regulations  for  limiting  the  comment 
period.  Thus,  the  agency  is  announcing 
that  because  of  the  short  statutory 
timeframe,  FDA  will  be  unable  to  grant 
any  extensions  to  the  comment  period. 

In  addition,  the  agency  will  not  consider 
any  comments  received  at  the  Dockets 
Management  Branch  after  the  close  of 
the  60-day  comment  period. 

VIII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Manager’s  Statement  for  the  Senate  on 
the  DS  Act  of  1992, 138  Congressional 
Record  S  17239  (O^ober  7, 1992). 

2.  Subcommittee  on  the  10th  Edition  of  the 
RDA’s,  Food  and  Nutrition  Board, 


Commission  on  Life  Sciences.  National 
Research  Council,  “Recommended  Dietary 
Allowances,  10th  Ed.,*’  Washington,  DC, 
National  Academy  Press,  1989. 

3.  Food  and  Nutrition  Board,  Division  of 
Biology  and  Agriculture,  National  Research 
Council,  “Reconunended  Dietary 
Allowances,  7th  ed.,  1968,"  Publication 
1694,  Printing  and  Ihiblishing  Office,  NAS, 
Washington,  DC,  1968. 

4.  RTI,  "Compliance  Costs  of  Food 
Labeling  Regulations,"  FDA  Contract  No. 
223-87-2097,  Project  Officer — Richard  A. 
Williams,  Jr..  December  1990. 

List  of  Subjects  in  21  CFR  Part  101 
Food  labeling.  Reporting  and 
recordkeeping  requirements.  Therefore, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  101  is  amended 
as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Secs.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301,  402,  403,  409, 

501,  502,  505,  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331,  342, 
343,  348,  351,  352,  355,  371);  sec.  202(a)(2) 
of  the  Dietary  Supplement  Act  (Pub.  L.  102- 
571). 

2.  Section  101.9  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  by  revising  paragraphs  (d)(3)(ii), 
(h)(2),  and  (j)(6)  to  read  as  follows: 

§  1 01 .9  Nutrition  iabeilng  of  food. 

(a)  Nutrition  information  relating  to 
food  shall  be  provided  for  all  products 
intended  for  human  consumption  and 
offered  for  sale,  whether  in  conventional 
food  form  or  in  dietary  supplement 
form,  unless  an  exemption  is  provided 
for  the  product  in  paragraph  (j)  of  this 
section.  *  *  * 

***** 

(d)  *  •  * 

(3)  *  *  * 

(ii)  “Servings  Per  Container’’:  The 
number  of  servings  per  container, 
except  that  this  statement  is  not 
required  on  single  serving  containers  as 
defined  in  paragraph  (b)(6)  of  this 
section  or  on  other  food  containers 
when  this  information  is  stated  in  the 
net  quantity  of  contents  declaration. 

•  *  *  •  • 

(h)  *  *  * 

(2)  If  a  product  consists  of  two  or 
more  separately  packaged  foods  that  are 
intended  to  be  eaten  individually  and 
that  are  enclosed  in  an  outer  container 
(e.g.,  variety  packs  of  cereals  or  snack 
foods),  the  nutrition  information  shall: 

(i)  Be  specified  per  serving  for  each 
food  in  a  location  that  is  clearly  visible 


33726 


Fedsral  Ragiitar  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


to  the  consumer  at  the  point  of 
purchase;  and 

(ii)  Be  presented  in  separate  nutrition 
la^ls  or  in  one  aggregate  nutrition  label 
with  separate  cohimns  for  the 
quantitative  amo\mt  by  weight  and  the 
percent  Daily  Value  for  each  food. 
***** 

(j)  *  *  * 

(6)  Dietary  supplements  of  vitamins 
and  minerals  that  have  an  RDI  as 


established  in  paragraph  (c)(8)(iv)  of  this 
section  or  a  DRV  as  establi^ed  in 
paragraph  (c)(9)  of  this  section  shall  be 
labeled  in  compliance  with  §  101.36, 
except  that  dietary  supplements  of 
vitamins  and  minerals  in  food  in 
conventional  form  (e.g.,  breakfost 
cereals),  of  herbs,  and  of  other  similar 
nutritional  substances  shall  conform  to 
the  labeling  of  this  section. 
***** 


3.  Section  101.12  is  amended  in 
paragraph  (b).  Table  2,  by  alphabetically 
adding  a  new  entry  under  the 
subheading  “Miscellaneous  category"  to 
read  as  follows: 

f  101.12  Reference  amounts  cuatomarMy 
consumed  per  eating  occasion.' 
***** 

(b)  *  *  * 


Table  2.—  Reference  amounts  Customarily  Consumed  Per  Eating  Occasion:  General  Food  Supply  ‘  ^  ^ 

Product  category  RefererKe  amount  Label  statement’ 


•  •  *  • 

Idiscoilaneous  category. 


Dietary  supplements  not  in  conven-  The  maximum  amount  recommended,  as  appropriate,  on  the  label  _ tablet(s), 

tiortal  food  form.  for  consumption  per  eatirig  occasion  or,  in  the  absence  of  rec-  _ capsuleis), 

ommendations,  1  unrt,  e.g.,  tablet,  capsule,  packet,  teaspoonful,  _  packet(s), 

etc.  _ tsp(s) 

( _ 9).  ate. 


*  These  values  represent  the  armunt  (edible  portion)  of  food  customarily  corwumed  per  eating  occasion  and  were  primarily  derived  from  the 
1977-1978  aivl  the  1967-1968  Nationwide  Food  Consumption  Surveys  conducted  by  the  USDA. 

^Unieea  otherwise  noted  in  the  Reference  Amount  column,  the  refererree  amounts  are  for  the  ready-to-serve  or  almost  ready-to-serve  form  of 
the  product  (i-a-i  heat  arxl  serve,  brrwvn  arxl  serve).  If  not  listed  separately,  the  reference  amount  for  the  unprepared  form  (e.g.,  d^  mixes; 
conosnbates;  dough;  batter;  dry,  fresh,  artd  frozen  pasta)  is  the  amount  rec^ired  to  make  one  reference  amount  of  the  prepared  for.  Prepared 
means  prepe^  for  consurription  (e.g.,  cooked). 

’  Manufacturers  are  required  to  convert  the  reference  arrxxjnt  to  the  label  serving  size  in  a  household  measure  most  appropriate  to  their 
specific  product  using  the  procedures  in  21  CFR  101.9(b). 

^Copies  of  the  list  of  products  for  each  product  category  are  available  from  the  Office  of  Food  Labeling  (HFF-150),  Center  for  Food  Safety 
arto  Applied  Nutrition,  Food  atKl  Drug  Administration,  200  C  St  SW.,  Washington,  DC  20204. 

’The  label  stMemertts  are  meant  to  provide  guidance  to  manufactorers  on  the  presentation  of  serving  size  information  on  the  label,  but  they 
are  not  required.  The  term  “piece”  is  used  as  a  gen^  description  of  a  disaete  unit  Manufacturers  should  use  the  description  of  a  unit  that  is 
rTX>8t  appropriate  for  the  specific  product  (e.g.,  sandwich  for  saridwiches,  cookie  for  cookies,  and  bar  for  frozen  novelties). 


***** 

4.  Section  101.36  is  added  to  subpart 
C  to  read  as  follows: 

i  101.36  Nutrition  labeHtrg  of  diotary 
eupplemente  of  vftamlne  or  mlrwrata. 

(a)  Hie  label  and  labeling  of  a  dietary 
supplement  of  a  vitamin  or  a  mineral 
that  has  a  Reference  Daily  Intake  (RDI) 
as  established  in  §  101.g(c)(8)(iv)  or  a 
Daily  Reference  Value  (DRV)  as 
established  in  §  101.9(c)(9),  shall  bear 
nutrition  labeling  in  accordance  with 
this  regulation,  as  illustrated  in 
paragraph  (c)(8)  of  this  section,  unless 
an  exemption  is  provided  for  the 
product  in  paragraph  (f)  of  this  section. 
Dietary  supplements  of  herbs  or  of  other 
similar  nutritional  substances  shall  bear 
nutrition  labeling  in  accordance  with 

§  101.9. 

(b)  The  declaration  of  nutrition 
information  on  the  label  and  in  labeling 
shall  ccHitain  the  following  information, 
using  the  headings  and  format  specified, 
under  the  heading  of  “Nutrition  Facts". 
The  nutrition  information  shall  be 


enclosed  in  a  box  by  use  of  lines  and 
shall  be  all  black  or  one  color  type, 
printed  on  a  white  or  other  neutral 
contrasting  background  whenever 
practical. 

(1)  The  subheading  “Serving  Size” 
shall  be  placed  under  the  heading  and 
aligned  on  the  left  side  of  the  nutrition 
lal^l.  The  serving  size  shall  be 
determined  in  accordance  with 

§  101.9(b)  and  §  101.12(b),  Table  2. 
Serving  size  shall  be  expressed  using  a 
term  that  is  appropriate  for  the  form  of 
the  supplement,  such  as  “tablets," 
“capsules,”  “packets,”  or 
“teaspoonfuls.” 

(2)  The  subheading  “Servings  per 
container”  shall  be  placed  under  the 
subheading  “Serving  Size”  and  aligned 
on  the  left  side  of  the  nutrition  label, 
except  that  this  information  need  not  be 
provided  when  it  is  stated  in  the  net 
quantity  of  contents  declaration. 

(3)  A  listing  of  all  nutrients  required 
in  §  101.9(c),  including  any  vitamin  or 
mineral  listed  in  §101.9(c)(8){iv)  or 

§  101.9(c)(9),  that  is  present  in  the 


dietary  supplement  except  that 
nutrients  present  at  insignificant 
amounts  per  serving  shall  not  be 
declared.  Insignificant  amounts  shall  be 
defined  as  amounts  that  allow 
declaration  of  zero  in  nutrition  labeling 
as  specified  in  §  101.9(c),  except  that  for 
total  carbohydrate,  dietary  fiber,  and 
protein,  it  shall  be  that  amount  that 
allows  a  declaration  of  “less  than  1 
gram.”  The  name  of  each  nutrient  listed 
shall  be  immediately  followed  by  the 
quantitative  amount  by  weight  of  the 
nutrient.  Nutrient  names  and 
quantitative  amounts  shall  be  presented 
in  a  column  under  the  heading  of 
“Amount  Per  Serving”  and  aligned  on 
the  left  side  of  the  nutrition  label.  The 
heading  “Amount  Per  Serving”  shall  be 
separated  fi'om  other  information  on  the 
label  by  a  bar  above  and  underneath  it. 

(i)  These  amounts  shall  be  expressed 
in  the  increments  specified  in  §  101.9(c) 
using  the  units  of  measure  and  the  level 
of  significance  given  in  §  101.9(c)(8)(iv), 
except  that  zeros  following  decimal 
points  may  be  dropped. 


Federal  Register  /  Vol.  58,  No.  116  /  Friday,  June  18,  1993  /  Proposed  Rules 


33727 


(ii)  Nutrients  that  are  present  shall  be 
listed  in  the  order  specified  in  §  101.9(c) 
except  that  calcium  and  iron,  when 
present,  shall  be  grouped  with  other 
minerals  which  shall  be  listed  in  the 
following  order  after  the  complete 
listing  of  vitamins:  Calcium,  iron, 
phosphorus,  iodine,  magnesium,  zinc, 
and  copper.  A  bar  shall  separate  the  last 
nutrient  to  be  listed  from  Ae  bottom  of 
the  nutrition  label,  as  shown  in  the 
sample  labels  in  paragraph  (c)(8)  of  this 
section. 

(iii)  If  the  product  contains  two  or 
more  separately  packaged  dietary 
supplements  of  vitamins  and  minerals 
(e.g.,  the  product  has  a  packet  of 
supplements  to  be  taken  in  the  morning 
and  a  different  packet  to  be  taken  in  the 
afternoon),  the  quantitative  amounts 
may  be  presented  as  specified  in 
paragraph  (b)(3)  of  this  section  in 
individual  nutrition  labels  or  in  one 
aggregate  nutrition  label  with  separate 
columns  declaring  the  quantitative 
amounts  for  each  package  as  illustrated 
in  paragraph  (c)(8)(iii)  of  this  section. 

(iv)  The  percent  of  vitamin  A  that  is 
present  as  P-carotene  may  be  declared, 
to  the  nearest  whole  percent, 
immediately  adjacent  to  or  beneath  the 
nutrient  name  (e.g.,  “Vitamin  A  (90 
percent  as  P-carotene)”), 

(v)  The  following  synonyms  may  be 
added  in  parenthesis  immediately 
following  the  name  of  these  nutrients: 
Vitamin  C  (ascorbic  acid),  thiamin 
(vitamin  B|),  riboflavin  (vitamin  B2), 
folate  (folacin)  and  calories  (energy). 
Energy  content  per  serving  may  be 
expressed  in  kilojoules  units,  added  in 
parentheses  immediately  following  the 
statement  of  caloric  content. 

(vi)  All  nutrients  shall  be  displayed 
with  uniform  type  size,  style,  color,  and 
prominence. 

(4)  A  listing  of  the  percent  of  the  Daily 
Value  (i.e.,  the  percent  of  the  RDI  as 
established  in  §  101.9(c)(8)(iv)  or  DRV  as 
established  in  §  101.9(c)(9)),  where 
appropriate,  of  all  nutrients  listed  in  the 
"Nutrition  Facts,”  except  that  no 
percent  shall  be  given  for  sugars  and  the 
percent  for  protein  may  be  omitted  as 


provided  in  §  101.9(c)(7).  This 
information  shall  be  presented  in  one 
column  aligned  imder  the  heading  of 
“%  Daily  Value.”  The  headings  “% 

Daily  Value  (DV),”  "%  DV,”  “Percent 
Daily  Value,”  and  “Percent  DV”  may  be 
substituted  for  “%  Daily  Value.”  This 
column  shall  be  aligned  to  the  right  of 
the  column  of  nutrient  names  and 
amounts. 

(i)  The  percent  of  Daily  Value  shall  be 
calculated  by  dividing  the  declared 
amount  (i.e.,  after  rounding)  for  each 
nutrient  by  the  RDI  or  DRV  for  the 
specified  nutrient  and  multiplying  by 
100,  except  that  the  percent  for  protein 
shall  be  calculated  as  specified  in 

§  101.9(c)(7)(ii).  The  numerical  value 
shall  be  followed  by  the  symbol  for 
percent  (i.e.,  %). 

(ii)  The  percentages  based  on  RDI’s 
and  on  DRV’s  shall  be  expressed  to  the 
nearest  whole  percent. 

(iii)  The  percent  of  Daily  Values  for 
vitamins  and  minerals  shall  be  based  on 
RDI  values  for  adults  and  children  4  or 
more  years  of  age  unless  the  product  is 
represented  or  purported  to  be  for  use 
by  infants,  children  less  than  4  years  of 
age,  pregnant  women,  or  lactating 
women,  in  which  case  the  column 
heading  shall  clearly  state  the  intended 
group.  If  the  product  is  for  persons 
within  more  than  one  group,  the  percent 
of  Daily  Value  for  each  group  shall  be 
presented  in  additional  columns  as 
shown  in  paragraph  (c)(8)(ii)  of  this 
section. 

(iv)  If  the  product  contains  two  or 
more  separately  packaged  dietary 
supplements  of  vitamins  and  minerals 
(e.g.,  the  product  has  a  packet  of 
supplements  to  be  taken  in  the  morning 
and  a  different  packet  to  be  taken  in  the 
afternoon),  the  percent  of  Daily  Value 
may  be  presented  as  specified  in 
paragraph  (b)(4)  of  this  section  in 
individual  nutrition  labels  or  in  one 
aggregate  nutrition  label  with  separate 
columns  declaring  the  percent  of  Daily 
Value  for  each  package  as  illustrated  in 
paragraph  (c)(8)(iii)  of  this  section. 

(v)  If  the  percent  of  Daily  Value  is 
declared  for  total  fat,  saturated  fat,  total 


carbohydrate,  dietary  fiber,  or  protein, 
the  value  shall  be  followed  by  an 
asterisk  that  refers  to  another  asterisk  at 
the  bottom  of  the  nutrition  label  that 
states:  “Percent  Daily  Values  are  based 
on  a  2,000  calorie  diet.” 

(c)  Nutrition  information  specified  in 
this  section  shall  be  presented  as 
follows: 

(1)  The  title  of  “Nutrition  Facts”  shall 
be  set  in  a  type  size  larger  than  all  other 
print  size  in  the  nutrition  label  and, 
unless  impractical,  shall  be  set  full 
width  of  the  nutrition  label.  The  title 
and  all  headings  shall  be  highlighted  to 
distinguish  them  from  other 
information. 

(2)  All  information  within  the 
nutrition  label  shall  utilize  a  single 
easy-to-read  type  style. 

(3)  All  information  within  the 
nutrition  label  shall  utilize  upper  and 
lower  case  letters. 

(4)  All  information  within  the 
nutrition  label  shall  have  at  least  one 
point  leading  (i.e.,  space  between  two 
lines  of  text). 

(5)  All  information  within  the 
nutrition  label  shall  have  type  that  is 
kerned  (i.e.,  has  proximity  of  placement) 
no  tighter  than  —  4  setting. 

(6)  All  information  within  the 
nutrition  label  shall  have  type  size  no 
smaller  than  8  point,  except  that  type 
size  no  smaller  than  6  point  type  size 
shall  be  used  for  the  voluntary  listing  of 
the  percent  of  vitamin  A  that  is  present 
as  ^-carotene  as  specified  in  paragraph 
(b)(3)(ii)  of  this  section,  for  the  headings 
required  by  paragraphs  (b)(4)  and 
(b)(4)(ii)  of  this  section  (i.e.,  "Amount 
Per  serving”  and  “%  Daily  Value),  for 
the  footnote  required  by  paragraph 
(b)(4)(v)  of  this  section,  and,  on 
packages  that  have  a  total  surface  area 
available  to  bear  labeling  of  40  or  less 
square  inches,  all  information. 

(7)  In  the  interest  of  uniformity  of 
presentation,  FDA  urges  that  the 
information  be  presented  using  the 
graphic  specifications  set  forth  in 
Appendix  B  to  part  101,  as  applicable. 

(8)  The  following  sample  labels  are 
presented  for  the  purpose  of  illustration: 
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(i)  Multiple  vitamin. 


Nutrition  Facts 


Serving  Size  1  tablet 


Amount  Per  Serving 


Vitamin  A  5000  I.U. 

(50%  as  Beta  Carotene) 

Vitamin  C  60  mg 

Vitamin  D  400  I.U. 

Vitamin  E  30  I.U. 

Thiamin  1 .5  mg 

Riboflavin  1 .7  mg 

Niacin  20  mg 

Vitamin  Bq  2.0  mg 

Folate  0.4  mg 
Vitamin  B-|2  6  meg 

Biotin  0.03  mg 
Pantothenic  Acid  10  mg 


%Daily 

Value 

100% 

100% 

100% 

100% 

100% 

100% 

100% 

100% 

100% 

100% 


100% 
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(ii)  Multiple  vitamin  for  children  and  adults. 

Nutrition  Facts 

Serving  Size  1  tablet 


Amount  Per  Serving 


%Daily  Value  for 
Children  under 

4  years  of  age 

%Daily  Value  for 

Adults  and  Children 
over  4  years  of  age 

Sugars  less  than  1  g 

Vitamin  A  2500  I.U. 
(50%  as  Beta  Carotene) 

100% 

50% 

Vitamin  C  40  mg 

100% 

67% 

Vitamin  D  400  I.U. 

100% 

100% 

Vitamin  E  15  I.U. 

150% 

50% 

Thiamin  1.1  mg 

157% 

73% 

Riboflavin  1.2  mg 

150% 

71% 

Niacin  14  mg 

156% 

70% 

Vitamin  65  1 .1  mg 

157% 

55% 

Folate  0.3  mg 

150% 

75% 

Vitamin  Bi  2  5  meg 

167% 

83% 

.  --V-  "  -  -■  ■ 
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(iii)  Multiple  vitamins  in  packets. 


Nutrition  f 

AM  Packet 

Serving  Size  1  packet 

Servings  per  container  1 0 

=acts 

PM  Packet 

1  packet 

10 

Amount  Per  Serving 

%  Daily 
Value 

%  Daily 
Value 

Vitamin  A  2500  I.U.  50% 

(50%  as  Beta  Carotene) 

2500  I.U.  50% 

Vitamin  C  60  mg  1 00% 

60  mg  1 00% 

Vitamin  D  400  I.U.  100% 

Vitamin  E  30  I.U.  100% 

Thiamin  1 .5  mg  1 00% 

1 .5  mg  1 00% 

Riboflavin  1 .7  mg  1 00% 

1 .7  mg  1 00% 

Niacin  20  mg  100% 

20  mg  100% 

Vitamin  00  2.0  mg  100% 

2.0  mg  100% 

Folate  0.2  mg  50% 

0.2  mg  50% 

Vitamin  B-|  2  3  meg  50% 

3  meg  50% 

Biotin 

0.03  mg  10% 

Pantothenic  Acid  5  mg  50% 

5  mg  50% 

(d)(1)  Compliance  with  this  section 
shall  he  determined  in  accordance  with 
§  101.9  (g)(1)  through  (g)(8). 

(2)  When  it  is  not  technologically 
feasible,  or  some  other  circumstance 
makes  it  impracticable,  for  firms  to 
comply  with  the  requirements  of  this 
section,  FDA  may  permit  alternative 


means  of  compliance  or  additional 
exemptions  to  deal  with  the  situation  in 
accordance  with  §  101.9(g)(9).  Firms  in 
need  of  such  special  allowances  shall 
make  their  request  in  writing  to  the 
Office  of  Food  Labeling  (HFS-150), 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington,  DC  20204. 


(e)  Except  as  provided  in  paragraph 
(g)  of  this  section,  the  location  of 
nutrition  information  on  a  label  shall  be 
in  compliance  with  §  101.2. 

(f) (1)  Dietary  supplements  of  vitamins 
or  minerals  are  exempt  horn  this  section 
when  they  are  offered  for  sale  by  a 
manufacturer,  packer,  or  distributor 
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who  has  annual  gross  sales  made  or 
business  done  in  sales  to  cx)nsuniers  that 
is  not  more  than  $500,000  or  has  annual 
gross  sales  made  w  business  done  in 
sales  of  food  to  consumes  of  not  more 
than  $50,000,  Provided,  That  the  food 
bears  no  nutrition  claims  or  information 
on  a  label  or  labeling  or  in  advertising. 

(2)  For  purposes  of  this  paragraph, 
calculation  of  the  amoimt  of  sales  shall 
be  based  on  the  most  recent  2-year 
average  of  business  activity.  Where 
firms  have  been  in  business  less  than  2 
years,  reasonable  estimates  must 
indicate  that  annual  sales  will  not 
exceed  the  amounts  specified.  For 
foreign  firms  that  ship  foods  into  the 
United  States,  the  business  activities  to 
be  included  shall  be  the  total  amoimt  of 
food  sales,  as  well  as  other  sales  to 
consumers,  by  the  firm  in  the  United 
States. 

(g)  Dietary  supplements  of  vitamins 
and  minerals  shall  be  subject  to  the 
special  labeling  conditions  specified  in 
§  101.9  (j)(5){i)  and  (j)(5){ii)  fcw  food, 
other  than  infant  formula,  represented 
or  purported  to  be  specifically  fcH* 
infants  and  children  less  than  2  years  of 
age  and  4  years  of  age.  respectively;  in 

§  101.9(j)(9)  for  food  products  shipped 
in  bulk  form  that  are  not  for  distribution 
to  consumers;  in  §  101.9{j)(13)  for  foods 
in  small  or  intermediate-sized  packages; 
in  §  101.9(jKl5]  fix'  foods  in  multiunit 
food  containers;  and.  in  §  101.9{jK'16)  for 
foods  sold  in  bulk  containers. 

(h)  Dietary  supplements  of  vitamins 
and  minerals  shall  be  subject  to 

§  10t.9(k)  on  misbranding. 

Dated:  June  10, 1993. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

[FR  Doc.  93-14274  Filed  6-15-93;  8:45  am) 
(BILUNO  COOC  41fl0-01-e] 

21  CFR  Part  101 
[Docket  No.91N-$840] 

RIN  0905-nM>96 

Food  Labeling;  Raquirementa  for 
Nutrient  Content  Claima  for  Dietary 
Supplementa  of  Vltamina,  Minerala, 
Herbs,  and  Other  Similar  Nutritional 
Substances 

AGENCY:  Food  and  Drug  Adiliinistration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
AdministratkHi  (FDA)  ia  proposing  to 
amend  its  food  labeling  regulations  on 
nutrient  content  claims  to  include 


dietary  supplements  of  vitamins, 
minerals,  herbs,  and  other  similar 
nutritional  substances  under  the 
coverage  of  the  general  principles  for 
nutrient  content  claims;  to  provide  for 
the  use  of  expressed  and  implied 
nutrient  content  claims  on  labels  or  in 
labeling  of  dietary  supplements;  and  to 
provide  for  petitions  for  nutrient 
content  claims  for  dietary  supplements. 
This  action  is  in  response  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  and  to  the 
Dietary  Supplement  Act  of  1992  (the  DS 
act). 

DATES:  Written  conunents  by  August  17, 
1993.  The  agency  is  proposing  that  any 
final  rule  thk  may  issue  based  upon  this 
proposal  become  effective  6  months 
following  its  publication. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Camille  E.  Brewer.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 

200  C  Street  SW.,  Washington,  DC 
20204, 202-205-5817. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  History 

A.  Food  Labeling  Reform 

In  the  Federal  Register  of  August  8, 
1989  (54  FR  32610),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  announced  a  major 
initiative  of  the  U.S.  Department  of 
Health  and  Human  Services  to 
investigate  the  possible  use  of  food 
labeling  as  a  to^  for  promoting  sound 
nutrition  for  the  nation’s  consumers. 
FDA  asked  for  public  comment  on  five 
areas  of  food  labeling,  including  the  use 
of  nutrient  content  claims,  such  as 
"low”  or  "free,"  to  characterize  foods. 

FDA  received  over  2,000  written 
comments  in  response  to  the  August  8. 
1989,  ANPRM,  plus  over  5,000 
responses  to  a  questionnaire  that  was 
distributed  by  a  consiuner  organization. 
Among  the  comments  there  was  nearly 
universal  agreement  that  nutrient 
content  claims  should  be  defined,  and 
that  FDA  needed  to  proceed  quickly  to 
develop  regulatory  definitions  for  ell 
undefined  nutrient  content  claims. 
Additionally,  4  national  public  hearings 
and  50  local  consumer  exchange 
meetings  were  held  to  discuss  nutrition 
labeling  and  other  issues  related  to  food 
labeling,  such  as  nutrient  content 
claims. 

The  comments  revealed  «  common 
concern  about  the  unregulated  use  of 


nutrient  content  claims.  Many 
comments  stated  that  the  proliferation 
of  undefined  terms  had  resulted  in 
confusion  for  consumers  and  unfair 
competition  for  manufocturers.  One 
comment  stated  that  the  terms  were 
"meaningless  in  the  way  they  are  now 
used  and  are  primarily  used  as 
marketing  tools  rather  than  as  guides  for 
the  health  conscious  consumer.” 

B.  The  1990  Amendments  and 
Subsequent  Proposals 

On  November  8, 1990,  the  President 
signed  into  law  the  1990  amendments 
(Pub.  L.  101-535)  which  significantly 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  Most  notably,  the 
1990  amendments  confirmed  FDA’s 
authority  to  regulate  nutrient  content 
claims  on  food  labels  and  in  food 
labeling.  Secticm  403(r)(lKA)  of  the  act 
(21  U.S.C.  343(r)(l)(A)j,  which  was 
added  by  the  1990  amendments, 
provides  that  a  product  is  misbranded  if 
it  bears  a  claim  in  its  label  (x  labeling 
that  either  expressly  or  implicitly 
characterizes  the  level  of  any  nutrient  of 
the  type  required  to  be  declared  as  part 
of  nutrition  labeling,  unless  such  claim 
has  been  specifically  defined,  or 
otherwise  exempted,  by  regulation.  The 
1990  amendments  also  directed  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  and.  by  delegation,  FDA 
to  promulgate  regrilations  to  define 
specific  nutrient  content  claims 
including  "free,”  "low,”  "light”  or 
"lite,”  "reduced,”  "less,”  and  "high” 
(section  3(b)(lKA)(iii)  of  the  1990 
amendments). 

In  the  Federal  Register  of  November 
27, 1991  (56  FR  60421).  FDA  published 
two  documents  in  which  it  proposed, 
among  other  things,  to  define  nutrient 
content  claims,  to  provide  for  their  use 
on  food  labels,  and  to  establish 
procedures  for  the  submission  and 
review  of  petitions  regarding  the  use  of 
nutrient  content  claims.  These 
proposals  grouped  dietary  supplements 
with  conventional  foods  for  the  purpose 
of  regulating  nutrient  content  claims. 

C.  The  DS  Act  and  Final  Labeling  Rules 

On  October  6, 1992,  the  President 

signed  the  DS  act  (Pub.  L  102-571). 
Section  202(a)(1)  of  the  DS  act 
established  a  1  year  moratorium  on  the 
implementation  of  the  1990 
amendments  with  respect  to  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances  (hereinafter  referred  to  as 
"dietary  supplements”).  Section 
202(a)(2)  of  the  DS  act  required  the 
Secretary,  and  by  delegation  FDA,  to 
issue  proposed  regulations  applicable  to 
dietary  supplements  no  later  man  June 
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IS,  1993.  In  addition,  section  203  of  the 
DS  act  instructed  FDA  not  to 
promulgate  regulations  that  require  the 
use  of,  or  are  based  upon,  recommended 
daily  allowances  of  vitamins  or 
minerals,  other  than  regulations 
establishing  the  United  States 
Recommended  Daily  Allowances 
specified  in  21  CFH  101.9(c)(7)(iv)  as  in 
effect  on  October  6, 1992,  before 
November  8, 1993. 

FDA  issued  final  regulations  that 
implemented  the  1990  amendments  by 
defining  specific  nutrient  content  claims 
and  providing  for  their  use  on  food  in 
the  form  of  conventional  food  on 
January  6, 1993  (58  FR  2302) 

(hereinafter  referred  to  as  the  "final  rule 
on  nutrient  content  claims"). 

n.  FDA  Authority 

As  stated  above,  section  3(b)(l)(A)(iii) 
of  the  1990  amendments  directs  the 
Secretary  to  issue  regulations  on  a 
variety  of  nutrient  content  claims.  The 
final  rule  on  nutrient  content  claims 
responded  to  that  directive  for  foods  in 
conventional  food  form.  To  comply  with 
3(b)(l)(A)(iii)  of  the  1990  amendments 
and  with  section  202(a)(2)  of  the  DS  Act 
for  dietary  supplements  of  vitamins, 
minerals,  herbs,  and  other  similar 
nutritional  substances,  the  agency  is 
now  proposing  to  amend  its  existing 
regulations  on  nutrient  content  claims 
to  include  provisions  for  such  products. 

FDA  is  proposing  to  establish  the 
conditions  under  which  claims  may  be 
made  about  the  level  of  a  nutrient  in  a 
dietary  supplement.  FDA  is  also 
proposing  to  define  the  circumstances 
in  which  the  various  terms  defined  in 
the  final  rule  on  nutrient  content  claims 
can  be  applied  to  dietary  supplements. 
FDA  has  authority  to  take  these  actions 
regarding  nutrient  content  claims  under 
sections  201(n),  403(a),  403(r),  and 
701(a)  of  the  act  (21  U.S.C.  321(n). 
343(a),  343(r),  and  371(a)).  These 
sections  authorize  FDA  to  adopt 
regulations  that  prohibit  labeling  that: 

(1)  Is  false  or  misleading  in  that  it  fails 
to  reveal  facts  that  are  material  in  light 
of  other  representations  made  in  the 
labeling  or  that  are  material  with  respect 
to  the  consequences  that  may  result 
from  use  of  the  food  and  (2)  uses  terms 
to  characterize  the  level  of  any  nutrient 
in  a  food  that  have  not  been  defined  by 
regulation  by  FDA. 

However,  not  all  terms  or  phrases 
used  to  describe  a  dietary  supplement 
are  nutrient  content  claims.  A  term  may 
describe  some  attribute  of  a  dietary 
supplement  other  than  its  nutrient 
content,  such  as  "contains  no 

Ereservatives."  Such  claims  are  not  to 
B  subject  to  requirements  for  §  101.13 


(21  CFR  101.13).  These  claims  will  be 
discussed  later  in  this  document. 

m.  Proposed  Rules 

A.  Relationship  to  January  6, 1993, 

Final  Rules 

In  response  to  the  DS  act,  the  agency 
has  reviewed  the  final  rule  on  nutrient 
content  claims  for  foods  in  conventional 
food  form  to  determine  the  extent  to 
which  the  provisions  of  that  final  rule 
can  be  applied  to  dietary  supplements. 
As  part  of  this  review,  FDA  also 
considered  how  best  to  regulate  nutrient 
content  claims  on  dietary  supplements. 
As  Congressman  Waxman  stated  in 
discussing  the  DS  act: 

As  both  statutory  text  and  legislative 
records  reveal,  the  NLEA  primarily  addresses 
food  products.  Because  of  the  differences  in 
the  history  of  use  and  function  of  dietary 
supplements  and  conventional  foods,  it  is 
appropriate  for  Congress  to  enact  this 
moratorium  so  that  the  issue  of  how  best  to 
regulate  dietary  supplements  may  be 
carefully  considered. 

(Ref.  6) 

A  joint  statement  by  Senators  Hatch 
and  Kennedy  reiterated  the  importance 
of  "informative  labeling”  and 
emphasized  the  roles  of  FDA, 
manufacturers,  distributors,  and 
suppliers  in  ensuring  that  dietary 
supplements  are  safe  and  are 
appropriately  labeled  (Ref.  7).  The  DS 
act  and  its  associated  legislative  history 
direct  the  agency  to  identify  ways  in 
which  dietary  supplements  are  different 
from  foods  in  conventional  food  form. 
This  proposal  is  a  partial  response  to 
that  mandate. 

The  agency  has  tentatively 
determined  that,  in  many  respects,  the 
regulations  promulgated  in  the  final 
rules  for  nutrient  content  claims  for 
foods  in  conventional  food  form  are 
directly  applicable  to  dietary 
supplements.  However,  the  agency  has 
also  tentatively  concluded  that  several 
sections  of  the  final  rules  require 
revision  to  ensure  appropriate 
application  to  dietary  supplements. 

B.  Consistency  with  Established 
Nutrient  Content  Claims 

Dietary  supplements  differ  from  foods 
in  conventional  food  form  in  their 
history  of  use  and  in  their  perceived 
function  in  the  diet.  Dietary 
supplements  are  formulations  marketed 
to  meet  consumers’  desires  to  include 
particular  substances  in  their  diets  at 
particular  levels.  Because  dietary 
supplements  are  generally  formulated 
products,  their  content  or  composition 
is  significantly  more  amenable  to 
manipulation  than  that  of  some  foods  in 
conventional  food  form. 


However,  there  is  much  about  dietary 
supplements  and  about  nutrient  content 
claims  that  suggests  that  the  rules  that 
govern  nutrient  content  claims  for 
dietary  supplements  should  be  the  same 
as  the  rules  for  nutrient  content  claims 
on  foods  in  conventional  food  form. 
Dietary  supplements  that  are  not 
intended  for  use  as  drugs  have 
traditionally  been  regulated  as  foods 
and,  as  such,  must  be  evaluated  within 
the  context  of  the  total  daily  diet.  In 
addition,  nutrients  from  dietary 
supplements  serve  the  same 
physiological  function  as  nutrients  from 
foods  in  conventional  food  form.  While 
some  consumers  seek  to  ensure  that  the 
nutrient  content  of  their  diet  is  adequate 
through  foods  in  conventional  food 
form,  other  consumers  seek  to  ensure 
nutritional  adequacy  through  the 
addition  of  dietary  supplements  to  their 
diets  (Ref.  8).  Consistent  use  of  terms  on 
dietary  supplements  and  on  foods  in 
conventional  food  form  will  thus  help 
consumers  to  construct  a  nutritionally 
adequate  total  daily  diet  by  allowing 
consumers  to  make  meaningful 
comparisons  among  these  products.  It 
will  also  facilitate  use  of  these  terms  by 
consumers. 

Thus,  FDA  has  tentatively  concluded 
that  it  would  be  helpful  to  continue  to 
minimize  inconsistencies  in  nutrient 
content  claims  between  dietary 
supplements  and  foods  in  conventional 
food  form.  FDA  believes  that  consumers 
would  be  confused  if  they  were 
confronted  with  a  situation  in  which 
nutrient  content  claims  were  allowed 
for  nutrients  when  they  are  present  at  a 
certain  level  in  foods  in  conventional 
food  form  but  not  when  they  are  present 
at  the  same  level  in  dietary 
supplements,  or  vice  versa. 

C.  Scope 

1.  Dietary  Supplements  of  Vitamins, 
Minerals,  Herbs,  and  Other  Similar 
Nutritional  Substances 

Section  202(a)(2)(A)  of  the  DS  act 
amends  the  1990  amendments  (section 
3(b)(1)(A))  to  direct  the  Secretary  to 
issue  proposed  regulations  that  are 
applicable  to  dietary  supplements  of 
vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances.  In 
response  to  this  provision,  FDA  is 
proposing  to  prescribe  the 
circumstances  in  which  claims  that 
characterize^he  level  of  a  nutrient  in  a 
dietary  supplement  may  be  made  on  a 
label  or  in  labeling  of  such  a  food. 
Because  FDA  has  tentatively  concluded 
that  nutrient  content  claims  for  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substances  should  generally  be  subject 
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to  the  same  requirements  as  other  foods, 
FDA  is  proposing  to  amend  §  101.13(a), 
which  establishes  the  general 
requirements  for  its  nutrient  content 
claims  on  food,  to  include  dietary 
supplements  within  its  coverage. 

2.  Nutrient  Content  Claims — ^Expressed 
and  Implied 

Section  403(r){l)(A)  of  the  act 
provides  that  cleiims,  either  expressed  or 
implied,  that  characterize  the  level  of  a 
nutrient  that  is  of  a  type  required  to  be 
declared  in  nutrition  labeling  may  not 
be  made  on  the  label  or  in  labeling  of 
any  food  intended  for  human 
consumption  that  is  offered  for  sale 
unless  the  claim  is  made  in  accordance 
with  section  403(r)(2)  of  the  act.  FDA 
reflected  this  statutory  language  in 
§  101.13(b)  of  the  final  rule  on  nutrient 
content  claims. 

Section  101.13(b)  specifically 
references  §  101.9,  the  general 
regulation  on  nutrition  labeling.  In  a 
companion  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register  entitled  “Food  Labeling; 

General  Requirements  for  Nutrition 
Labeling  for  Dietary  Supplements  of 
Vitamins  or  Minerals,”  FDA  is 
proposing  to  adopt  §  101.36  (21  CFR 
101.36)  to  govern  nutrition  labeling  of 
dietary  supplements  of  vitamins  or 
minerals.  A  question  is  thus  raised  as  to 
whether  §  101.13(b)  needs  to  be 
amended  to  also  reference  §  101.36  to 
reflect  the  coverage  of  dietary 
supplements  of  vitamins  or  minerals  in 
this  regulation.  FDA  finds  that  it  need 
not  be.  Section  101.36  itself  also 
references  §  101.9  to  delineate  the 
nutrients  that  it  covers  (proposed 
§  101.36(b)(3)).  Thus,  FDA  tentatively 
finds  that  no  change  in  §  101.13(b)  is 
necessary,  and  that  the  proposed 
amendments  of  §  101.13(a)  is  adequate 
to  establish  that  dietary  supplements  are 
covered  by  this  regulation. 

While  FDA  is  proposing,  to  the  extent 
possible,  consistent  with  law,  to  make 
the  express  claims  (see  §  101.13(b)(1)) 
that  it  has  defined  for  foods  in 
conventional  food  form  applicable  to 
dietary  supplements,  the  resource 
constraints  and  strict  timeframes  under 
which  this  rulemaking  is  proceeding 
have  made  it  impossible  for  FDA  to 
develop  proposed  regulations  that 
authorize  any  specific  implied  claims 
(see  §  101.13(b)(2))  for  dietary 
supplements  at  this  time.  In  section 
rV.B.7.  of  this  document,  however,  the 
agency  does  discuss  implied  nutrient 
content  claims  for  dietary  supplements 
at  some  length  and  solicits  comment  on 
this  matter. 


3.  Dietary  Supplements  for  Infants  and 
Toddlers 

Nutrient  content  claims  for  foods  in 
conventional  food  form  are  typically 
based  on  dietary  guidance,  and  such 
guidance  is  not  generally  intended  for 
young  children  (Refs.  1,  2,  and  3).  The 
agency  lacks  evidence  that  more 
restrictive  dietary  patterns  for  nutrients, 
such  as  sodium  or  increased  intakes  for 
nutrients  such  as  fiber  or  specific 
vitamins  or  minerals,  are  appropriate  or 
recommended  for  infants  and  toddlers. 
Therefore,  FDA  limited  the  use  of 
nutrient  content  claims  on  foods  in 
conventional  food  form  that  are 
specifically  intended  for  infants  and 
toddlers  less  than  2  years  of  age.  Section 
101.13(b)(3)  of  the  final  rule  on  nutrient 
content  claims  states  that  except  for 
statements  about  the  percentage  of  the 
Recommended  Daily  Intake  (RDI), 
nutrient  content  claims  may  not  be 
made  on  food  intended  specifically  for 
use  by  infants  and  children  less  than  2 
years  of  age  unless  the  claim  is 
specifically  provided  for  in  parts  101, 
105,  or  107  (21  CTR  parts  101, 105,  or 
107). 

However,  the  agency  is  proposing  to 
take  a  slightly  different  ta^  with 
respect  to  dietary  supplements.  FDA  is 
proposing  to  add  §  101.60(c)(4)  (21  CFR 
101.60(c)(4))  to  allow  nutrient  content 
claims  about  sugars  content  for  dietary 
supplements  for  infants  and  toddlers. 
This  proposed  amendment  is  discussed 
in  detail  in  the  section  on  nutrient 
content  claims  for  sugar,  section 
rV.B.4.d.  of  this  document. 

D.  General  Principles 

1.  Statements  From  the  Nutrition  Label 

Section  403(r)(l)  of  the  acT 
specifically  excludes  statements  that 
appear  as  part  of  the  nutrition  label  from 
the  coverage  of  the  nutrient  content 
claims  provisions.  This  exclusion  was 
include  in  the  1990  amendments  to 
make  it  clear  that  the  information 
required  on  the  nutrition  label,  and  the 
optional  information  that  is  permitted  as 
a  part  of  nutrition  labeling,  are  not 
claims  under  section  403(r)(l)  of  the  act 
and  thus  are  not  subject  to  the 
disclosure  requirements  in  section 
403(r)(2)  of  the  act  (136  Congressional 
Record  H  5841  (July  30, 1990)). 

FDA  is  proposing  to  amend 
§  101.13(c)  to  provide  that  information 
that  is  required  or  permitted  to  be 
declared  in  nutrition  labeling  of  dietary 
supplements,  as  well  as  of  foods  in 
conventional  food  form,  and  that 
appears  as  part  of  the  nutrition  label,  is 
not  a  nutrient  content  claim,  and  is  not 
subject  to  the  requirements  of  this 
section.  To  afiect  this  proposed 


eunendment,  FDA  is  adding  ”or 
§  101.36,  as  applicable”  to  $  101.13(c). 
This  action  is  consistent  with  FDA’s 
tentative  determination  that  it  is 
appropriate  to  regulate  nutrient  content 
claims  for  dietary  supplements,  to  the 
extent  possible,  in  the  same  general 
manner  that  it  regulates  such  claims 
made  for  foods  in  conventional  food 
form. 

The  legislative  history  of  the  1990 
amendments  specifically  states, 
however,  that  information  that  is 
required  or  permitted  within  the 
nutrition  label  will  be  subject  to  the 
requirements  of  nutrient  content  claims 
if  it  is  included  in  another  portion  of  the 
label  (136  Congressional  Record  H  5841 
(July  30, 1990)).  FDA  reflected  this  fact 
in  §  101.13(c).  Under  this  proposal,  this 
aspect  of  §  101.13(c)  will  apply  equally 
to  dietary  supplements  and  to  foods  in 
conventional  food  form. 

2.  Substitute  Foods 

Under  section  403(r)(2)(A)(ii)  of  the 
act,  for  a  food  to  be  labeled  as 
“(nutrient)  free,"  the  nutrient  must 
usually  be  present  in  the  food  or  in  a 
food  that  substitutes,  as  that  term  is 
defined  by  the  Secretary  (and  by 
delegation,  FDA),  for  the  food. 
Accordingly,  the  agency  defined 
“  ‘substitute’  foods”  in  §  101.13(d)  in  the 
January  6, 1993  final  rule  (58  FR  2302 
at  2411)  for  the  purpose  of  identifying 
the  characteristics  mat  substitute  foods 
must  have  if  they  are  to  bear  nutrient 
content  claims  that  highlight  differences 
between  them  and  the  foods  for  which 
they  substitute.  The  definition  states 
that  a  substitute  food  is  one  that  may  be 
used  interchangeably  with  another  food 
that  it  resembles,  i.e.,  to  which  it  is 
organoleptically,  physically,  and 
functionally  (including  shelf  life) 
similar,  and  to  which  it  is  not 
nutritionally  inferior  unless  it  is  labeled 
as  an  “imitation.”  In  addition,  in 
§§  101.13(d)(1)  and  (d)(2),  FDA  sought 
to  ensure  that  material  differences 
between  the  use  of  the  substitute  food 
and  the  use  of  the  original  food  are 
conspicuously  stated  on  the  label  or 
labeling  of  the  food,  so  that  consumers 
can  make  fully  informed  judgments 
about  their  value  and  their  usefulness  in 
maintaining  healthy  dietary  practices. 

FDA  has  reviewed  the  applicability  of 
these  sections  to  dietary  supplements 
and  recognizes  that  there  may  be 
confusion  as  to  the  circumstances  in 
which  one  dietary  supplement  may  be 
considered  to  substitute  for  another 
dietary  supplement  or  for  a  food  in 
conventional  food  form.  By  extending 
the  logic  used  in  defining  substitute 
foods  for  foods  in  conventional  food 
form,  FDA  tentatively  concludes  that  a 
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substitute  dietary  supplement  is  one 
that  is  used  interchangeably  with 
another  dietary  supplement  that  it 
resembles  in  its  physical  characteristics 
(e.g.,  chewable,  uquid,  or  tablet),  in  its 
formulation  (e.g.,  multivitamin,  single 
vitamin,  single  mineral,  or  multivitamin 
plus  iron),  and  in  its  intended  target 
population  (e.g.,  children). 

For  example,  children’s  chewable 
multivitamin  tablets  generally  contain 
sugar.  Therefore,  a  children’s  chewable 
multivitamin  that  was  formulated 
without  sugar  could  function  as  a 
substitute  for  one  with  sugar.  In  such  a 
case,  it  would  be  appropriate  to  allow  a 
"sugar  bee"  claim  on  the  substitute 
product.  Hovrever,  if  the  substitute 
chewable  multivitamin  product 
contained  less  of  a  particular  vitamin 
than  any  other  proauct  of  that  type  on 
the  manet,  and  was  therefore 
nutritionally  inferior,  $  101.13(d)  would 
require  that  product  to  be  labeled  as  an 
‘‘imitation.’’  The  agency  believes  that 
the  occurrence  of  such  circumstances  is 
extremely  unlikely,  because  such 
products  can  easily  be  formulated  to 
contain  equivalent  amounts  of  nutrients. 

Based  on  the  foregoing  discussion, 

FDA  tentatively  fiiias  §  101.13(d) 
appropriate  for  the  regulation  of 
nutrient  content  claims  on  dietary 
supplements. 

3.  Reformulation  Reouiiements  for 
’’Low"  and  ‘‘Free’’  Claims 

Secticm  101.13(e)(1)  of  the  final  rule 
on  nutrient  content  claims  provides  that 
only  foods  that  have  been  specially 
processed,  altered,  formulated,  or 
reformulated  so  as  to  lower  the  amount 
of  the  nutrient  in  the  food,  remove  the 
nutrient  finm  the  food,  or  not  include 
the  nutrient  in  the  food  may  bear  a 
‘‘free’’  or  "low”  claim  before  the  name 
of  the  food.  Section  101.13(eK2) 
provides  that,  when  the  fo<^  has  not 
been  specially  processed,  altered, 
formulated,  or  reformulated  to  qualify 
for  that  claim,  any  "fiee”  or  "low” 
nutrient  content  claim  shall  Indicate 
that  the  food  Inherently  meets  the 
criteria  and  shall  clearly  refer  to  all 
foods  of  that  type  and  not  merely  to  the 
particular  brand  to  which  the  labeling 
attadies. 

FDA  tentatively  concludes  that  these 
provisions  are  directly  applicable  to 
dietary  supplements.  For  example, 
because  most,  if  not  all,  dietary 
supplements  of  vitamins  and  minerals 
contain  no  or  physiologically 
insignificant  amounts  of  fet,  saturated 
fat,  and  diolesterol,  the  agency 
tentatively  finds  that  it  would  be 
misleading  to  make  a  "free"  claim  for 
any  of  those  nutrients  (e.g..  "fet  free 
vitamin  C  supplement")  widwut  making 


it  clear  that  the  claim  was  true  of  all 
supplements  of  that  type  (e.g.,  “vitamin 
C,  a  fat-free  supplement). 

The  agency  tentatively  concludes  that 
this  requirement  is  necessary  to  prevent 
the  consumer  from  being  misled  by  an 
implication  that  a  particular  food  has 
been  altered  to  lower  its  sodium 
content,  for  example,  when  in  fact  all 
foods  of  that  type  are  free  of,  or  low,  in 
sodium.  FDA  is  aware  that  the  effect  of 
this  provision  will  be  to  allow  “fi^”  or 
“low”  claims  on  dietary  supplements 
that  do  not  usually  contain,  or  are 
usually  low  in.  the  nutrient  (e.g.,  “Brand 
A  multivitamin,  a  fet  fi«e  supplement”). 
However,  far  the  reasons  stat^  above, 
the  agency  believes  that  this  course  is 
the  appropriate  one.  FDA  specifically 
requests  comments  on  this  aspect  of  the 
proposal. 

E.  Labeling  Mechanics 
1.  Prominence 

The  1990  amendments  do  include 
specific  limits  on  the  prominence  of 
nutrient  content  claims.  Although  FDA 
recognizes  the  importance  that  certain 
nutrient  content  cuaims  can  have  in 
encouraging  soxmd  dietary  practices,  it 
also  considers  it  important  that 
individual  foods  be  evaluated  in  the 
context  of  the  total  diet.  Consequently, 
FDA  concluded  in  the  January  6, 1993, 
final  rule  that  claims  should  not  be  used 
to  overemphasize  any  one  aspect  of  a 
particular  food.  Therefore.  §  101.13(f) 
requires  that  a  nutrient  content  claim  be 
no  larger  in  type  size  and  style  than  two 
times  that  of  the  statement  of  identity. 

This  requirement  ensures  that 
nutrient  content  claims  are  not  given 
undue  proimnence.  This  requirement 
was  promulgated  under  section  403(f) 
and  403(r)  of  the  act.  Section  403(f)  of 
the  act  states  that  a  food  is  misbranded 
if  any  statement  required  by  or  under 
the  authority  of  the  act  is  not  placed  on 
the  label  with  such  conspicuousness,  as 
compared  to  other  words,  statements, 
designs,  or  devices,  as  to  render  it  likely 
to  be  understood  by  the  ordinary 
consumer.  This  requirement  ensures 
that  importance  of  the  information 
provided  by  the  nutrient  content  claim 
is  fully  understood  by  consumers. 

FDA  tentatively  finds  that  the  section 
on  claim  prominence  published  in  the 
January  6, 1993,  final  rule,  §  101.13(f).  is 
directly  applicable  to  dietary 
supplements.  The  agency  is  not  aware  of 
any  reason  why  a  different  rule  should 
apply  to  dietary  supplements,  given  the 
regulatory  scheme  established  by  the 
act 

Moreover,  because  consistence 
between  foods  in  conventicmal  rood 
form  and  dietary  supplements  in  how 


information  is  presented  will  fecilitate 
the  use  of  the  information  by 
consumers,  FDA  throughout  this 
document  will  propose  to  use  the  same 
labeling  mechanics  for  dietary 
supplements  as  for  foods  in 
conventional  food  form,  unless  there  is 
an  affirmative  reason  to  take  a  different 
approach.  The  agencry  requests  cromment 
on  this  proposed  requirement  and  on 
the  ways  in  which  labeling  mechanics 
for  nutrient  cxmtent  claims  for  dietary 
supplements  should  differ  from  those  of 
foods  in  conventional  food  form,  if  at 
all.  The  agency  is  particularly  interested 
in  the  impact  of  this  proposal  on  dietary 
supplements  that  are  packaged  in  small 
containers. 

2.  Referral  Statements 

Section  403(r)(2)(B)  of  the  ac:t  states 
that  if  a  nutrient  content  claim  is  made, 
the  label  or  labeling  of  the  food  shall 
crontain,  prominently  and  in  immediate 
proximity  to  such  claim,  the  following 

statement:  “See _ _ for 

nutrition  information”  (hereinafter 
referred  to  as  “the  referral  statement”). 
Under  section  403(r)(2)(B)(i)  of  the  ac:t, 
the  blank  must  identify  the  panel  on 
which  the  information  descnibed  in  the 
statement  may  be  foimd.  FDA  has 
incorprorated  this  requirement  in 
§  101.13(g)  of  the  final  rule  on  nutrient 
content  maims.  *1116  agenc:y  tentatively 
finds  that  this  requirement  is  applicable 
to  dietary  supplements.  The  agency  is 
not  aware  of  any  basis  that  would  justify 
a  different  rule  under  the  ac:t.  nor  does 
the  agenc:y  believe  that  it  has  the 
authority  to  establish  a  different  rule 
given  the  language  of  sechon 
403(r)(2)(B)  of  the  act. 

3.  Type  Size  and  Style  for  Referral 
Statements 

Secrtion  403(r)(2)(B)  of  the  act  requires 
that  the  referral  statement  appear 
prominently,  but  it  does  not  crontain 
specdfic  prominence  requirements  such 
as  type  size  or  style.  The  agency 
proposed  in  November  of  1991  to 
require  in  §  101.13(g)(1)  that  the  refi^ral 
statement  be  one-half  the  size  of  the 
claim  but  in  no  case  less  than  one- 
sixteenth  of  an  inch.  The  agency  did 
this  because  it  has  traditionally  required 
that  information  be  in  a  size  that  is 
reasonably  related  to  the  information 
that  it  modifies.  When  codified,  this  has 
been  one  half  the  size  of  the  information 
modified. 

Bec:ause  of  problems  with  label 
clutter,  however,  FDA  modified  sec:tion 
101.13(g)(1)  in  the  final  rule  to  require 
that  the  referral  statement  be  no  less 
than  that  required  by  $  101.105(i)  for  net 
quantity  of  contents  statements,  except 
where  the  size  of  the  claim  is  less  than 
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two  times  the  required  size  of  the  net 
quantity  of  the  contents  statement,  in 
which  case  the  referral  statement  must 
be  no  less  than  one-half  the  size  of  the 
claim  but  no  smaller  than  one-sixteenth 
of  an  inch.  The  one-sixteenth  of  an  inch 
requirement  is  the  same  as  specified  in 
§  101.2(c)  as  the  minimum  type  size  for 
most  other  mandatory  information  on 
the  principal  display  panel  or 
information  panel  (e.g.,  designation  of 
ingredients,  name  and  place  of  business, 
and  warning  and  notice  statements)  and 
the  minimum  type  size  for  certain  net 
quantity  of  contents  statements. 

The  agency  sees  no  reason  for 
alternate  or  additional  requirements  for 
dietax}'  supplements.  It  recognizes  that, 
because  the  available  label  space  for 
many  dietary  supplements  will  be 
small,  one-sixteenth  of  an  inch  will  be 
the  minimum  size  of  the  referral 
statement  in  many  cases.  Consequently, 
the  agency  tentatively  concludes  that 
the  requirement  for  the  size  of  the 
referr^  statement  should  be  applicable 
to  dietary  supplements. 

In  addition,  §  101.13(g)(1)  states  that 
the  referral  statement  must  be  “in  easily 
legible  boldface  print  or  type  in  distinct 
contrast  to  other  printed  or  graphic 
matter.”  Section  403(r)(2)(B)  of  the  act 
states  that  the  referral  statement  for 
nutrient  content  claims  should  be 
"prominent”.  FDA  tentatively  finds  that 
§  101.13(g)(1)  is  applicable  to  dietary 
supplements  to  ensure  under  section 
403(f)  that  the  referral  statement  is 
presented  in  a  way  that  makes  it  likely 
to  be  read. 

4.  Proximity 

Section  403(r)(2)(B)  of  the  act 
provides  that  the  referral  statement  shall 
be  in  immediate  proximity  to  the  claim. 
Although  there  is  no  specific  guidance 
given  as  to  what  constitutes  immediate 
proximity,  FDA  has  traditionally 
defined  immediate  proximity  as 
immediately  adjacent  with  no 
intervening  material  present.  For 
example,  §  101.2(e)  requires  that  there 
be  no  intervening  material  among  the 
information  that  is  required  to  appear 
on  the  information  panel.  By  no 
intervening  material,  FDA  means  that 
there  may  be  no  printed  matter,  either 
pictorial  or  character,  between  the  two 
pieces  of  information.  FDA  has  taken  a 
similar  position  in  §  101.13(g)(2), 
requiring  that  the  referral  statement  be 
immediately  adjacent  to  the  nutrient 
content  claim. 

However,  a  claim  may  be  made 
immediately  preceding  or  as  part  of  the 
statement  of  identity.  Under 
§  101.13(g)(2),  when  the  nutrient 
content  claim  immediately  precedes  or 
is  part  of  the  statement  of  identity,  the 


statement  of  identity  or  the  nonclaim 
part  of  the  statement  of  identity  will  not 
be  considered  intervening  material.  For 
example,  if  a  product  were  labeled 
“Low  sodium  multivitamin;  see  side 
panel  for  nutrition  information,”  and  no 
pictorial  or  written  material  intervened, 
the  agency  would  consider  that  the 
related  statement  and  the  referral 
statement  were  in  immediate  proximity 
to  the  nutrient  content  claim  of  “low 
sodium.”  The  term  “multivitamin”  in 
this  example  would  not  be  considered 
to  be  intervening  material. 

In  addition,  §  101.13(g)(2)  provides 
that  it  is  not  necessary  to  include  a 
referral  statement  if  a  claim  is  made  on 
the  panel  containing  nutrition 
information.  In  the  final  rule  on  nutrient 
content  claims,  the  agency  concluded 
that  referral  statements  where  not 
necessary  when  claims  are  made  on  the 
information  panel  because  such  claims 
would  be  made  in  view  of  the  nutrition 
information  dted  in  the  referral 
statement. 

FDA  tentatively  finds  that 
§  101.13(g)(2)  is  directly  applicable  to 
dietary  supplements.  It  is  unaware  of 
any  basis  on  which  to  provide  for  a 
different  rule  for  dietary  supplements. 
Therefore,  the  agency  sees  no  need  to 
modify  §  101.13(g)(2)  for  dietary 
supplements. 

5.  Referral  Statements  for  Multiple 
Claims 

Section  3(b)(l)(A)(v)  of  the  1990 
amendments  states  that  the  Secretary 
and,  by  delegation,  FDA  shall  provide 
that  if  multiple  claims  subject  to  the 
nutrient  content  claim  regulations  are 
made  on  a  single  panel  of  the  food  label 
or  page  of  a  labeling  brochure,  a  single 
statement  may  be  made  to  satisfy  the 
requirements  for  referral  statements.  To 
ensure  that  this  referral  statement  is 
adequately  prominent,  the  agency 
promulgated  §  101.13(g)(3)  of  the  final 
rule  on  nutrient  content  claims  which 
specifies  that  the  statement  is  to  be 
adjacent  to  the  claim  that  is  printed  in 
the  largest  type  on  the  panel.  FDA 
adopted  this  provision  because  the 
claim'  in  the  largest  type  is  the  one  most 
likely  to  initially  be  seen  by  the 
consumer. 

The  agency  tentatively  concludes  that 
this  provision  is  appropriate  for  dietary 
supplements.  Given  the  small  size  of 
many  supplement  labels,  requiring  more 
than  one  referral  statement  on  a  panel 
would  be  unreasonable.  However, 
section  403(r)(2)(B)  of  the  act  and 
section  3(b)(l)(A)(v)  of  the  1990 
amendment  read  together  require  that 
there  be  at  least  one  referral  statement. 


6.  Disclosure  Statements 

Section  403(r)(2)(B)(ii)  of  the  act  states 
that  if  a  food  that  bean  a  nutrient 
content  claim  “contains  a  nutrient  at  a 
level  which  increases  to  persons  in  the 
general  population  the  risk  of  a  disease 
or  health-related  condition  which  is  diet 
related,  taking  into  account  the 
significance  of  the  food  in  the  total  daily 
diet,  the  required  referral  statement 
shall  also  identify  such  nutrient,"  i.e.,  a 
disclosure  statement. 

The  analysis  that  the  agency 
performed  in  arriving  at  the 
circumstances  where  a  disclosure 
statement  on  foods  in  conventional  food 
form  is  required  (i.e.,  disclosure  levels) 
was  based  upon  dietary  guidelines, 
taking  into  account  the  significance  of 
the  food  in  the  total  daily  diet.  In  the 
final  rule  on  nutrient  content  claims  (58 
FR  2302  at  2308),  the  agency  defined 
disclosure  levels  for  sodium,  fet, 
saturated  fat,  and  cholesterol  at  20 
percent  of  the  daily  reference  value 
(DRV)  established  by  FDA.  These 
disclosure  levels  stated  in  §  101.13(h) 
are  13  grams  (g)  of  fat,  4  g  of  saturated 
fat,  60  milligrams  (mg)  of  cholesterol, 
and  480  mg  of  sodium  per  reference 
'amount  customarily  consumed,  per 
labeled  serving  size,  or  for  a  food  with 
a  reference  amount  customarily 
consumed  of  30  g  or  less  or  2 
tablespoons  or  less,  per  50  g. 

The  agency  believes  that  disclosure 
statements  concerning  fat.  saturated  fat. 
and  cholesterol  are  of  limited  usefulness 
for  dietary  supplements.  The  agency 
believes  that  amounts  of  fat,  saturated 
fat,  and  cholesterol  are  negligible  in 
most  dietary  supplements.  However, 
fish  liver  oils  and  grain  oils  (e.g.,  wheat 
germ  oil)  may  contribute  to  daily  total 
fat  intake  above  the  disclosure  levels  at 
the  intake  levels  recommended  in  the 
labeling,  and  disclosure  statements  on 
these  products  when  nutrient  content 
claims  are  made  may  be  useful  in 
alerting  consumers  to  the  presence  of 
these  nutrients  in  such  supplements. 

The  agency  is  aware  that  some 
nutrients  foimd  in  dietary  supplements 
may  be  formulated  with  sodium 
containing  compounds  (e.g.,  sodium 
ascorbate),  and  that  the  amounts  of 
sodium  in  these  various  products  can 
vary  widely.  The  agency  tentatively 
concludes  that  the  amount  of  sodium  in 
these  products  may  possibly  exceed 
disclosure  levels,  to  such  a  case,  the 
sodium  content  may  be  significant, 
particularly  for  persons  on  sodium 
restricted  diets,  making  the  disclosure 
statement  important  in  calling  the 
consumer’s  attention  to  the  s^ium 
level  of  the  food. 
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Therefore,  FDA  tentatively  finds  that 
§  101.13(h)(1)  is  applicable  to  dietary 
supplements.  This  provision  states  mat 
if  a  food  contains  more  than  13  g  of  fat, 

4  g  of  sahirated  fet.  60  mg  of  cholesterol, 
or  480  mg  of  sodium  per  reference 
amoimt  customarily  consumed,  per 
labeled  serving,  or,  for  a  food  with  a 
reference  amount  customarily 
consumed  of  30  g  or  less  or  2 
tablespoons  or  less,  per  50  g.  then  that 
food  must  disclose,  as  part  of  the 
referral  statement,  that  the  nutrient  . 
exceeding  the  specified  level  is  present 
in  the  food  (e.g.,  "See  side  panel  for 
information  about  total  fat  and  other 
nutrients”). 

Section  101.13(h)(2)  and  (h)(3)  {>ertain 
to  disclosure  levels  for  meal  products 
and  to  main  dish  products  and  are 
therefore  not  relevant  to  dietary 
supplements. 

F.  Statements  About  the  Amount  or 
Percentage  of  a  Nutrient 

The  1990  amendments  provide,  in 
section  3(b)(l)(A)(iv),  that  FDA  shall 
permit  statements  describing  the 
amount  or  percentage  of  nutrients  in 
food  if  they  are  not  misleading,  and  if 
they  are  consistent  with  the  terms 
defined  by  the  agency.  As  discussed  in 
the  proposal  on  general  principles  for 
nutrient  content  claims  (56  FR  60421  at 
60426),  the  legislative  history  of  the 
1990  amendments  contemplates  that  the 
agency  would  define  the  circumstances 
by  relation  “under  which  statements 
disclosing  the  ammmt  and  percentage  of 
nutrients  in  food  will  be  permitted” 

(136  Congressional  Reconl,  H  5841  (July 
30, 1990)).  Accordingly,  in  §  101.13(i)  of 
its  final  regulations  on  nutrient  content 
claims.  FDA  set  out  the  conditions 
under  which  statements  of  the  amount 
or  percentage  of  nutrients  would  be 
permitted. 

The  agency  believes  that  statements 
about  the  amount  or  percentage  of 
nutrients  would  be  equally  useful  to 
consumers  on  the  labels  or  in  labeling 
of  dietary  supplements  as  they  are  on 
foods  in  conventional  food  form  for 
such  purposes  as  calling  attention  to  the 
level  of  a  nutrient  in  the  product  and 
facilitating  comparisons  between  two  or 
more  dietary  supplements.  Accordingly. 
FDA  tentatively  ^ds  that  §  101.13(i)(l) 
is  appropriate  for  dietary  supplements. 

However,  before  specifying  the 
situation  in  which  such  statements 
would  be  permitted,  the  agency  made 
exceptions  of  amount  or  percentage 
statements  provided  for  iia  §  101.9  or  in 
$  101.13(q)(3).  These  exceptions  are  to 
clarify  that  amoimts  or  percentages 
declared  within  the  nutrition  la&l  are 
not  subject  to  §  101.13(i).  nor  are 
statements  that  describe  the  percentage 


of  a  vitamin  or  mineral  in  the  food  (see 
§  101.13(q)(3)).  While  these  exceptions 
are  applicable  to  dietary  supplements 
subject  to  §  101.9.  dietary  supplements 
of  vitamins  Qr  minerals  are  not  covered 
by  the  existing  provision.  Therefore,  the 
agency  is  proposing  to  amend 
§  101.13(i)  by  adding  an  exception  for  ' 

§  101.36  to  cover  amoimts  and 
percentages  declared  within  nutrition 
labels  of  dietary  supplements  of 
vitamins  and  minerals. 

1.  When  the  Amount  or  Percentage 
Statement  Meet  the  Criteria  for  a  Claim 

In  rulemaking  to  implement  the  1990 
amendments,  FDA  considered  howto 
permit  statements  of  amount  or  percent 
that  implicitly  characterize  the  level  of 
a  nutrient  (e.g.,  “less  than  140  mg  of 
sodium  per  serving”)  in  a  manner  that 
benefits  consumers  and  also  satisfies  the 
requirements  of  the  statute  (56  FR  60421 
at  60426;  58  FR  2302  at  2308).  In 
§  101.13(i)(l)  the  agency  concluded  that 
these  conditions  could  be  met  when 
such  amount  or  percentage  statements 
about  a  nutrient  are  made  on  foods  that 
meet  the  criteria  for  any  nutrient 
content  claim  provided  for  in  subpart  D 
of  21  CFR  part  101,  including  relative 
claims.  The  agency  is  unaware  of  any 
reason  not  to  make  the  same  provision 
for  dietary  supplements.  Therefore.  FDA 
tentatively  concludes  that  this  same 
criterion  is  applicable  for  amount  or 
percentage  statements  on  labels  or  in 
labeling  of  dietary  supplements. 

2.  When  the  Amount  and  Percentage 
Statement  Does  not  Meet  the  Criteria  for 
a  Claim 

The  agency  concluded  in  the  final 
rule  on  nutrient  content  claims  that  in 
circumstances  in  which  the  level  of  a 
nutrient  in  a  food  does  not  meet  the 
criteria  for  a  claim,  an  amount  or 
percentage  statement  that  implicitly 
characterizes  the  level  of  a  nutrient, 
appearing  by  itself  might  be 
misinterpreted  (58  FR  2302  at  2308). 
Therefore.  $  101.13(i)(2)  of  the  final  rule 
on  nutrient  content  claims  requires  that 
when  the  label  or  labeling  of  a  food 
contains  a  statement  that  characterizes 
the  amount  or  percentage  of  a  nutrient, 
and  that  statement  is  not  consistent  with 
a  definition  set  forth  in  Subpart  D,  the 
label  must  carry  a  disclaimer  adjacent  to 
the  statement  stating  that  the  food  is  not 
“low”  in  or  a  good  source  of  the 
nutrient,  such  as  “only  200  mg  sodium 
per  serving,  not  a  low  sodium  food.” 
This  provision  also  states  that  the 
disclaimer  must  be  in  easily  legible 
print  or  type  and  in  a  size  no  less  than 
required  by  $  101.105(i)  for  statements 
of  net  quantity  of  contents,  in  which 
case  the  disclaimer  should  be  no  less 


than  one-half  the  size  of  the  claim  but 
no  smaller  than  one-sixteenth  of  an 
inch. 

The  agency  is  aware  that  similar 
situations  might  arise  with  respect  to 
dietary  supplements  and  is  unaware  of 
any  reason  to  treat  them  any  differently 
than  it  treats  such  situations  that  arise 
with  respect  to  foods  in  conventional 
food  form.  Therefore,  FDA  tentatively 
concludes  that  this  provision  is  entirely 
applicable  to  dietary  supplements. 

3.  Amount  or  Percentage  Statements 
That  do  not  Characterize  the  Level  of  a 
Nutrient 

In  rulemaking  implementing  the  1990 
amendments,  FDA  concluded  that  there 
are  some  circumstances  in  which  an 
amount  claim  cannot  be  considered  to 
characterize  in  any  way  the  level  of  a 
nutrient  in  a  food.  For  example,  the 
statement  “60  mg  Vitamin  C”  on  the 
principal  display  panel  of  a  food  would 
be  a  simple  statement  of  amount  that  by 
itself  conveys  no  implied 
characterization  of  tne  level  of  the 
nutrient.  Section  101.13(i)(3)  of  the  final 
rule  on  nutrient  content  claims  states 
that  amount  or  percentage  statements 
may  be  made  on  the  label  or  labeling  of 
a  food  when  the  statement  does  not  in 
any  way  implicitly  characterize  the 
level  of  the  nutrient,  and  it  is  not  false 
or  misleading  in  any  respect,  in  which 
case  no  disclaimer  is  required. 

FDA  tentatively  concludes  that 
§  101.13(i)(3)  is  also  applicable  to 
dietary  supplements.  The  agency  points 
out  that  such  statements  about  the 
amount  of  a  nutrient  in  a  dietary 
supplement  could  apply  to  nutrients 
provided  for  in  §  101.9  or,  where 
applicable,  §  101.36  for  which  FDA  has 
established  RDI’s  or  DRV’s  as  well  as 
other  vitamins  or  minerals  of  the  same 
type  for  which  RDI’s  have  not  been 
established  (e.g.,  vitamin  K,  selenium, 
manganese,  fluoride,  chromium, 
molybdenum,  and  chloride).  In  this 
manner,  amounts  of  vitamins  or 
minerals  that  are  not  listed  in  §  101.9(c), 
and  therefore  which  cannot  be  declared 
within  the  nutrition  label,  may  be 
declared  elsewhere  on  the  label  of  the 
dietary  supplement  (e.g.,  “vitamin  K — 
65  micrograms”). 

G.  Relative  Claims 

In  the  final  rule  on  nutrient  content 
claims,  the  agency  defined  a  relative 
claim  in  §  101.13(j)  as  a  statement  that 
compares  the  level  of  a  nutrient  in  a 
food  to  the  level  of  the  same  nutrient  in 
a  reference  food  These  statements 
include  "less”  (or  “fewer”),  “light,” 
“reduced,”  and  “more”  claims.  These 
claims  are  termed  “relative  claims”  to 
distinguish  them  from  “absolute” 
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nutrient  content  claims  such  as  "low.” 
These  terms  are  intended  to  help  guide 
consumers  to  foods  that  may  be  useful 
in  meeting  current  dietary 
recommendations.  In  admtion,  these 
terms  provide  a  basis  for  comparing  the 
level  of  a  nutrient  in  one  food  to  its 
level  in  another  food. 

The  agency  tentatively  concludes  that 
this  definition  is  entirely  appropriate  for 
dietary  supplements.  The  agency  is 
\maware  of  any  information  that  would 
lead  to  a  different  conclusion.  The 
applicability  of  each  currently 
authorized  claim  to  dietary  supplements 
will  be  discussed  later  in  ^is  document. 

1.  Reference  Foods  for  Relative  Qaims 

Because  the  nutrient  profiles  of 
similar  foods  may  vary  widely,  a 
relative  claim  about  the  level  of  a 
nutrient  in  a  food  would  be  misleading 
if  the  food  to  which  the  labeled  product 
was  compared  was  not  stated. 
Consequently,  the  agency  concluded  in 
the  final  rule  on  nutrient  content  claims 
that  a  food  bearing  a  relative  claim,  but 
not  the  identity  of  the  reference  food, 
would  be  misbranded  under  sections 
403(a)  and  201(n)  of  the  act  because  it 
would  fail  to  reveal  a  fact  that  is 
material  to  understanding  the 
significance  of  the  claim.  Specifically, 
information  about  the  nature  of  the 
modification  of  the  product,  which 
would  be  essential  in  judging  the 
usefulness  of  the  product,  would  not  be 
declared. 

As  previously  discussed,  the  agency 
has  defined  a  relative  claim  as  a 
statement  that  compares  the  level  of  a 
nutrient  in  a  food  with  the  level  of  a 
nutrient  in  a  reference  food.  The  agency 
uses  the  term  "reference  food"  to 
describe  the  food  to  which  the  labeled 
product  is  compared.  Because  a  relative 
claim  may  be  made  with  respect  to  a 
variety  of  reference  foods,  FDA  has 
concluded  that  for  such  a  claim  to  be 
complete  and  not  misleading,  the  claim 
must  be  accompanied  by  a  statement 
that  compares  ^e  food  for  which  the 
claim  is  made  to  a  specified  reference 
food.  This  information  is  important 
because  the  amount  of  a  nutrient  may 
vary  widely  among  brands  as  well  as 
types  of  fo^.  As  used  in  this  discussion 
the  term  "reference  food"  includes 
dietary  supplements,  which  are 
generally  subject  to  regulation  as  foods. 

Section  101.13(j)(l)  states  that  to  bear 
a  relative  claim  almut  the  level  of  a 
nutrient,  the  amoimt  of  that  nutrient  in 
the  food  must  be  compared  to  an 
appropriate  reference  food.  Section 
101.13(j)(l)(i)(A)  states  that  for  "less" 

(or  "fewer")  and  "more”  claims,  the 
reference  food  may  be  a  dissimilar  food 
within  a  product  category  that  can 


generally  be  substituted  for  one  another 
in  the  diet  (e.g..  potato  chips  as 
reference  for  pretzels)  or  a  similar  food 
(e.g.,  a  potato  chip  as  reference  for 
potato  chips). 

Section  101.13(j)(l)(i)(B)  states  that 
for  "light,"  "reduc^,”  "added," 
"fortified,"  and  "enriched"  claims,  the 
reference  food  shall  be  a  similar  product 
(e.g.,  potato  chips  as  reference  for  potato 
chips).  FDA  tentatively  concludes  that 
these  provisions  are  appropriate  for 
dietary  supplements  l^ause  they  allow 
comparisons  of  nutrient  content  to  a 
variety  of  categories  of  dietary 
supplements,  as  well  as  to  fo^s  in 
conventional  food  form.  FDA  is  not 
aware  of  any  information  that  would 
suggest  a  different  conclusion. 

S^ion  101.13(j)(ii)(A)  states  that  for 
"light”  claims,  the  reference  food  shall 
be  representative  of  the  type  of  food  that 
includes  the  product  that  bears  the 
claim.  The  nutrient  values  for  the 
reference  food  shall  be  representative  of 
a  broad  base  of  foods  of  that  type,  e.g., 
a  value  in  a  representative  valid  data 
base,  an  average  value  determined  from 
the  top  three  national  or  regional 
brands,  a  market  basket  norm,  or  when 
its  nutrient  value  is  representative  of  the 
food  type,  a  market  leader.  Firms  using 
such  a  reference  nutrient  value  as  a 
basis  for  a  claim  are  required  to  provide 
specific  information  upon  which  the 
nutrient  value  was  derived,  on  request 
to  consumers  and  appropriate  regulatory 
officials.  Because  of  the  limited  calorie 
and  fat  levels  in  many  dietary 
supplements,  FDA  considers  this 
provision  to  have  limited  applicability 
to  dietary  supplements.  To  the  extent  it 
is  applicable,  however.  FDA  is  not 
aware  of  any  basis  to  find  that  a 
different  position  would  be  appropriate 
for  dietary  supplements.  Therefore,  FDA 
tentatively  concludes  that  it  is  fully 
applicable  to  these  products. 

Section  101.13(j)(l)(ii)(B)  states  that 
for  relative  claims  other  than  "light," 
including  "less"  and  "more"  claims,  the 
reference  food  may  be  the  same  as  that 
provided  for  "light"  in  paragraph 
(j)(l)(ii)(A)  of  this  section,  or  it  may  be 
the  manufacturer’s  regular  product,  or 
that  of  another  manufacturer,  that  has 
been  offered  for  sale  to  the  public  on  a 
regular  basis  for  a  substantial  period  of 
time  in  the  same  geographic  area  by  the 
same  business  entity  or  by  one  entitled 
to  use  its  trade  name.  The  nutrient  value 
for  a  single  manufacturer’s  product  shall 
be  the  value  declared  in  nutrition 
labeling  on  the  product.  FDA  finds  that 
this  provision  is  directly  applicable  to 
dietary  supplements,  and  ^erefore  sees 
no  need  to  modify  this  provision.  A 
manufacturer’s  regular  product  provides 
a  reference  to  a  known  specific  food  or 


dietary  supplement  and  consequently 
provides  a  meaningful  basis  for  claims 
that  compare  one  product  directly  to 
another. 

The  agency  tentatively  concludes  that 
the  provisions  discussed  above  are  as 
appropriate  for  dietary  supplements  as 
they  are  for  foods  in  conventional  food 
form.  The  agency  is  unaware  of  any 
facts  that  would  suggest  that  a  different 
rule  is  appropriate  for  dietary 
supplements. 

2.  Accompanying  Information  for 
Relative  Claims 

In  the  final  rule  on  nutrient  content 
claims,  the  agency  concluded  that  even 
though  terms  used  in  relative  claims 
have  been  defined  by  regulation,  the 
claims  may  be  misleading  unless  they 
are  accompanied  by  certain  material 
facts  that  are  necessary  if  consumers  are 
to  understand  the  change  that  has  been 
made  in  the  food.  The  agency  considers 
that,  in  the  presence  of  a  relative  claim, 
the  percent  of  change  in  the  nutrient 
level  and  the  amount  of  the  nutrient  in 
the  labeled  food  and  the  reference  food 
are  material  facts  under  sections  403(a) 
and  201  (n)  of  the  act.  Therefore. 

§  101.13(j)(2)(i)  provides  that  the  label 
or  labeling  must  state  the  identity  of  the 
reference  food  and  the  percentage  (or 
fraction)  of  the  amount  of  the  nutrient 
in  the  reference  food  by  which  the 
nutrient  has  been  modified  (e.g.,  "SO 
percent  less  sodium  than  (reference 
food)”  or  "VS  less  sugar  than  (reference 
food)’’).  The  agency  tentatively 
concludes  that  this  provision  is 
appropriate  for  dietary  supplements. 
This  provision  facilitates  comparison 
between  brands  of  dietary  supplements 
and  allows  manufacturers  to 
demonstrate  improvements  in  their 
products.  Thus,  it  would  assist 
consumers  in  maintaining  health  dietary 
practices. 

Section  101.13(j)(2)(ii)  provides  that 
the  information  accompanying  a  relative 
claim  is  subject  to  the  same  type  size 
and  style  requirements  as  prescribed  for 
the  referral  statement  (§  101.13(g)(1)). 
This  requirement  ensures  that 
consumers  will  be  provided  with  the 
information  that  they  need  to 
understand  the  basis  for  the  claim 
without  overcrowding  the  label.  FDA 
tentatively  concludes  that  this 
requirement  should  a^ly  equally  to 
dietary  supplements.  Tne  requirement  is 
written  in  a  way  that  accounts  for  space 
limitations  that  may  exist  on  dietary 
supplement  packages.  Thus,  FDA  is 
unaware  on  any  basis  on  which  to  adopt 
a  different  rule  for  these  products. 

The  agency  recognizes  that  the 
information  requir^  to  accompany  a 
relative  claim  is  considerable,  but  this 
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information  is  necessary  to  ensure  that 
the  claim  is  not  misleading.  On  the 
other  hand,  FDA  also  recognizes  that  a 
requirement  that  this  information  be 
included  each  time  a  relative  claim  is 
made  would  overburden  the  label  to  the 
point  that  the  usability  of  the  required 
information  could  be  diminished. 
Therefore,  the  agency  has  provided  in 
101.13(j)(2)(iii)  Slat  the  identity  of  the 
reference  food  and  the  percent  (or 
fraction)  of  the  change  is  only  required 
to  accompany  the  most  prominent 
declaration  of  the  claim  on  the  food. 

The  determination  of  which  use  of  the 
claim  is  in  the  most  prominent  location 
is  based  on  the  following  facts, 
considered  in  order;  (1)  A  claim  on  the 
principal  display  panel  adjacent  to  the 
statement  of  identity 
(§  101.13(j)(2)(iii)(A)),  (2)  a  claim 
elsewhere  on  the  principal  display 
panel  (§  101.3(j)(2)(iii)(B)),  (3)  a  claim 
on  the  information  panel 
(§  101.13(j)(2)(iii)(C)),  or  (4)  a  claim 
elsewhere  on  the  label  or  labeling 
(§101.13(jK2)  (iii){D)). 

The  agency  tentatively  finds  that  each 
of  the  above  provisions  is  applicable  to 
dietary  supplements.  The  agency  is 
unaware  of  any  facts  that  would  require 
a  different  approach  for  dietary 
supplements. 

option  101.13(j)(2)(iv)(A)  of  the  final 
rule  on  nutrient  content  claims  states 
that  the  label  shall  bear  clear  and 
concise  quantitative  information 
comparing  the  amount  of  the  subject 
nutrient  in  the  product  per  labeled 
serving  with  that  in  the  reference  food. 
To  provide  some  flexibility  in  label 
arrangement,  the  agency  has  provided  in 
§  101.13(j)(2)(iv)(B)  that  this  statement 
be  allow^  to  appear  adjacent  to  the 
most  prominent  claim  or  on  the 
information  panel.  Because  these 
provisions  provide  for  the  provision  of 
necessary  information  in  a  flexible 
manner,  the  agency  tentatively 
concludes  that  these  provisions  are 
applicable  to  dietary  supplements  that 
m^e  relative  claims  (e.g.,  "Contains 
400  ug  folate.  Product  X  contains  180  ug 
folate”).  Therefore,  FDA  is  proposing  to 
make  nutrient  content  claims  on  dietary 
supplements  subject  to  these 
requirements. 

3.  Relative  Claims  for  Low  Levels  of 
Nutrients 

The  agency  has  prexiously  expressed 
concern  that  relative  claims  that 
highlight  a  decrease  in  the  amount  of  a 
nutrient  will  be  made  on  products  that 
normally  contain  only  a  small  amount 
of  that  nutrient  (56  FR  60421  at  60446 
and  58  FR  2302  at  2348).  In  such 
products,  a  large  percentage  reduction 
would  produce  only  a  small  change  in 


the  actual  amount  of  the  nutrient 
present.  This  concern  extends  to  dietary 
supplements.  For  instance,  a  dietary 
supplement  containing  only  40  mg  of 
sodium  per  serving  could  be 
reformulated  to  contain  20  mg  of 
sodium  per  serving  and  thereby  qualify 
to  use  a  relative  claim.  The  difference  of 
20  mg  of  sodium  is  not  of  nutritional 
significance,  however,  because  the 
product  was  already  low  sodium.  A 
claim  for  such  a  nutrient  content 
difference  would  be  misleading. 

To  address  this  concern,  the  agency 
provided  in  §  101.13(j)(3)  that  a  relative 
claim  for  decreased  levels  of  a  nutrient 
may  not  be  made  on  the  label  or  in 
labeling  of  a  food  if  the  nutrient  content 
of  the  reference  food  meets  the 
requirement  for  a  "low”  claim  for  that 
nutrient  (e.g.,  3  g  fat).  FDA  concluded 
that  the  definition  for  a  "low"  claim  on 
a  per  serving  basis  should  be  used  as 
such  a  limit  because  the  value  for  "low" 
is  the  level  above  which  the  amount  of 
a  nutrient  becomes  significant  relative 
to  the  total  diet.  After  considering  the 
relevance  of  this  provision  for  claims  on 
dietary  supplements,  the  agency 
tentatively  concludes,  for  me  same 
reason  that  applies  to  food  in 
conventional  food  form,  that  the  level  of 
"low"  specified  for  foods  in 
conventional  food  form  is  appropriate 
for  limiting  relative  claims  on  dietary 
supplements. 

4.  "Modified" 

The  term  "modified"  is  not  a  nutrient 
content  claim  and  has  not  been  defined 
by  the  agency.  This  term  was  developed 
for  foods  in  conventional  food  form  to 
be  used  as  part  of  the  statement  of 
identity  to  reflect  a  change  in  a  food  (56 
FR  60454).  The  term  was  not  meant  to 
be  used  alone,  nor  was  the  term  meant 
to  be  used  to  describe  products  that  had 
not  been  altered  (58  FR  2302  at  2367 
and  2412).  The  reference  food  used  for 
the  "modified"  claim  is  intended  to  be 
one  that  was  appropriate  for  a 
"reduced"  claim  (56  FR  60421  at  60454 
and  58  FR  2302  at  2367).  For  example, 
a  "modified  fat  cheddar  cheese"  would 
have  as  its  reference  a  full  fat  version  of 
cheddar  cheese,  not  some  other  type  of 
cheese. 

Section  §  101.13(k)  of  the  final  rule  on 
nutrient  content  claim  provides  that  the 
term  "modified"  may  be  used  in  the 
statement  of  identity  of  a  food  that  bears 
a  relative  claim  followed  immediately 
by  the  name  of  the  nutrient  whose 
content  has  bean  altered  (e.g.,  "Modified 
fat  cheesecake").  This  statement  of 
identity  must  be  immediately  followed 
by  the  comparative  statement  such  as 
"Contains  35  percent  less  fat  than 
_ ."  The  label  or  labeling 


must  also  bear  the  information  required 
by  paragraph  (j)(2)  of  §  101.13  in  the 
manner  prescribed. 

FDA  is  not  aware  of  any  application 
for  this  term  for  dietary  supplements. 

The  agency  tentatively  concludes  that 
the  authorized  express  claims  (e.g., 

"low,"  "free")  and  the  relative  claims 
(e.g.,  "more,"  "less,"  "reduced")  are 
sufficient  to  describe  modifications  for 
dietary  supplements.  However,  while 
the  use  of  this  term  as  part  of  the 
statement  of  identity  of  dietary 
supplements  is  unlikely,  the  agency  sees 
no  reason  not  to  extend  the  use  of  ^s 
term  to  dietary  supplements  if  an 
appropriate  situation  arose.  Therefore, 
FDA  is  not  proposing  to  modify 
§  101.13(k)  to  preclude  that  use  of 
"modified"  on  dietary  supplements. 
Comment  is  requested  on  ^is  tentative 
conclusion,  on  the  appropriateness  of 
authorizing  the  use  of  this  term  for 
dietary  supplements,  and  on  any 
situations  in  which  the  term  may  be 
useful  for  dietary  supplements. 

H.  Meal  Products  and  Main  Dish 
Products 

Section  101.13(1)  and  (m)  of  the  final 
rule  on  nutrient  content  claims 
addresses  meal  products  and  main  dish 
products  and  therefore  has  no 
application  to  dietary  supplements. 

/.  Nutrition  Labeling 

Section  101.13(n)  of  the  final  rule  on 
nutrient  content  claims  states  that 
nutrition  labeling  in  accordance  with 
§  101.9  or  §  101.10,  as  applicable  shall 
be  provided  for  any  food  for  which  a 
nutrient  content  claim  is  made. 

Nutrition  labeling  is  necessary  when 
a  claim  is  made  to  ensure  that  other 
important  nutritional  aspects  of  the  food 
are  presented  along  with  the  aspect  that 
is  highlighted  by  the  claim.  This  fact  is 
recognized  in  section  403(r)(2)(B)  of  the 
act,  which  requires  that  any  nutrient 
content  claim  be  accompanied  by  a 
statement  referring  the  consumer  to  the 
nutrition  label.  Thus,  nutrition  labeling 
in  the  labeling  of  a  food  that  bears  a 
claim  will  assist  consumers  in 
maintaining  healthy  dietary  practices 
because  it  provides  them  wi^ 
additional  important  information  about 
the  food.  FDA  tentatively  concludes  that 
the  above  analysis  is  as  appropriate  for 
dietary  supplements  as  it  is  for  foods  in 
conventional  food  form.  Therefore,  the 
agency  is  proposing  to  amend 
§  101.13(n)  to  state  that  nutrition 
labeling  in  accordance  with  §§  101.9, 
101.10,  or  101.36,  as  applicable,  shall  be 
provided  for  any  food  for  which  a 
nutrient  content  claim  is  made. 
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/.  Analytical  Methodology 

Section  101.9(g)(2)  of  the  final  rule  on 
nutrient  content  claims  published 
January  6, 1993  (58  FR  2079  at  2183), 
states  that  foods  shall  be  analyzed  by 
appropriate  methods  as  specified  by  the 
American  Organization  of  Analytical 
Chemists  (AOAC)  International  or  by 
other  reliable  and  appropriate  analytical 
procedures.  The  agency  believes  that 
these  methods  as  provided  for  in 
§  101.13(o)  are  appropriate  for  dietary 
supplements.  The  agency  is  not  aware  of 
any  evidence  that  would  suggest  a 
difierent  conclusion.  Therefore,  FDA  is 
proposing  to  include  dietary 
supplements  in  the  coverage  of  this 
provision. 

K.  Reference  Amounts 

Section  101.13(p)(l)  of  the  final  rule 
on  nutrient  content  claims  states  that 
imless  otherwise  specified,  the  reference 
ammmt  customarily  consumed  set  forth 
in  §  101.12  (b)  through  (f)  shall  be  used 
in  determining  whe^er  a  product  meets 
the  criteria  for  a  nutrient  content  claim. 
Further,  the  provision  states  that  if  the 
serving  size  declared  on  the  product 
label  ^fiers  from  the  reference  amount 
customarily  consumed,  and  the  amount 
of  the  nutrient  contained  in  the  labeled 
serving  does  not  meet  the  maximum  or 
minimum  amoimt  criterion  in  the 
definition  for  the  nutrient  content  claim 
for  that  nutrient,  the  claim  shall  be 
followed  by  the  criteria  for  the  claim  as 
required  by  §  101.12(g)  e.g.  "very  low 
sodium,  35  mg  or  less  per  240  milliliters 
(8  fl  oz.").  Section  101.13(p)(2)  states 
that  the  criteria  for  the  claim  shall  be 
immediately  adjacent  to  the  most 
prominent  claim  in  easily  legible  print 
or  type  and  in  a  size  in  accordance  with 
§  101.13(g)(1). 

The  proposal  for  mandatory  nutrition 
labeling  for  dietary  supplements 
published  elsewhere  in  this  issue  of  the 
Federal  Register  contains  a  proposal  to 
amend  §  101.12(b)  to  define  reference 
amounts  customarily  consumed  for 
dietary  supplements  as  "the  amoimt 
recommended  on  the  label  for 
consumption  per  eating  occasion  or,  in 
the  absence  of  recommendations,  1 
tablet,  capsule,  packet,  or  teaspoonful, 
as  appropriate".  The  agency  tentatively 
concludes  that  with  the  proposed 
addition  of  a  reference  amount  for 
dietary  supplements  to  $  101.12(b),  the 
above  pro^sion  is  directly  applicable  to 
dietary  supplements. 

L.  Exemptions 

The  1990  amendments  provide 
certain  exemptions  from  the 
requirements  for  nutrient  content 
claims.  The  exemptions  that  are 


provided  for  in  §  101.13(q)  are  reviewed 
below  in  terms  of  their  applicability  to 
dietary  supplements. 

1.  Claims  in  a  Brand  Name 

Section  101.13(q)(l)  of  the  final  rule 
on  nutrient  content  claims  states  that 
nutrient  content  claims  not  defined  by 
regulation,  appearing  as  part  of  a  brand 
name  that  was  in  use  prior  to  October 
25, 1989,  may  be  used  on  the  label  or 
in  labeling  of  a  food,  provided  they  are 
not  false  or  misleading  under  section 
403(a)  of  the  act.  Section  403(r)(2)(C)  of 
the  act  states: 

Subparagraph  (2)(A)  does  not  apply  to  a 
claim  described  in  subparagraph  (1)(A)  and 
contained  in  the  label  or  labeling  of  a  food 
if  such  claim  is  contained  in  the  brand  name 
of  such  food  and  such  brand  name  was  in  use 
on  such  food  before  October  25, 1989,  unless 
the  brand  name  contains  a  term  defined  by 
the  Secretary  under  subparagraph  (2)(A)(i). 
Such  a  claim  is  subject  to  paragraph  (a). 

Paragraph  (a)  refers  to  section  403(a)  of 
the  act  which  states  that  a  food  is 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular. 

Manufacturers  may  continue  to  use 
brand  names  that  include  nutrient 
content  claims  that  have  not  been 
defined  by  regulation  so  long  as  these 
claims  appeared  as  part  of  a  orand  name 
before  October  25, 1989,  and  are  not 
false  or  misleading.  Section  403(r)(2)(B) 
of  the  act,  which  requires  the  referral 
statement,  does  apply  to  foods  whose 
brand  name  includes  such  claims. 
Consequently,  the  labeling  of  products 
whose  brand  name  includes  such  terms 
will  have  to  bear  an  appropriate  referral 
statement 

FDA  tentatively  concludes  that 
§  101.13(q)(l)  is  applicable  to  dietary 
supplements.  The  agency  is  aware  of 
nothing  in  the  statute,  its  lemslative 
history,  or  the  available  evidence  that 
would  provide  the  basis  for  a  different 
conclusion. 

2.  Soft  Drinks 

Section  101.13(q)(2)  addresses  soft 
drinks  and  therefore  has  no  application 
to  dietary  supplements. 

3.  Percentage  of  Vitamins  and  Minerals 

Section  403(r)(2)(E)  of  the  act  states: 

Subclauses  (i)  through  (v)  of  subparagraph 
(2)(A)  do  not  apply  to  a  statement  in  the  label 
or  labeling  of  food  which  describes  the 
percentage  of  vitamins  and  minerals  in  the 
food  in  relation  to  the  amount  of  such 
vitamins  and  minerals  recommended  for 
daily  cons'imption  by  the  Secretary. 

Accoidingly,  §  101.13(q)(3)  of  the 
final  rule  on  nutrient  content  claims 
authorizes  the  use  of  statements  on  the 
label  or  in  labeling  of  a  food  that 
describes  the  percentage  of  a  vitamin  or 


mineral  in  relation  to  the  RDI  as  defined 
in  §  101.9(c)(8)(iv)  without  specific 
regulations  authorizing  claims  for  each 
specific  vitamin  or  mineral.  Such  claims 
are  permitted  unless  they  are  expressly 
prohibited  by  regulation  under  section 
403(r)(2)(A)(vi)  of  the  act.  Such  claims 
have  to  be  accompanied  by  a  referral 
statement.  FDA  tentatively  concludes 
that  the  above  provision  is  fully 
applicable  to  dietary  supplements. 

4.  Infant  Formulas.  Medical  Foods,  and 
Restaurant  Foods 

Section  101.13(q)(4)  states  that  the 
requirements  of  this  section  do  not 
apply  to  infant  formulas  subject  to 
section  412(h)  of  the  act  (21  U.S.C.  350a) 
and  to  medical  foods  as  defined  by 
section  5(b)  of  the  Orphan  Drug  Act. 
Section  101.13(q)(5)  addresses  specific 
provisions  for  restaurant  foods.  These 
sections  have  no  applicaticm  to  dietary 
supplements. 

5.  Claims  That  are  Part  of  the  Common 
or  Usual  Name 

Section  101.13(q)(6)  of  the  final  rule 
on  nutrient  content  claims  states  that 
nutrient  content  claims  that  are  part  of 
the  common  or  usual  names  of  foods 
that  were  subject  to  a  standard  of 
identity  on  November  8. 1990,  are  not 
subject  to  the  requirements  for  the 
definitions  of  expressed  and  implied 
nutrient  content  claims  provisions,  to 
the  labeling  mechanics  provisions,  and 
to  the  referral  statement  provisions. 
Because  there  are  no  standards  of 
identity  for  dietary  supplements,  this 
provision  is  not  relevant  to  dietary 
supplements. 

6.  Use  of  Terms  Defined  in  Response  to 
Petitions 

Section  101.13(q)(7)  of  the  final  rule 
on  nutrient  content  claims  states  that 
implied  nutrient  content  claims  may  be 
used  as  part  of  a  brand  name,  provided 
that  the  use  of  the  claim  has  bron 
authorized  by  FDA.  Petitions  requesting 
approval  of  such  claims  may  be 
submitted  under  §  101.69(o). 

Section  403(r)(4)(A)  (ii)  and  (iii)  of  the 
act  authorizes  the  agency  to  permit  the 
use  of  certain  types  of  claims  in 
response  to  a  petition,  without  requiring 
that  the  agency  grant  such  approval  by 
regulation.  The  claims  covert  by  this 
section  are  those  made  by  use  of  a  term 
that  is  consistent  with  a  nutrient  content 
claim  defined  by  the  agency,  i.e.,  a 
synonym,  or  by  an  implied  claim  made 
as  part  of  a  brand  name.  The  act  sets 
foi^  specific  timeframes  and 
procedures  for  FDA’s  handling  of  these 
petitions,  which  FDA  codified  in 
§  101.69. 
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FDA  intends  to  list  any  approved 
synonyms  in  the  regulation  defining  the 
underlying  nutrient  content  claim.  The 
regulations  will  be  updated  in  the 
annual  issuance  of  the  Code  of  Federal 
Regulations.  On  the  other  hand,  because 
brand  name  approvals  apply  to 
individual  firms,  the  agency  intends  to 
retain  a  separate,  publicly  available  list 
of  approv^  implied  nutrient  content 
claims  that  may  be  made  as  part  of  a 
brand  name. 

FDA  tentatively  concludes  that  this 
provision  is  also  applicable  to  dietary 
supplements.  The  agency  is  not  aware  of 
any  information  that  would  suggest  that 
a  different  approach  is  appropriate  for 
dietary  supplements. 

M.  Fluoridation  of  Bottled  Water 

Section  101.13(q)(8)  states  that  terms 
denoting  the  addition  of  fluoride  may  be 
used  on  the  label  or  in  the  labeling  of 
bottled  water  that  contains  fluoride. 

This  provision  is  not  relevant  to  dietary 
supplements. 

IV.  Definitions  for  Specific  Nutrient 
Content  Claims  Terms 

A.  Basis  for  Definitions 

1.  January  6, 1993,  Final  Rule 

FDA  tentatively  concludes  that  most, 
but  not  all,  of  the  terms  defined  in  the 
final  rule  on  nutrient  content  claims  (58 
FR  2302  at  2410)  are  directly  applicable 
to  dietary  supplements.  Those  terms 
authorized  for  use  on  labels  of  foods  in 
conventional  food  form  that  the  agency 
believes  are  not  appropriate  for  dietary 
supplements  include  "unsalted,’' 

“lean,”  and  “extra  lean.”  The  reasons 
that  these  are  not  appropriate  for  use 
with  dietary  supplements  will  be 
discussed  in  the  sections  that  follow. 

In  response  to  its  1989  ANPRM,  FDA 
received  many  comments  asking  for 
increased  consistency  among  nutrient 
content  claims  to  aid  consumers  in 
recalling  and  using  the  defined  terms.  In 
addition,  the  Institute  of  Medicine  of  the 
National  Academy  of  Science  in  a  report 
entitled  “Nutrition  Labeling,  Issues  and 
Directions  for  the  1990’s,” 
recommended  that  claims  should  have  a 
consistent  definition  across  food 
categories.  For  example,  the  report 
recommended  that  “low  sodium” 
should  have  the  same  meaning  whether 
it  is  applied  to  soup,  fi'ozen  peas,  or 
meat  (^f.  5).  FDA  accepted  this 
reasoning  in  the  final  rule  on  nutrient 
content  claims  (58  FR  2302  at  2319). 

The  agency  tentatively  concludes  that 
the  same  reasoning  applies  to  dietary 
supplements.  Thus,  “low  sodium”,  for 
example,  should  have  the  same  meaning 
on  a  dietary  supplement  as  it  does  on 
foods  in  conventional  food  form. 


Accordingly,  the  definitions  that  FDA  is 
proposing  to  authorize  for  nutrient 
content  claims  for  dietary  supplements 
of  vitamins,  minerals,  herbs,  or  other 
similar  nutritional  substances  are  those 
previously  defined  by  the  agency  for 
foods  in  conventional  food  form  as  set 
forth  in  §§  101.54, 101.60, 101.61, 

101.62,  and  101.65. 

2.  Use  of  RDI's  and  DRV’s  in 
Formulating  Definitions 

In  a  related  final  rule  on  food  labeling 
that  published  in  the  Federal  Register  of 
January  6, 1993  (58  FR  2206),  and 
consistent  with  the  DS  act,  FDA 
replaced  the  term  U.S.  Recommended 
Daily  Allowance  (“U.S.  RDA”)  with 
“RDI”  and  established  DRV’s  for  eight 
food  components,  including  sodium, 
potassium,  and  dietary  fiber. 

The  agency  has  limited  the  proposed 
definitions  for  nutrient  content  claims 
for  dietary  supplements  to  nutrients  for 
which  there  are  RDI’s  or  DRV’s.  This 
approach  has  the  advantage  of  linking 
nutrient  content  claims  to  established 
reference  values,  thereby  providing  a 
consistent  and  quantitative  basis  for 
defining  terms.  Additionally,  these 
reference  values  were  determined  using 
established  scientific  reports  (Ref.  4),  as 
well  as  recognized  consensus  reports 
and  dietary  recommendations  (Refs.  1, 

2,  and  3),  ensuring  that  there  is  an 
appropriate  scientific  basis  for  these 
values. 

The  agency  recognizes  that  there  may 
be  other  nutrients  (i.e.,  nutrients 
without  RDI’s)  for  which  dietary 
supplement  manufacturers  might  wish 
to  make  claims.  As  previously 
discussed,  §  101.13(i)(3)  provides  for 
amount  or  percentage  statements  that  do 
not  characterize  the  level  of  a  nutrient 
(including  those  nutrients  without  an 
RDI  or  DRV)  and  that  are  therefore  not 
nutrient  content  claims  but  rather  state 
amounts  present.  For  example,  while 
there  is  no  RDI  for  vitamin  K,  this 
provision  would  allow  a  vitamin  K 
supplement  to  declare  the  amount  of  the 
nutrient  present  (e.g.,  vitamin  K  65 
micrograms).  FDA  is  not  aware  of  any 
basis  on  which  to  characterize  the  levels 
of  these  substances.  FDA  requests 
comment  on  this  issue.  The  agency  is 
interested  in  comments  on  whether 
there  is  a  need  to  allow  nutrient  content 
claims  for  nutrients  without  RDI’s  (e.g., 
vitamin  K,  selenium,  manganese, 
fluoride,  chromium,  molybdenum,  and 
chloride).  If  there  is.  comments  should 
address  how  such  claims  can  be  defined 
in  the  absence  of  an  RDI. 


3.  General  Requirements  for  Nutrient 
Content  Claims 

Under  section  403(r)(l)(A)  of  the  act, 
a  label  claim  that  characterizes  the  level 
of  a  nutrient  in  a  food  may  only  he  made 
in  accordance  with  the  regulations  that 
FDA  adopts  under  section  403(r)(2)  of 
the  act.  This  provision  is  reflected  in  the 
general  requirements  for  each  set  of 
nutrient  content  claims  in  §§  101.54(a), 
101.56(a).  101.60(a),  101.61(a).  and 
101.62(a).  These  paragraphs  state  that 
such  claims  may  only  use  terms  that 
FDA  has  defined  hy  regulation,  must  be 
made  in  accordance  with  general  * 
requirements  for  nutrient  content  claims 
in  §  101.13,  and  must  bear  nutrition 
labeling  according  to  §  101.9  or  §  101.10. 
For  the  reasons  stated  above,  the  agency 
tentatively  concludes  that  these 
provisions  are  appropriate  for  dietary 
supplements.  However,  because  FDA  is 
proposing  a  new  §  101.36  in  a  separate 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register  that  would 
address  nutrition  labeling  of  dietary 
supplements  of  vitamins  or  minerals,  a 
modification  of  the  above  paragraph  is 
needed  to  add  a  reference  to  §  101.36. 

Therefore,  the  agency  is  proposing  to 
amend  several  sections  of  Subpart  D 
(§§  101.54(a)(3).  101.56(a)(3). 
101.60(a)(3),  101.61(a)(3),  and 
101.62(a)(3))  to  state  that  the  food  for 
which  the  claim  is  made  is  labeled  in 
accordance  with  §§  101.9, 101.10,  or 
101.36,  as  applicable. 

B.  Specific  Requirements  for  Nutrient 
Content  Claims  (21  CFR  101,  Subpart 
D) — Applicability  to  Dietary 
Supplements 

1.  Nutrient  Content  Claims  for  “Good 
Source,”  “High,”  and  “More.”  (§  101.54) 

a.  “Good  source”  and  ''high."  As 
directed  by  the  1990  amendments 
(section  3(b)(l)(A)(iii)(VI)),  FDA  defined 
the  term  “high”  and  the  synonyms  “rich 
in”  and  “excellent  source  of’  for  use  on 
labels  and  in  labeling  in  §  101.54  (58  FR 
2302  at  4114).  In  the  final  rule  on 
nutrient  content  claims,  the  agency 
stated  that  the  term  “good  source”  may 
be  used  to  describe  a  food  when  a 
serving  of  the  food  contains  10  to  19 
percent  of  the  RDI  or  the  DRV  for  a 
nutrient.  Likewise,  the  agency  stated 
that  the  term  “high”  may  be  used  to 
describe  a  food  when  a  serving  contains 
20  percent  or  more  of  the  RDI  or  the 
DRV.  FDA  concluded  that  the  use  of 
these  terms  would  permit  a  sufficient 
number  of  food  items  to  bear  “good 
source”  and  “high”  claims  to  allow 
consumers  to  use  the  claims  in  selecting 
foods  that  are  better  sources  of 
nutrients.  The  agency  also  pointed  out 
that  the  specified  levels  provide  an 
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appropriate  basis  for  upper-level 
nutrient  content  claims  on  labels  or  in 
labeling  of  foods  in  conventional  food 
form  and  can  readily  be  used  by 
consumers  to  implement  current  dietary 
guidelines  (58  FR  2344). 

Under  the  present  definitions,  most,  if 
not  all,  dietary  supplements  of  vitamins, 
minerals,  potassium,  and  fiber  would 
qualify  for  "good  source”  or  "high” 
claims.  Dietary  supplements  of  vitamins 
and  minerals  are  typically  concentrated 
sources  of  nutrients  that  often  meet  or 
exceed  100  percent  the  RDI  per  serving 
except  for  nutrients  such  as  biotin,  an 
expensive  nutrient  whose  cost 
constrains  the  amount  usually  added  in 
a  supplement,  and  fiber  and  calcium, 
whose  mass  limits  the  quantity  that  can 
be  formulated  into  single  servings  in 
tablet  form.  However,  multiple  servings 
are  often  recommended  for  fiber  and  for 
calcium  supplements  to  provide 
recommended  daily  intake  levels. 

Dietary  supplements  are  intended  to 
be,  and  are  expected  to  be,  concentrated 
sources  of  nutrients  (Ref.  3).  While 
"good  source”  and  "high”  nutrient 
content  claims  would  1^  of  limited 
utility  in  comparing  the  nutrient  content 
among  dietary  supplements  because 
virtually  the  entire  class  of  products 
would  qualify  for  such  claims,  these 
claims  would  be  useful  in  comparing 
the  nutrient  content  of  dietary 
supplements  with  that  of  foods  in 
conventional  food  form.  Further,  these 
terms  would  also  be  useful  in 
highlighting  the  nutrient  content  of  a 
few  herbs  and  other  similar  nutritional 
substances  that  have  nutrients  at  levels 
high  enough  to  qualify  for  the  definition 
of  one  of  the  above  terms. 

However,  section  411(b)(2)(B)  of  the 
act  (21  U.S.C.  350(b)(2)(B))  states  that 
the  labeling  and  advertising  for  dietary 
supplements  of  vitamins  and  minerals 
may  not  give  prominence  to  or 
emphasize  ingredients  that  are  not 
vitamins  or  minerals  or  represented  as 
a  source  of  vitamins  or  minerals.  This 
provision  serves  to  limit  the  types  of 
claims  that  can  be  made  on  dietary 
supplements  of  vitamins  or  minerals. 
Because  of  this  provision,  statements 
about  ingredients  that  are  not  vitamins 
or  minerals  (e.g.,  "more  fiber,”  “good 
source  of  fiber,”  “high  protein”)  may 
not  be  made  on  dietary  supplements  of 
vitamins  or  minerals.  Therefore,  the 
agency  is  proposing  to  amend 
§  101.54(b),  (c),  and  (e).  by  adding  that 
the  claims  authorized  in  ^is  section 
(i.e.,  “high,”  "good  source,”  and 
"more”)  may  not  be  used  on  dietary 
supplements  of  vitamins  or  minerals  to 
characterize  the  level  of  any  substance 
that  is  not  a  vitamin  or  mineral. 


As  previously  discussed,  maintaining 
consistency  in  definitions  of  nutrient 
content  claims  across  the  food  supply  is 
necessary  to  fecilitate  consumer  use  of 
the  information.  Accordingly,  the 
agency  tentatively  concludes  that  with 
the  proposed  change  in  §  101.54(b),  (c), 
and  (e),  and  excluding  the  provisions 
pertaining  to  main  dish  and  meal  type 
products,  all  of  the  provisions  of 
§  101.54  pertaining  to  the  terms  "good 
source,”  "high,”  and  their  synonyms  are 
applicable  to  dietary  supplements. 
Comments  are  requested  on  the 
usefulness  of  “good  source”  and  "high” 
claims  on  dietary  supplements  and  on 
the  appropriateness  of  the  proposed 
levels.  If  other  levels  are  suggested,  data 
in  support  of  such  levels  are  requested. 

b.  ‘^More.”  Although  the  1990 
amendments  do  not  require  that  FDA 
define  the  term  "more,”  the  agency 
recognized  that  there  could  be  instances 
when  a  manufacturer  could  make  a 
statement  on  the  label  or  in  labeling  that 
a  food  contains  more  of  a  desirable 
nutrient  than  is  in  a  reference  food.  FDA 
said  that  such  claims  could  be  useful  to 
describe  the  level  of  vitamins,  minerals, 
protein,  potassium,  and  dietary  fiber  in 
a  food  (56  FR  60421  at  60453). 

Section  101.54(e)(l)(i)  of  the  final  rule 
on  nutrient  content  claims  requires  that 
a  food  contain  at  least  10  percent  more 
of  the  RDI  for  vitamins  or  minerals  or 
of  the  DRV  for  protein,  dietary  fiber,  or 
potassium  before  a  comparative  claim 
using  the  term  "more”  would  be  - 
permitted.  As  discussed  in  the  final  rule 
on  nutrient  content  claims  that 
published  in  the  Federal  Register  of 
January  6, 1993  (58  FR  2302  at  2361), 
the  agency  concluded  that  a  10  percent 
or  greater  level  of  a  nutrient  relative  to 
the  RDI  or  DRV  in  a  serving  of  a  food 
is  nutritionally  significant  and  is  also 
necessary  to  ensure  that  there  is  truly  a 
nutritional  difference  in  the  foods  being 
compared.  This  minimum  difference 
corresponds  to  the  minimum  level  of  a 
nutrient  that  must  be  provided  by  a  food 
for  the  food  to  meet  the  definition  of 
"good  source”  described  in  §  101.54(c) 
(58  FR  2302  at  2414).  Consistent  with 
this  requirement,  a  food  must  provide  at 
least  an  additional  10  percent  of  the 
DRV  or  RDI  compared  to  the  reference 
food  before  it  can  be  designated  as  a 
better  source,  i.e.,  having  “more”  of  the 
nutrient. 

The  agency  tentatively  finds  that  this 
provision  is  applicable  to  dietary 
supplements,  and  that  the  definition  of 
"more”  and  its  synonyms  can  be 
extended  to  dietary  supplements 
without  revision.  FDA  points  out  that 
the  difference  must  be  on  the  basis  of 
the  RDI  or  DRV.  rather  than  on  a  weight 
basis,  for  the  relative  difference  to  have 


nutritional  significance.  For  example, 
consider  a  pr^uct  containing  150  mg  of 
calcium  per  serving.  On  a  weight  basis, 
it  would  have  50  percent  more  calciiun 
than  a  product  containing  100  mg  and 
100  percent  more  than  a  product 
containing  75  mg.  However,  in  terms  of 
the  RDI  for  calcium  (1  g),  a  serving  of 
the  three  products  contains  15, 10,  and 
7.5  percent  of  the  RDI,  respectively. 
While  the  first  two  products  meet  the 
definition  of  a  "good  source”,  i.e.,  at 
least  10  percent  of  the  RDI  per  serving, 
the  difference  between  them  is  not 
nutritionally  significant  and  therefore, 
no  one  product  can  claim  to  contain 
“more”  calcium  than  the  other  two. 

2.  Nutrient  Content  Claims  for  "Light” 
and  "Lite”  (§  101.56) 

Section  3(b)(l)(A)(iii)(III)  of  the  1990 
amendments  requires  I^A  to  define 
"light”  or  "lite”  unless  it  finds  that  the 
term  is  misleading.  In  its  final  rule  on 
nutrient  content  claims,  FDA  concluded 
that  while  the  term  “light”  or  "lite”  is 
primarily  a  relative  claim  that  compares 
one  food  to  another  food,  it  is  often  used 
to  directly  describe  the  food  itself  in  the 
way  that  an  absolute  claim  such  as  "low 
sodium”  is  used.  The  agency  defined 
the  circumstances  in  which  the  term 
"light”  can  be  used  in  §  101.56  of  the 
final  rule  on  nutrient  content  claims  (58 
FR  2302  at  2414).  The  definition  of 
tliese  terms  is  based  on  their  calorie,  fat, 
or  sodium  content. 

Based  on  the  agency's  tentative 
conclusion  that  tne  definition  of  terms 
should  be  consistent  for  all  foods,  the 
agency  is  proposing  to  include  dietary 
supplements  in  the  coverage  of  §  101.56. 
Section  101.56(b)(4)  states  that  a  "light” 
claim  may  not  be  made  on  a  food  for 
which  the  reference  food  meets  the 
definition  of  "low  fat”  and  "low 
calorie.”  As  previously  discussed,  the 
calorie  and  fat  content  of  dietary 
supplements  is  generally  negligible. 
Therefore,  §  101.56(b)(4)  is  likely  to 
preclude  the  use  of  the  term  “light”  on 
labels  or  in  labeling  of  dietary 
supplements  of  vitamins,  minerals, 
herbs,  and  other  similar  nutritional 
substances.  However,  the  agency  is  not 
aware  of  any  evidence  that  the  term 
"light”  or  "lite”  would  be  useful  to 
consumers  of  dietary  supplements,  or 
that  the  term  is  currently  used  to 
describe  dietary  supplements. 

Similarly,  the  term  "lite  in  sodium” 
may  not  be  used  on  a  food  for  which  the 
reference  food  meets  the  definition  of 
"low  in  sodium”  (§  101.56(c)(2)(iii)). 
This  provision  is  likely  to  preclude  the 
use  of  the  term  “lite  in  sodium”  on 
dietary  supplements  because  the 
majority  of  dietary  supplements  meet 
the  definition  of  “low  in  sodium.”  In 
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the  case  of  sodium,  the  agency  is 
proposing  several  nutrient  content 
claims  to  describe  the  level  of  this 
nutrient,  and  the  agency  tentatively 
concludes  that  these  items  will  be 
adequate  to  cover  the  likely  range  of 
variation  of  sodium  contmt  in  dietary 
supplements. 

3.  “Less,”  “Reduced”  and  “Fewer” 
Claims — ^Background 

Undw  section  3(b)(lKA)(iii)  (IV)  and 
(V)  of  the  1990  amendments,  FDA  is 
required  to  define  the  terms  “less”  and 
“r^uced.”  To  ensure  that  the 
reductions  that  are  the  subject  of  these 
comparative  claims  are  nutritionally 
meaningful,  and  that  consumers  are  not 
misled  by  claims  for  reductimis  that  are 
inconsequential,  the  agency  determined 
that  such  claims  on  the  label  or  in 
labeling  of  a  food  can  be  made  only  if 
the  food  has  been  formulated  so  that  it 
contains  at  least  25  percent  less  of  the 
nutrient  than  the  reference  food.  The  25 
percent  reduction  requirement  is  based 
on  agency  findings  that  products  in 
which  there  has  been  a  25  pwcent  or 
greater  reduction  in  the  amotmt  of  a 
nutrient  will  serve  a  useful  role  in  the 
diet  of  those  individuab  who  are 
attempting  to  limit  their  consiunption  of 
the  nutrient.  In  addition,  the  agency 
concluded  that  because  of  variations  in 
nutrient  content  within  a  food  or  class 
of  food,  any  less  of  a  reduction  would 
not  always  ensure  that  the  altered 
product  contained  less  of  the  nutrient 
than  the  regular  product.  The  agency 
included  this  requirement  for  a  25 
percent  reduction  in  the  rec«it  final 
regubtions  defining  “fewer  calories,” 
“less  sugars,”  “less  sodium,”  “less  fat,” 
“less  saturated  fat.”  and  “less 
^olesterol”  (58  FR  2302  at  2414). 

In  the  final  rule  on  nutrient  content 
claims,  the  agency  determined  that  the 
terms  “reduced”  and  “less.”  could  be 
used  to  denote  tbe  same  reduction  in 
the  level  of  a  nutrient  However,  the 
agency  concluded  that  there  were 
differences  in  the  meaning  of  the  two 
claims,  as  reflected  in  the  provisions  for 
the  reference  food  to  which  the 
comparison  drawn  by  each  claim  was 
made  (58  FR  2362).  The  agency  listed 
the  terms  “reduced”  and  "less”  (in  the 
case  of  calories  the  agency  also  included 
the  term  “fewer”)  as  synonyms  (subject 
to  §  101.13(j))  in  §  101.60(b)(4)  for 
calories  (58  ni  2302  at  2416), 

§  101.60(c)(4)  for  sugars  (58  FR  2417), 

§  101.61(b)(6)  for  sodium  (58  FR  2302  at 
2418).  §  101.62(bK4)  for  fat  (58  FR  2302 
at  2418).  (c)(4)  for  saturated  fat  (58  FR 
2302  at  2419).  and  (d)(4)  for  diolesterol 
(58  FR  2302  at  2422).  The  agency  will 
discuss  eadi  of  these  claims  in  detail  in 


the  discussion  of  claims  involving  each 
of  these  nutrients  that  follows. 

4.  Nutrient  Content  Claims  for  the 
Calorie  Content  of  Foods  (§  101.60) 

a,  "Calorie  free."  Under  section 
3(b)(l)(A)(iii)(D  of  the  1990 
amendments,  IDA  is  required  to  define 
the  term  “free.”  unless  it  finds  that  use 
of  the  term  would  be  misleading.  For  a 
food  to  be  bbeled  as  a  “(nutrient)  free 
(product),”  under  section 
403(r)(2)(AKiiKI)  of  the  act,  the  nutrient 
must  usually  be  present  in  the  food  or 
in  a  food  for  which  it  substitutes,  as  that 
term  is  defined  by  the  Secretary  (and  by 
delegation  FDA)  ($  101.13(d)). 

In  arriving  at  tlM  definitions  for  “free” 
for  the  various  nutrients,  the  agency 
chose  the  level  of  the  nutrient  that  is  at 
or  near  the  reliable  limit  of  detection  for 
the  nutrient  and  that  b  dietetically 
trivial  or  physiologically 
inconsequential.  This  approach  is 
consistent  with  that  usm  by  the  agency 
in  the  past  for  defining  “frw.”  FDA 
establi^ed  a  policy  of  using  “free”  as 
a  nutrient  content  claim  for 
physiologically  insignificant 
components  when  it  adopted  a 
regulation  for  sodium  nutrient  content 
claims  that  published  in  the  Federal 
Register  of  April  18, 1984  (49  FR 
15510). 

Bas^  on  the  agency’s  tentative 
conclusion  that  the  definition  of  terms 
should  be  consistent  for  all  foods,  the 
agency  is  proposing  to  include  dietary 
supplemenb  in  the  coverage  of  §  101.60. 
Section  101.60(bKl)  of  the  final  rule  on 
nutrient  content  claims  defines  “calorie 
free”  and  its  synonyms  as  having  less 
than  5  calories  pw  reference  amount. 
FDA  defined  "calorie  free”  because  the 
ability  to  call  attention  to  producb  free 
of  calories  provides  useful  guidance  to 
consumers  who  are  seeking  to  control 
their  caloric  intake.  However,  the 
agency  recognizes  that  the  majority  of 
dietary  supplements  are  typically 
devoid  of  calories  or  have  negligible 
calories.  Therefore,  under  this  proposal, 
“calorie  free”  claims  on  these  presets 
will  have  to  meet  the  requirements  of 
§  101.60(b)(lKii).  This  section  provides 
that  a  food  that  is  inherently  frm  of 
calories  mrist  disclose  that  calories  are 
not  usually  present  in  the  food  (e.g., 
“cider  vinegar,  a  calorie  free  food”). 

b.  "Low  calorie."  i.  Background  on 
"low"  claims.  In  its  rulemaking  on 
nutrient  content  cbims,  the  agency 
defined  “low”  as  a  nutrient  content 
claim  for  total  fat,  saturated  fat. 
cholesterol,  sodium,  and  calories  (56  FR 
60421  at  60438).  The  agency  stated  that 
it  did  not  believe  that  ^e  term  “low” 
should  necessarily  mean  that  a  nutrient 
is  present  In  a  food  in  an 


inconsequential  amount,  as  with  “free,” 
but  rather  that  the  selection  ef  a  food 
bearing  the  term  should  assist 
consumers  in  assembling  a  daily  diet 
that  is  consistent  with  recommendations 
to  limit  the  intake  of  certain  nutrimito. 
The  starting  point  for  the  definition  of 
“low”  was  the  level  that  FDA  defined  as 
a  measurable  amount  of  the  nutrient  in 
a  serving  of  food.  FDA  defined  this 
amount  as  2  percent  or  more  of  the 
reference  value  (i.e.,  DRV),  the  level  at 
which  all  of  the  nutrienb  in  question 
can  be  measured  in  all  or  nearly  all 
foods. 

Because  FDA  believed  that  2  percrat 
of  the  DRV  could  be  overly  restrictive  as 
a  definition  for  “low”  for  those 
nutrients  that  are  not  contributed  by  all 
food  categories  or  that  are  found  in 
rebtively  few  foods,  the  agency  then 
adjusted  the  2  percent  definition 
according  to  the  nutrient’s  estimated 
distribution  across  food  categories  (56 
FR  60421  at  60440). 

ii.  Application  of  the  nutrient  content 
claim  "low  calorie"  to  dietary 
supplements.  Sectiem  101.60(b)(2)  of  the 
final  rule  cm  nutrient  content  cbdms 
defines  “low  calorie”  as  having  no  more 
than  40  (^lories  per  reference  amount 
and.  if  the  food  has  a  reference  amoimt 
of  30  g  or  less  or  two  tablespoons  or  less 
(except  for  sc^ar  substitutes),  per  50  g. 
This  definition  represents  2  percent  of 
the  agency’s  reference  calorie  intake  of 
2,000  calories.  Because  c^alories  are 
ubiquitous  across  food  categories,  no 
adjustment  was  necessary.  Thb 
definition  reflecb  the  agency’s  long* 
established  criterion  of  40  c^ories  per 
serving  in  the  definition  of  “low 
calorie”  (43  FR  43248,  September  22, 
1978).  As  previously  disemssed,  the 
agency  believes  that,  except  in  fish  oils 
and  certain  herbal  products,  calories  are 
negligible  in  dieta^  supplements.  This 
term  will  thus  likely  be  of  limited 
usefulness  and  infrequently  employed 
on  the  labels  or  in  ladling  of  dietary 
supplements.  However,  FDA  tentatively 
concludes  that  there  is  no  reason  to 
preclude  the  use  of  this  term. 

c.  "Reduced  calories"  and  "fewer 
calories.”  Section  101.60(b)(4)  of  the 
final  rule  on  nutrient  claims  defines 
“reduced  calories”  and  “fewer  calories” 
and  their  synonyms  as  being  at  least  25 
percent  fewer  calories  per  reference 
amount  than  an  appropriate  reference 
food.  Because  dietaiv  supplemrats  are 
negligible  sources  of  calories,  it  is 
unlikely  that  this  term  will  be  used  on 
the  label  or  in  labeling  of  dietary 
supplements.  While  ^A  believes  that 
these  terms  are  likely  to  be  of  limited 
usefulness  on  the  label  and  in  labeling 
of  these  products,  there  may  be  some 
instances  in  which  these  terms  are 
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applicable  to  particular  brands  or  types 
of  dietary  supplements.  Therefore,  the 
agency  tentatively  concludes  that  there 
is  no  need  to  preclude  the  use  of  these 
terms. 

d.  Nutrient  content  claims  for  sugar 
content.  1.  "Sugar  free."  Section 
101.60(c)(1)  requires  that  for  a  food  in 
conventional  food  form  to  make  a 
“sugar  free"  claim,  the  food  must 
contain  less  than  0.5  g  of  sugars  per 
serving.  The  final  rule  on  mandatory 
nutrition  labeling  (58  FR  2079  at  2098) 
defines  "sugars”  in  §  101.9(c)(6)(ii)  to 
include  all  fi«e  monosaccharides  and 
disaccharides.  Sugar  alcohols  are  not 
included  in  the  definition  of  “sugars” 
because  they  have  metabolic  effects 
difierent  than  sugars  and  have  a  history 
of  being  considered  to  be  sugar 
substitutes  rather  than  sugars. 

Less  than  0.5  g  of  sugar  per  serving  is 
an  amount  that  is  consistent  with  the 
agency's  policy  of  defining  “free” 
claims  at  or  near  the  reliable  limit  of 
detection  and  in  an  amount  which  is 
dietetically  inconsequential.  As  a  result, 
even  frequent  consumption  of  a  food 
bearing  a  “sugar  free”  claim  would  not 
result  in  an  intake  of  sugars  that  would 
affect  the  overall  diet  in  any  meaningful 
way.  Further,  the  agency  also  considers 
it  important  that  nutrient  content  claims 
correspond  with  the  nutrition  label, 
which  serves  as  a  source  of  specific 
information  for  consumers  concerning 
the  nutritional  value  of  the  food. 

FDA  is  proposing  to  include  dietary 
supplements  within  the  coverage  of  this 
definition.  The  agency  is  taking  this 
action  based  on  its  tentative  conclusion 
that  the  definition  of  terms  should  be 
consistent  for  all  foods.  Moreover,  this 
position  is  consistent  with  the  position 
that  FDA  is  taking  with  respect  to  sugars 
in  the  proposed  rule  on  mandatory 
nutrition  labeling  for  dietary 
supplements  of  vitamins  or  minerals 
wUch  is  published  in  a  separate 
document  in  this  issue  of  tne  Federal 
Register  (see  proposed  §  101.36(b)(3)). 
Under  that  proposal,  the  nutrition  la^l 
must  contain  information  on  sugars 
content  when  sugars  are  present  in  the 
dietary  supplement  in  more  than 
insignificant  amounts,  or  when  a  claim 
is  made.  In  that  proposal,  analytical 
values  for  sugar  content  ^at  are  less 
than  0.5  g  are  to  be  declared  as  zero  on 
the  nutrition  label,  thus  providing 
consistency  with  this  docviment. 

As  stated  above,  section  411  of  the  act 
states  that  the  label  or  labeling  of  a 
dietary  supplement  of  a  vitamin  or 
mineral  may  not  give  prominence  to  any 
ingredient  diat  is  not  a  vitamin  or  a 
mineral.  Therefore,  if  a  sugar  was  an 
ingredient  in  a  dietary  supplement  of 
vitamins  or  minerals,  claims  about  the 


sugars  content  would  have  to  be 
restricted  on  the  product.  However, 
“sugar-free”  is  an  absence  claim  which 
asserts  that  a  sugar  is  not  an  ingredient. 
Therefore,  FDA  tentatively  concludes 
that  the  use  of  this  term  is  acceptable  on 
dietary  supplements  for  vitamins  or 
minerals,  as  well  as  for  other  types  of 
dietary  supplements. 

Section  101.60(c)(l)(ii)  requires  that 
the  food  contain  no  ingredient  that  is  a 
sugar  or  that  is  generally  understood  by 
consumers  to  contain  sugars,  unless  the 
listing  of  the  ingredient  in  the 
ingredient  statement  is  followed  by  an 
asterisk  that  refers  to  the  statement 
below  the  list  on  ingredients,  which 
states  “adds  a  negligible  amoimt  of 
sugar”  or  “adds  a  dietarily  insignificant 
amount  of  sugar.”  The  agency 
tentatively  concludes  that  this  provision 
is  not  in  conflict  with  section  411  of  the 
act  because  any  such  amounts  are 
dietarily  insignificant.  Moreover,  such 
an  approach  is  consistent  with  FDA’s 
tentative  conclusion  that  the  definition 
of  terms  should  be  consistent  for  all 
foods. 

Further,  FDA  believes  that  “sugar 
free”  claims  are  appropriate  on  dietary 
supplements  because  of  consumer 
interest  in  the  sugars  content  of  food; 
the  fact  that  sugars  are  added  to  dietary 
supplements,  particularly  to  chewable 
children’s  dietary  supplements;  and  the 
agency’s  long-standing  practice  of 
providing  for  the  use  of  descriptive 
terms  intended  to  reflect  the  absence  of 
sugars.  Therefore,  FDA  tentatively  finds 
that  following  synonyms  for  “sugar 
free”  for  foods  in  conventional  food 
form  are  applicable  to  dietary  ■ 
supplements:  “fiue  of  sugar,”  “no 
sugar,”  “zero  sugar,”  “without  sugar,” 
“sugarless,”  “trivial  source  of  sugar,” 
“negligible  soimre  of  sugar,”  and 
“dietarily  insignificant  source  of  sugar.” 

The  agency  recognizes  that  there  are 
chewable  dietary  supplements  marketed 
for  very  yoimg  children  that  are 
formulated  with  sugar  or  other 
sweeteners.  While  the  amounts  of  other 
nutrients  of  public  health  importance  in 
dietary  supplements,  such  as  sodium, 
may  be  quite  small  or  nonexistent,  the 
amount  of  sugars  in  dietary 
supplements  in  chewable  form 
represents  a  potentially  contributing 
factor  to  dental  caries.  As  a  result,  the 
agency  is  proposing  in  new 
§  101.60(c)(4)  to  provide  for  absence 
claims  for  sugars  on  dairy  supplements 
of  vitamins  or  minerals  that  are 
intended  specifically  for  use  by  infants 
and  children  less  than  2  years  of  age.  As 
a  result,  current  §  101.60(c)(4)  and  (c)(5) 
are  redesignated  as  §  101.60(c)(5)  and 
(c)(6). 


ii.  "Low  sugar".  While  the  agency 
defined  “sugar  free,”  FDA  did  not 
define  “low  sugars”  in  its  final  rule  on 
nutrient  content  claims.  Unlike  the 
claim  “sugar  free,”  which  is  based  on 
the  absence  of  sugars  in  a  food,  a 
definition  for  a  “low”  level  of  sugars  in 
a  food  would  relate  to  the  total  amount 
recommended  for  daily  consumption. 
Because  the  available  consensus 
documents  do  not  provide  quantitative 
recommendations  for  daily  intake  of 
sugars,  FDA  has  not  set  a  reference 
value  for  this  nutrient  (see  58  FR  2206 
at  2220).  The  agency  thus  concluded 
that  without  a  reference  value  for 
sugars,  “low  sugars”  could  not  be 
defined  (58  FR  2302  at  2335).  For  these 
reasons,  the  agency  has  tentatively 
concluded  that  “low  sugar”  cannot  be 
defined  for  use  on  labels  and  in  labeling 
of  dietary  supplements. 

FDA  is  not  aware  of  any  new  data  that 
would  provide  a  basis  for  defining  a 
claim  of  "low  sugar”  for  use  on  labels 
or  in  labeling  of  dietary  supplements. 
Additionally,  section  411  of  the  act 
specifies  that  ingredients  of  dietary 
supplements  of  vitamins  or  minerals, 
other  than  vitamins  or  minerals,  cannot 
be  highlighted  or  given  prominence. 
Therefore,  even  if  a  definition  of  “low 
sugar”  is  eventually  possible,  under  the 
act,  its  use  could  not  be  authorized  on 
dietary  supplements  of  vitamins  and 
minerals. 

iii.  "No  added  sugar."  Section 
101.60(c)(2)  states  that  the  terms  “no 
added  sugar,”  “without  added  sugar,” 
or  “no  sugar  added”  may  be  used  only 
if:  (1)  No  amount  of  sugars,  as  defined 
in  §  101.9(c](6)(ii),  or  any  ingredient  that 
contains  sugars  or  that  functionally 
substitutes  for  added  sugars  is  added 
during  processing  or  packaging,  (2)  the 
product  does  not  contain  an  ingredient 
containing  added  sugars,  and  (3)  the 
food  that  it  resembles  and  for  which  it 
substitutes  normally  is  formulated  vrith 
sugars. 

In  a  discussion  of  the  nutrient  content 
claim  “no  added  sugars”  in  the 
November  1991  proposal  on  nutrient 
content  claims  (56  HI  60421  at  60437 
and  60438),  the  agency  summarized  its 
position  on  the  use  of  the  terms  “no 
added  sugar,”  “no  sugar  added,”  and 
“without  added  sugar.”  FDA  expressed 
concern  that  consumers  may  expect 
such  products  to  be  “low”  or  “reduced 
in  calories”  and  has  therefore  required 
that  statements  that  the  food  is  not  “low 
calorie”  or  “reduced  calorie” 
accompany  the  claim  imless  the  food 
meets  the  requirements  for  a  “low”  or 
“reduced  calorie”  claim. 

In  the  final  rule  on  nutrient  content 
claims,  the  agency  concluded  that  the 
use  of  a  descriptive  term  that  implies 
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that  the  product  has  been  made  without 
adding  sugars  would  be  more  helpful  to 
consumers  in  implementing  dietary 
guidelines  (i.e.,  “consume  sugars  only 
in  moderation”)  (Ref.  1)  than  would  a 
term  that  is  limited  only  to  sucrose  (i.e., 
"sugar”)  (58  FR  2302  at  2326).  Further, 
the  agency  concluded  that  to  avoid 
misleading  consumers,  such  terms 
should  be  limited  to  foods  that  would  be 
expected  to  contain  added  sugars. 

Claims  concerning  the  absence  of  added 
sugars  in  foods  in  conventional  food 
form  that  would  not  normally  contain 
added  sugars  (e.g.,  canned  tuna  or 
potato  chips)  are  likely  to  mislead 
consumers  into  thinking  that  a 
particular  brand  may  be  more  desirable 
when  compared  to  other  brands  of  the 
same  product 

As  previously  discussed,  FDA 
tentatively  concludes  that  dietary 
supplements  are  negligible  sources  of 
calories.  However,  the  agency  believes 
that  the  declaration  of  the  presence  or 
absence  of  sugars  in  dietary 
supplements  may  be  useful  for 
consumers  because  of  the  relationship 
of  sugars  and  dental  caries  and  the  fact 
that  some  dietary  supplements  are  made 
with  sugars 

As  is  the  case  for  foods  in 
conventional  food  form,  the  agency 
believes  that  to  avoid  misleading 
consumers,  the  term  “no  added  sugar” 
should  be  limited  to  dietary 
supplements  that  would  be  expected  to 
contain  added  sugars.  Claims 
concerning  the  absence  of  added  sugars 
on  products  that  would  not  normally 
contain  added  sugar  (e.g..  dietary 
supplements  for  adults)  are  likely  to 
mislead  consumers  into  thinking  that  a 
particular  brand  may  be  more  desirable 
when  compared  to  other  brands  of  the 
same  product.  Accordingly.  FDA 
tentatively -concludes  that  §  101.60(c)(2) 
is  applicable  to  dietary  supplements  in 
its  entirety. 

iv.  “Reduced  sugar”  or  "less  sugar.” 
Section  101.60(c)(4),  which  FDA  is 
proposing  to  redesignate  as 
§  101.60(c)(5),  dehnes  “reduced  sugar,” 
“less  sugar,”  and  “lower  sugar”  as  a 
reduction  of  at  least  25  percent  per 
reference  amount.  FDA  tentatively 
concludes  that  these  terms  cannot  be 
made  on  dietary  supplements  of 
vitamins  and  minerals  because  section 
411  of  the  act  states  that  labeling  and 
advertising  fOT  dietary  supplements  of 
vitamins  and  minerals  cannot  give 
prominence  to  or  emphasize  ingredients 
that  are  not  vitamins  or  minerals. 
Therefore,  FDA  is  proposing  to  amend 
§  101.60(c)(5)  by  adding  dietary 
supplements  to  the  list  of  foods  on 
which  the  use  of  the  term  "reduced"  or 


its  synonyms  to  describe  the  sugars 
content  is  not  permissible. 

However,  under  this  proposal,  these 
terms  may  be  used  on  dietary 
supplements  that  are  not  subject  to 
section  411  of  the  act,  such  as  dietary 
supplements  of  fiber,  of  herbs,  and  of 
other  similar  nutritional  substances. 
Section  411  does  not  preclude  such 
claims  and,  as  stated  above,  the  agency 
has  tentatively  concluded  that  the 
definition  of  terms  should  be  consistent 
for  all  foods  at  least  to  the  extent 
permitted  by  law. 

V.  “Unsweetened”  and  “no  added 
sweeteners.”  In  the  September  22. 1978, 
final  rule,  on  label  statements  for  special 
dietary  foods  (43  FR  43248),  FDA 
addressed  the  term  "imsweetened”  and 
“no  added  sweeteners.”  The  agency 
concluded  that  “unsweetened”  and  "no 
added  sweeteners"  claims  are  factual 
statements  about  the  organoleptic 
properties  of  the  foods  (i.e.,  they  are 
“taste  claims”).  FDA  received  no 
comments  to  its  November  27, 1991, 
proposed  rules  on  nutrient  content 
claims  to  change  this  view  (58  FR  2302 
at  2327).  Unlike  the  terms  “sugar  free" 
or  “no  added  sugars,”  these  terms  are 
not  nutrient  content  claims  for  foods  in 
conventional  food  form  (see 
§  101.60(c)(3)). 

The  term  “unsweetened”  is 
meaningful  for  foods  in  conventional 
food  form  and  is  used  primarily  for 
foods  with  inherent  sugars  content 
(such  as  juices).  Dietary  supplements, 
however,  generally  do  not  have  an 
inherent  sugars  content  because  they  are 
generally  formulated  products. 
Therefore,  the  agency  believes  that  there 
is  no  apparent  usefulness  in  applying 
the  terms  “unsweetened”  or  “no  added 
sweeteners”  to  dietary  supplements. 
While  the  agency  believes  that  the  terms 
“sugar-free”  and  “no  added  sugar.”  and 
their  synonyms,  are  sufficient  to 
describe  absence  claims  for  sugar  for 
dietary  supplements,  the  agency 
tentatively  concludes  that  there  is  no 
need  to  preclude  the  use  of  the  term 
“unsweetened.” 

5.  Nutrient  Content  Claims  for  the 
Sodium  Content  of  Foods  (§  101.61) 

a.  “Sodium  /ree.”In  its  April  18, 1984, 
regulation  on  sodium  nutrient  content 
claims  (21  CFR  101.13),  FDA  defined  a 
“sodium  free”  food  as  one  containing 
less  than  5  mg  of  sodium  per  serving. 
FDA  established  this  definition  to 
ensure  that  a  food  that  meets  this 
definition  would  contribute  only  a 
trivial  amount  of  sodium  to  the  total 
diet  for  all  individuals  (49  FR  15510). 
This  definition  was  retained  in  the  final 
rule  on  the  nutrient  content  claims  (58 
FR  2302  at  2417)  and  codified  at 


§  101.61(b)(1).  This  definition  is 
consistent  with  the  concept  of  a 
dietetically  trivial  amount  used  as  the 
basis  for  determining  “free”  claims  for 
foods  in  conventional  food  form. 

As  previously  discussed  in  section 
rV.B.3.a.  of  this  document  on  “calorie 
free”  claims,  the  agency  is  concerned 
about  potential  consumer  confusion  if  a 
food  bearing  a  “nutrient  free”  claim  lists 
that  nutrient  on  the  ingredient  list. 
Section  101.61(b)(l)(ii)  of  the  final  rule 
on  nutrient  content  claims  states  that 
the  term  “sodium  free”  may  be  used  if 
the  food  contains  no  ingredient  that 
contains  sodium,  unless  the  listing  of 
the  ingredient  in  the  ingredient 
statement  is  followed  by  an  asterisk  that 
refers  to  the.  statement  ^low  the  list  of 
ingredients,  which  states:  “Adds  a 
trivial  amount  of  sodium.”  “adds  a 
negligible  amount  of  sodium,”  or  “adds 
a  dietarily  insignificant  amount  of 
sodium.”  The  agency  believes  that,  as  in 
the  case  of  “sugar  fr^,”  such  a 
disclosure  statement  will  be  helpful  to 
avoid  consumer  confusion  about  the 
quantity  of  sodium  in  the  food. 

FDA  is  unaware  of  any  evidence  that 
would  suggest  that  the  definition  for 
“sodium  free”  should  be  changed  for 
dietary  supplements.  Thus,  FDA 
tentatively  concludes  that  §  101.61(b)(1) 
is  applicaole  to  dietary  supplements 

b.  Low  sodium”  and  “very  low 
sodium.”  Section  101.61(b)(2)  of  the 
final  rule  on  nutrient  content  claims 
states  that  the  term  “very  low  sodium” 
may  be  used  on  the  label  and  in  labeling 
of  foods  that  contain  35  mg  or  less  of 
sodium  per  reference  amount  and,  if  the 
food  has  a  reference  amount  of  30  g  or 
less  per  2  tablespoons  or  less,  per  50  g. 
Section  101.61(b)(4)  states  that  the  term 
“low  sodium”  may  be  used  on  the  label 
and  in  labeling  of  foods  that  contain  140 
mg  or  less  of  sodium  per  reference 
amount  and,  if  the  food  has  a  reference 
amount  of  30  g  or  less  per  2  tablespoons 
or  less,  per  50  g.  The  synonyms  for  “low 
sodium”  include  “low  in  sodium,” 
“contains  a  small  amount  of  sodium,” 
and  “low  source  of  sodium.” 

The  descriptive  terms  “low  sodium" 
and  “very  low  sodium”  have  been 
defined  and  used  for  nearly  10  years, 
and  the  agency  believes  that  consiuners 
have  become  familiar  with  them.  Given 
this  fact  and  the  agency’s  tentative 
conclusion  that  the  definition  of  terms 
should  be  consistent  for  all  foods,  the 
agency  tentatively  finds  that  there  is  no 
reason  to  create  different  definitions  for 
sodium  for  dietary  supplements  than  for 
foods  in  conventional  food  form. 
Therefore,  the  agency  tentatively  finds 
that  the  provisions  for  “low  sodium” 
and  “very  low  sodium”  in  §  101.61  are 
appropriate  for  dietary  supplements. 
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c.  "Reduced  sodium."  Section 
101.61(b)(6)  defines  “reduced  sodium” 
claims  and  its  synonyms.  This  section 
states  that  the  food  must  contain  at  least 
25  percent  less  sodium  per  reference 
amount  than  an  appropriate  reference 
food  (§101.61(b)(6)(i)).  Section 
101.61(b)(6)(iii)  states  that  the  nutrient 
content  claim  “reduced  sodium”  and  its 
synonyms  may  not  be  made  on  the  label 
or  in  labeling  of  a  food  if  the  nutrient 
content  of  the  reference  food  meets  the 
definition  for  “low  sodiiun.” 

Based  on  its  tentative  conclusion  that 
the  definition  of  terms  should  be 
consistent  for  all  foods,  the  agency  is 
proposing  to  include  dietary 
supplements  in  the  coverage  of 
§  101.61(b)(6).  The  agency  notes, 
however,  ^at  the  use  of  this  term  on 
dietary  supplements  will  be  limited  by 
§  101.61  (bH6)(iii)  because  the  majority 
of  likely  reference  foods  for  dietaiy 
supplements  will  meet  the  definition  of 
“low  sodium.”  However,  the  agency  Is 
not  aware  of  any  reason  to  preclude  the 
use  of  this  term  on  dietary  supplements. 
Moreover,  many  dietary  supplements 
may  qualify  fm  a  “less  sodium”  claim. 
Thus  the  agency  is  proposing  to  provide 
for  the  use  of  these  terms  on  dietary 
supplements. 

d.  "Unsalted"  and  "salt  free."  FDA 
has  defined  “salt  hee,”  “unsalted,” 
“without  added  salt,”  and  “no  salt 
added”  for  foods  in  §  101.6Kc)  to 
prevent  the  use  of  these  terms  from 
being  misleading  to  consumers.  Section 
101.61(c)(1)  requires  that  any  fbod 
bearing  the  claim  “salt  free”  must  meet 
the  definition  of  "sodium  free”.  As 
defined  by  §  101.61(c)(2),  the  terms 
"unsalted,”  “no  salt  added,”  or 
“without  added  salt”  may  be  used  only 
if  no  salt  is  added  to  the  food  during 
processing,  and  the  food  that  it 
resembles  and  fm  which  it  substitutes  is 
normally  processed  with  salt  (e.g., 
peanuts).  In  addition,  a  declaration  on 
the  food  label  that  the  food  is  not 
sodium  free,  if  that  is  in  fact  the  case, 

is  required  to  avoid  misleading 
consumers  when  claims  that  a  food  is 
unsalted  or  contains  no  added  salt  are 
made.  The  intent  of  these  requirements 
is  to  aid  consumers  in  maintaining 
healthy  dietary  practices  by  helping 
consumers  identify  foods  with  minimal 
sodium  content. 

Claims  on  the  salt  content  of  foods  in 
conventional  food  form  are  meaningful 
because  salt  is  the  major  source  of 
sodium  in  food.  Salt  is  added  to  food  for 
flavor,  for  preservation,  and  as  a 
processing  aid.  The  agency  has  no 
evidence  ^at  salt  is  \xsed  in  the 
formulation  dietary  supplements. 
Fiuther,  §  101.61(e)(2Kii)  states  that 
these  terms  may  only  be  used  when  the 


food  that  it  resembles  or  for  which  it 
substitutes  is  normally  processed  with 
salt. 

Salt  is  not  needed  for  preservation  or 
as  a  processing  aid  in  the  manufacture 
of  dietary  supplements.  Salt  is  unlikely 
to  be  used  as  a  flavoring  agent  in  dietary 
supplements  because  it  would  impart  an 
rmdesirable  salty  taste.  Therefore,  the 
agency  tentatively  concludes  that 
requirements  for  salt  claims  are  not 
useful  for,  or  applicable  to,  dietary 
supplements,  and  that  the  use  of  these 
terms  is  precluded  by  the  provision 
cited  above.  Therefore,  no  other 
provisions  are  necessary  to  preclude  the 
use  of  this  term.  Comments  are 
requested  on  this  tentative  conclusion. 
The  agency  is  also  interested  in  any  data 
on  the  presence  of  salt  in  dietary 
supplements. 

6.  Nutrient  Content  Claims  for  the  Fat. 
Fatty  Acid,  and  Cholesterol  Content  of 
Foods  (§  101.62) 

a.  "Fat  free,"  "low  fat,"  and  "reduced 
fat."  Section  101.62(b)(l)(i)  states  that  a 
food  may  be  labeled  as  “fat  fiee”  if  the 
food  contains  less  than  0.5  g  of  fat  per 
reference  amount  If  the  fo<^  contains 
less  than  that  amount  of  fat  without 
benefit  of  special  processing,  alteration, 
formulation,  or  reformulation,  it  must  be 
labeled  to  disclose  that  fat  is  not  usually 
present  in  the  food  (e.g.,  "broccoli,  a  fat 
free  food”). 

Section  101.62(b)(2)(i)  states  that  the 
terms  “low  fat”  and  its  synonyms  may 
be  used  on  the  label  and  in  labeling  of 
foods  provided  that  the  food  contains  3 
g  or  less  of  fat  per  reference  amount  and. 
if  the  food  has  a  reference  amount  of  30 
g  or  less  or  2  tablespoons,  per  50  g. 
Section  101.62(b)(2)(ii)  provides  that  if 
the  food  meets  these  conditions  without 
the  benefit  of  special  processing, 
alteration,  formulation,  or  reformulation 
to  lower  fat.  it  shall  be  labeled  to  clearly 
refer  to  all  food  of  its  tyffe  and  not 
merely  to  the  particular  brand  to  which 
the  label  attaches  (e.g..  “frozen  perch,  a 
low  fat  food”). 

Section  101.62(b)(4)  states  that  the 
term  “reduced  fat”  and  its  synonyms 
may  be  used  on  the  label  and  in  labeling 
of  foods  provided  that  the  food  contains 
at  least  25  percent  less  fat  per  reference 
amount  tlian  an  appropriate  reference 
food,  while  §  101.62(b)(4)(iii)  provides 
that  the  claim  “reduced  fat”  cannot  be 
made  on  the  label  or  in  labeling  of  a 
food  if  the  nutrient  content  of  the 
reference  food  meets  the  definition  of 
“low  fat.” 

Based  on  the  agency’s  tentative 
conclusion  that  the  definition  of  terms 
should  be  consistent  for  all  foods,  the 
agency  is  proposing  to  include  dietary 
supplements  in  the  coverage  of  these 


provisions.  Although  fot  content  Is 
t^ically  insignificant  or  nonexistent  in 
dietary  supplements,  and  “fat-free.” 
“low-fat,”  and  “reduced  fiat”  claims  are 
unlikely,  there  may  be  products  for 
which  these  claims  would  appropriately 
apply.  For  example,  some  fish  liver  oils 
may  qualify  for  a  “low  fat”  claim 
depending  on  the  labeled  serving  size. 
Further,  the  form  of  the  claim  allowed 
on  foods  natvirally  fiee  of,  or  low  in.  fat 
(i.e.,  “a  fiit-free  fbod”)  would  be 
permitted  under  this  rule.  FDA  requests 
comment  and  relevant  data  on  the  above 
tentative  conclusion. 

b.  Nutrient  content  claims  for  fatty 
acid  content.  Section  101.62(c)(l)(i) 
states  that  the  term  “saturated  fat  finse” 
and  its  synonyms  may  be  used  on  the 
label  or  in  labeling  of  a  food  if  the  food 
contains  less  than  0.5  g  of  saturated  fist 
per  reference  amoimt  and  the  level  of 
trans  fatty  acids  does  not  exceed  1 
percent  of  the  total  fat.  Section 
101.62(c)(l)(iii)  provides  that  the  food 
must  be  labeled  to  disclose  that 
saturated  fat  is  not  usually  present  in 
the  food,  if  the  food  contains  less  than 
0.5  g  saturated  fat  without  the  benefit  of 
special  processing,  alteration, 
formulation,  or  reformulation. 

Section  101.62(c)(2)(i)  states  that  the 
term  “low  in  saturated  fat”  and  its 
synonyms  may  be  used  on  the  label  and 
in  labeling  of  food  if  the  food  contains 
1  g  or  less  of  saturated  fatty  acid  per 
reference  amount  and  not  more  than  15 
percent  of  calories  from  saturated  fatty 
acids.  Section  101.62(c)(2)(ii)  requires 
that  the  food  must  be  labeled  to  refer  to 
all  foods  of  its  type,  not  merely  to  a 
particular  brand  as  being  low  in 
saturated  fat.  if  the  food  meets  the 
definition  of  "low  in  saturated  fat” 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  (e.g.,  "raspberries,  a  low 
saturated  fat  food”)  (58  FR  2302  at 
2338). 

Section  101.62(c)(4)(i)  states  that  the 
term  “reduced  saturated  fat”  and  its 
synonyms  may  be  used  if  the  food 
contains  at  least  25  percent  less 
saturated  fat  per  reference  amount  than 
an  appropriate  reference  food,  and 
§  101.62(c)(4)(iii)  states  that  a  “reduced 
saturated  fat”  claim  may  not  be  made  on 
the  label  or  in  labeling  of  a  food  if  the 
nutrient  meets  the  definition  for  “low 
saturated  fat.” 

For  the  reasons  set  forth  in  the 
previous  section  on  fat  claims,  even 
though  saturated  fat  claims  are  likely  to 
have  limited  application  to  dietary 
supplements.  FDA  is  proposing  to 
include  dietary  supplements  in  the 
coverage  of  §  101.62(c). 

c  Nutrient  content  claims  for 
cholesterol.  Section  101.62(d)(lMi)  and 
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(d)(l)(ii)  states  that  the  term 
“cholesterol  free”  and  its  synonyms 
may  be  used  provided  that  the  food 
contains  less  than  2  mg  of  cholesterol 
per  reference  amount  and  per  50  g  if  the 
reference  amount  is  30  g  or  less  or  2 
tablespoons  or  less.  In  addition,  the  food 
must  contain  2  g  or  less  of  saturated  fat 
per  serving. 

Section  101.62  (d)(l)(i)(D)  and 
(d)(l)(ii)(E]  provides  that  if  the  food 
contains  less  than  2  mg  of  cholesterol 

eer  reference  amount  without  the 
enefit  of  special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
cholesterol  content,  then  it  must  be 
labeled  to  disclose  that  cholesterol  is 
not  usually  present  in  the  food  (e.g., 
“applesauce,  a  cholesterol-free  food”). 

Other  paragraphs  in  §  101.62(d) 
require  that  foods  that  contain  more 
than  13  g  of  total  fat  per  reference 
amount  per  labeled  serving  or  per  50  g, 
if  the  reference  amount  is  30  g  or  less 
or  2  tablespoons  or  less,  disclose  the 
amount  of  fat  in  a  serving.  The  agency 
is  not  aware  of  any  dietary  supplement 
that  contains  fat  at  this  level  and  thus 
tentatively  concludes  that  these 
paragraphs  will  have  no  application  to 
dietary  supplements.  Comment  is 
requested  on  this  tentative  conclusion. 

Section  101.62  (d)(2)(i)  and  (d)(2)(ii) 
states  that  the  term  “low  in  cholesterol” 
and  its  synonyms  may  be  used  on  the 
label  and  in  labeling  of  foods  provided 
that  the  food  contains  20  mg  or  less  of 
cholesterol  per  reference  amoimt  and,  if 
the  food  has  a  reference  amount  of  30 
g  or  less  or  2  tablespoons  or  less,  per  50 
g.  The  food  must  also  contain  2  g  or  less 
saturated  fat  per  reference  amount. 
Again,  foods  that  contain  20  mg  or  less 
of  cholesterol  without  the  benefit  of 
special  processing,  alteration, 
formulation,  or  reformulation  to  lower 
cholesterol  content  must  be  labeled  to 
refer  to  all  foods  of  that  type  and  not 
merely  to  the  particular  brand  (e.g., 

“low  fat  cottage  cheese,  a  low 
cholesterol  food”). 

Section  101.62(d)(4)(i)  states  that  the 
term  “reduced  cholesterol”  and  its 
synonyms  may  be  used  on  the  label  or 
in  labeling  of  food  if  the  food  has  been 
specifically  formulated,  altered,  or 
processed  to  reduce  its  cholesterol 
content  by  25  percent  or  more  from  the 
reference  food  for  which  it  substitutes, 
that  has  a  significant  (i.e.,  5  percent  or 
more)  market  share,  and  the  food 
contains  2  g  or  less  of  saturated  fatty 
acid  per  reference  amount. 

As  discussed  previously,  the  agency 
has  tentatively  concluded  that  amounts 
of  cholesterol,  like  total  fat  and 
saturated  fat.  are  negligible  in  dietary 
supplements.  Therefore,  the  cholesterol 
claims  are  likely  to  be  of  limited 


usefulness  on  dietary  supplements. 

Other  than  the  form  of  the  claims 
allowed  on  foods  naturally  free  of,  or 
low  in,  a  nutrient  (e.g.,  “a  fat-free  food,” 
“a  low  cholesterol  food”),  the  use  of 
cholesterol  clmms  is  unlikely.  However, 
based  on  the  agency’s  tentative 
conclusion  that  the  definition  of  terms 
should  be  Consistent  for  all  foods,  the 
agency  is  proposing  to  include  dietary 
supplements  in  the  coverage  of 
§  101.62(d). 

In  summary,  the  agency  tentatively 
concludes  that  subject  to  the  proposed 
change  in  §  101.62(a)(3)  and  excluding 
the  provisions  that  pertain  to  main  dish 
and  meal-type  products,  all  of  the 
provisions  of  §  101.62  pertaining  to  the 
fat,  fatty  acid,  and  cholesterol  content  of 
foods  are  applicable  to  dietary 
supplements. 

d.  "Lean”  and  "extra  lean."  The 
definitions  for  “lean”  and  “extra  lean” 
in  §  101.62(e)  specify  permitted  levels  of 
total  fat,  saturated  fat,  and  cholesterol 
and  limit  the  use  of  the  terms  to  seafood 
or  game  meat,  meal  products  and  main 
dish  products.  Therefore,  FDA 
tentatively  concludes  that,  at  least  as 
currently  defined,  these  terms  have  no 
application  for  dietary  supplements. 
Accordingly,  the'  agency  is  not 
proposing  to  extend  the  coverage  of  the 
terms  “lean”  or  “extra  lean”  to  dietary 
supplements. 

7.  Implied  Nutrient  Content  Claims 
(§101.65) 

a.  Claims  that  are  not  nutrient  content 
claims.  Section  403(r)(l)(A)  of  the  act 
rovides  that  a  food  is  misbranded  if  it 
ears  a  claim  that  “expressly  or  by 
implication  characterizes  the  level”  of  a 
nutrient  imless  the  claim  is  made  in 
accordance  with  regulations  established 
by  FDA.  Section  3(b)(l)(A)(i)  of  the  1990 
amendments  instructs  the  agency  to 
establish  regulations  that  identify  claims 
described  in  section  403(r)(l)(A)  of  the 
act  that  comply  with  section  403(r)(2)  of 
the  act.  Accordingly,  FDA  defined 
implied  nutrient  content  claims  in 
§  101.13(b)(2)  (58  FR  2302  at  2411). 

In  §  101.65,  FDA  listed  several  types 
of  statements  that  can  be  excluded  from 
the  requirements  of  section  403 (r)  of  the 
act  because  they  are  not  implied 
nutrient  content  claims  (58  FR  2302  at 
2423).  These  statements  include;  (1) 
Statements  that  facilitate  avoidance,  (2) 
statements  about  ingredients  that  do  not 
serve  nutritive  purposes,  (3)  statements 
about  ingredients  that  provide  added 
value,  (4)  certain  types  of  statements  of 
identity,  and  (5)  statements  of  special 
dietary  usefulness.  Section  101.65(b) 
states  that  these  types  of  label 
statements  about  the  nature  of  a  product 
are  not  nutrient  content  claims  when 


made  on  labels  of  foods,  unless  such 
statements  are  made  in  a  context  that 
would  make  them  an  implied  claim 
under  §  101.13(b)(2). 

The  agency  acknowledges  that  in 
many  instances,  whether  a  label 
statement  is  an  implied  nutrient  content 
claim  can  only  be  evaluated  on  a  case- 
by-case  basis,  considering  the  entire 
label  and  the  context  within  which  the 
claim  was  made.  Some  ingredient 
statements  are  implied  nutrient  content 
claims,  and  some  are  not.  The  agency 
will  evaluate  ingredient  statements  in 
the  context  of  the  total  label  to 
determine  whether  they  are  implied 
nutrient  content  claims  and  therefore 
subject  to  section  403(r)(l)(A)  of  the  act. 
The  agency’s  focus  will  be  on  whether 
the  ingredient  statement  identifies  a 
nutrient  explicitly  or  by  implication, 
and  whether  it  states  or  implies  that  the 
nutrient  is  absent,  or  that  it  is  present 
in  a  certain  amount. 

The  agency  has  tentatively  concluded 
that  the  following  statements  are  not 
nutrient  content  claims  unless  made  in 
a  context  that  would  make  them  implied 
claims  and  are  therefore  not  subject  to 
§  101.13.  FDA  is  proposing  to  make  each 
applicable,  either  entirely  or  in  part,  to 
dietary  supplements. 

i.  Statements  that  facilitate 
avoidance.  Statements  of  the  absence  of 
an  allergen  are  regulated  under  §  105.62 
(21  CFR  105.62),  which  provides  for 
labeling  of  foods  for  special  dietary  use 
by  reason  of  the  absence  of  an  allergenic 
property.  According  to  §  101.65(b)(1), 
statements  that  declare  the  absence  of 
food  components  or  ingredients  that  are 
intended  to  facilitate  avoidance  because 
of  food  intolerance  (e.g.,  lactose  free), 
religious  beliefs,  dietary  practices  such 
as  vegetarianism  (e.g.,  “100  percent  milk 
free”),  or  other  nonnutrition-related 
reasons  are  not  nutrient  content  claims. 
The  agency  tentatively  concludes  that 
this  paragraph  is  entirely  applicable  to 
dietary  supplements.  The  agency  is  not 
aware  of  any  facts  tha^would  provide 
the  basis  for  a  different  conclusion.  FDA 
requests  comment  on  other  examples 
that  are  appropriate  for  dietary 
supplements. 

li.  Claims  about  a  substance  that  is 
nonnutritive.  In  the  final  rule  on 
nutrient  content  claims,  the  agency 
determined  that  claims  about  the 
absence  of  certain  substances  that  do 
not  function  as  nutrients,  such  as 
preservatives  and  artificial  colors, 
provide  important  information  to 
certain  consumers  but  are  not  nutrient 
content  claims  because  they  are  not 
claims  about  the  level  of  a  nutrient  (58 
FR  2302  at  2369).  Consequently,  su^ 
claims  are  subject  to  regulation  under 
section  403(a)  of  the  act  to  ensure  that 
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they  are  truthful  and  not  misleading  but 
not  section  403(r)  of  the  act.  Section 
101.65(b)(2)  of  the  final  rule  on  nutrient 
content  claims  states  that  claims  about 
a  substance  that  is  nonnutritive  or  that 
does  not  have  a  nutritive  function,  e.g., 
“contains  no  preservatives,”  ot  “  no  ♦ 
artificial  colors,”  are  not  implied 
nutrient  content  claims. 

Statements  of  this  type  are  common 
on  dietary  supplements  and  do  not 
reflect  the  level  of  a  nutrient  in  a 
product.  Therefore,  the  agency 
tentatively  concludes  that  this  provision 
is  directly  applicable  to  dietary 
supplements. 

lii.  Claims  about  ingredients  that 
provide  added  value.  Section 
101.65(b)(3)  of  the  final  rule  on  nutrient 
content  claims  states  that  some 
ingredient  claims  would  be  useful  as 
tools  for  the  manufacturer  to 
commimicate  to  the  consumer  that  the 
product  is  of  hi^  quality  because 
preferred  Ingredients  (i.e.,  those  with  an 
added  value)  have  been  used  (58  FR 
2302  at  2369).  Such  claims  would 
generally  not  be  considered  nutrient 
content  claims.  However,  where  the 
added  value  statement  is  made  in  sudi 
a  context  that  it  would  imply  not  only 
that  a  pruned  ingredient  is  used,  but 
that  the  food  contains  a  certain  level  of 
a  nutrient,  such  statements  would  be 
subject  to  section  403(r)  of  the  act. 

FDA  tentatively  concludes  that  this 
section  of  the  final  rule  is  applicaUe  to 
dietary  supplements  of  herbs  or  other 
similar  nutritional  substances.  In  regard 
to  claims  on  labels  of  these  t3rpes  of 
dietary  supplements,  statements  such  as 
“contains  rosehips"  would  be 
considered  to  be  an  ingredient 
statement,  not  a  statement  about  the 
product's  nutrient  content.  However, 
under  section  411(b)(2)  of  the  act, 
prominence  cannot  given  on  the  label 
or  in  labeling  of  dietary  supplements  of 
vitamins  and  minerals  to  ingredients 
that  are  not  vitamins  or  minerals  or  that 
are  represented  as  a  source  of  vitamins 
or  minerals.  Therefore,  while  the 
statement  “contains  rosehips"  coutd  be 
made  on  a  dietary  supplement  of 
vitamin  C  because  rosehips  are  a  source 
of  this  vitamin,  the  statement  “contains 
chaparral”  may  not  because  this  herb  is 
not  a  source  of  vitamins  or  minerals. 
Accordingly,  FDA  is  proposing  to 
amend  $  101.65(b)(3)  to  state  that  claims 
about  the  presence  of  any  ingredients  or 
component  other  than  vitamins  or 
minerals  or  ingredients  that  are 
represented  as  a  source  of  vitamins  or 
minerals  are  not  permitted  on  labels  at 
in  labeling  of  dietary  supplements  of 
vitamins  or  minerals. 

It.  Statements  of  identitv.  Section 
101.65(bM4)  of  the  final  rule  on  nutrient 


content  claims  states  that  when  an . 
ingredient  cxmstitutes  essentially  100 
percent  of  a  food,  so  that  the  name  of 
the  ingredient  is  the  statement  of 
identity,  the  name  of  the  ingredient  does 
not  constitute  an  implied  nutrient 
content  claim.  In  suw  circumstances, 
the  name  of  the  ingredient  constitutes 
the  common  or  usual  name  of  the 
product  as  described  in  §  101.5. 

FDA  tratatively  concludes  that  this 
provision  is  applicable  to  all  dietary 
supplements.  Fot  example,  a  statement 
of  identity  for  a  dietary  supplemmt  in 
which  an  ingredient  constitutes 
essentially  100  percent  of  a  supplement, 
e.g.,  (“60  mg — ^vitamin  C')  is  not  a 
nutrient  content  claim.  FDA  is 
proposing  to  amend  §  101.65(b)(4)  to 
reflect  this  fact. 

Similarly,  the  agency  foxmd  in 
§  101.65(b)(5)  that  a  statement  of 
identity  that  names  as  a  characterizing 
ingredient,  an  ingredient  associated 
with  a  nutrient  benefit  (e.g..  oat  bran¬ 
dietary  fiber  supplement)  is  not  a 
nutrient  content  claim,  unless  such  a 
claim  is  made  in  a  context  in  which 
label  or  labeling  statements,  symbols, 
vignettes,  or  other  forms  of 
communication  suggest  that  a  nutrient 
is  absent  or  present  in  a  certain  amount. 
The  agency  tentatively  concludes  that 
this  provision  is  also  applicable  to 
dietary  supplements. 

V.  Statements  of  special  dietary 
usefulness.  Section  101.65(b)(6)  of  the 
final  rule  on  nutrient  content  claims 
states  that  label  statements  made  in 
compliance  with  a  specific  provision  of 
21  part  105,  solely  to  note  that  a 
food  has  special  dietary  usefulness 
relative  to  a  physical,  physiological, 
pathological,  or  other  condition,  where 
the  claim  identifies  the  special  diet  of 
which  It  is  intended  to  be  a  part  is  not 
an  implied  nutrient  content  claim. 

The  agency  tentatively  concludes  that 
this  provision  is  appropriate  for  dietary 
supplements.  The  agency  is  not  aware  of 
any  evidence  that  would  suggest  a 
dinerent  conclusion. 

b.  Particular  implied  nutrient  content 
claims.  Section  101. 65(c)  of  the  final 
rule  on  nutrient  content  claims  states 
that  claims  about  a  food  or  an  ingredient 
therein  that  suggests  that  a  nutrient  or 
an  ingredient  is  absent  or  present  in  a 
certain  amount  (e.g.,  “high  in  oat  bran”) 
are  implied  nutrient  content  claims. 

Other  remiirements  under  §  101.65(c) 
address  adoitional  ingredient  and 
equivalency  issues.  A  statement  such  as 
"contains  as  much  fiber  as  an  apple”  is 
an  implied  claim  about  the  fiber  content 
of  a  food.  This  statement  implies  that  an 


fiber.  Such  a  claim  can  be  used  to 
provide  valid,  valuable  Information  to 
the  consumer  aboxit  the  nature  of  a 
product  in  terms  of  another  product  that 
the  consumer  already  understands. 
However,  the  agency  has  concluded  that 
such  a  statement  would  be  misleading  if 
comparisons  between  the  foods  were 
not  made  on  a  common  basis.  Because 
a  serving  of  the  product  is  the  amoimt 
customarily  consumed  in  one  eating 
occasion,  the  agency  has  concluded  that 
comparisons  using  this  type  of  claim 
should  be  made  on  a  per  serving  basis. 

FDA  tentatively  concludes  that  the 
provisions  set  forth  in  §  101.65(c)  are 
applicable  to  dietary  supplements.  The 
agency  is  not  aware  of  evidence  that 
would  surest  a  different  conclusion. 
Thus,  un^r  this  proposal,  the  phrase 
“contains  the  same  amount  of  the 
(nutrient)  as  a  (supplement  or  other 
food)”  may  be  usm  on  the  label  or  in 
the  labeling  of  dietary  supplements, 
provided  that  the  amoimt  of  the  nutrient 
in  the  reference  food  is  enough  to 
qualify  as  a  “good  source”  (i.e.,  at  least 
10  percent  of  the  RDI),  and  the  labeled 
supplement,  on  a  per  serving  basis,  also 
contains  at  least  10  percent  of  the  RDI 
of  the  nutrient  (e.g..  “Contains  the  same 
amount  of  Vitamin  C  as  an  8  oz  glass  of 
orange  juice”;  “As  much  iron  as  'brand 
X’  ”).  The  use  of  a  10  percent  criterion 
is  consistent  with  the  definition  of 
“more,”  in  which  the  agency  concluded 
that  10  percent  is  nutritionally 
significant,  and  is  also  necessary  to 
ensure  that  there  is  truly  a  difference  in 
the  foods  being  compart. 

c.  General  nutritional  claims.  In  its 
final  rule  on  nutrient  content  claims, 
FDA  concluded  that  a  claim  that  a  food, 
because  of  its  nutrient  content,  may  be 
useful  in  maintaining  healthy  diet^ 
practices  is  a  claim  that  characterized 
the  level  of  a  nutrient  in  that  food  (58 
FR  2302  at  2375).  The  claim  is 
essentially  saying  that  the  level  of 
nutrients  in  the  food  is  such  that  the 
food  will  contribute  to  good  health. 
Examples  of  such  claims  discussed  in 
the  preamble  to  the  final  rule  included 
“healthy,”  “wholesome.”  and 
“nutritious.”  The  agency  concluded  that 
these  terms  can  be  implied  nutrient 
content  claims  when  &ey  appear  in  a 
nutritional  context  on  a  label  or  in 
labeling.  FDA  advised  that  it  would 
consider  these  terms  to  appear  in  a 
nutritional  context  when  they  are 
presented  in  association  with  an  explicit 
or  implicit  claim  or  statement  about  a 
nutrient.  For  example,  in  the  statement 
“nutritious,  contains  3  g  of  fiber.” 
“nutritious”  is  an  implied  nutrient 
content  claim  because  it  suggests  that 


apple  is  a  good  source  of  fiber,  and  that 
by  being  equivalent  in  fiber  to  an  apple,  the  food  may  be  useful  in  maintaining 
the  labmed  food  Is  also  a  good  source  of  healthy  dietary  practices.  Accordingly, 
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the  agency  provided  in  §  101.65(d)(1) 
that  such  statements  are  implied 
nutrient  content  claims  and  are  subject 
to  the  requirements  of  section  403 (r)  of 
the  act. 

However,  the  agency  also  stated  that 
when  a  term  such  as  “healthy,” 
“wholesome,”  and  “nutritious”  appears 
on  a  food  label  in  a  context  that  does  not 
render  it  an  implied  nutrient  content 
claim,  it  is  not  subject  to  the 
requirements  of  section  403(r)  of  the  act 
(58  FR  2375).  Under  such  conditions, 
the  use  of  the  term  is  subject  to  section 
403(a)  of  the  act,  and  FDA  will 
determine  whether  it  is  misleading  on  a 
case-by-case  basis. 

FDA  tentatively  concludes  that 
§  101.65(d)(1)  is  applicable  to  dietary 
supplements.  Terms  that  are  often 
encountered  on  labels  or  in  labeling  of 
dietary  supplements  that  seem  to  imply 
that  the  dietary  supplement  will 
contribute  to  good  health  and  that 
therefore  might  fall  into  this  category 
include  such  terms  as  “high  potency,” 
“high  absorption,”  and  “balanced.”  The 
agency  requests  comment  on  whether 
there  are  established  meanings  for  these 
terms,  and,  if  so,  whether  they 
characterize  the  level  of  the  nutrients  in 
the  food.  If  comments  demonstrate  that 
there  are  accepted  definitions  used  in 
the  dietary  supplement  industry  for 
these  terms  that  characterize  the  level  of 
nutrients,  and  that  these  definitions  will 
assist  consumers  in  maintaining  healthy 
dietary  practices,  FDA  will  proceed 
with  further  rulemaking  to  adopt  those 
definitions  or  to  propose  new  ones. 
Significantly,  if  TOA  agrees  that  such 
terms  are  implied  nutrient  content 
claims,  \mder  the  provisions  of  the 
statute,  such  implied  claims  would  be 
prohibited  after  the  effective  date  for 
final  rules,  until  such  time  as  the  terms 
are  defined  by  FDA  by  regulation. 

If  comments  demonstrate  that  there 
are  accepted  definitions  for  these  terms, 
and  that  they  do  not  characterize  the 
level  of  nutrients,  in  accordance  with 
§  101.65(d)(1),  such  terms  would  not  be 
subject  to  section  403(r)  of  the  act  unless 
used  in  a  nutritional  context  in 
association  with  an  explicit  or  implicit 
claim  or  statement  about  a  food. 

8.  Petitions  for  Nutrient  Content  Claims 
(§  101.69) 

Section  403(r)(4)  of  the  act  provides 
that  any  person  may  petition  the 
Secretary  to  make  nutrient  content 
claims  that  are  not  specifically  provided 
for  in  FDA’s  regulations.  This  section 
describes  procedures  for  petitions  that 
seek  to  define  additional  nutrient 
content  claims,  to  establish  synonyms, 
and  to  use  an  implied  nutrient  content 
claim  in  a  brand  name. 


The  final  rule  on  nutrient  content 
claims  provided  for  petitions  for  new 
claims.  The  final  rule  delineates  the 
procedural  requirements  and  evaluation 
criteria  for  nutrient  content  cltiim 
petitions,  synonym  petitions,  and  brand 
name  petitions.  Because  FDA  sees  no 
reason  why  the  same  requirements 
should  not  apply  to  petitions  for  claims 
for  substances  in  dietary  supplements  as 
to  petitions  for  claims  for  substances  in 
conventional  foods,  it  is  not 
distinguishing  between  dietary 
supplements  and  foods  in  conventional 
form  in  §  101.69.  The  agency  tentatively 
finds  that  this  section  is  directly 
applicable  to  dietary  supplements. 

V.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rules 
amending  21  CFR  part  101  as  required 
by  the  Regulatory  Flexibility  Act  and 
Executive  Orders  12291  and  12612.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking.  The  agency  finds  that 
the  proposed  rules  on  dietary 
supplements,  taken  together,  do  not 
constitute  a  major  rule  as  defined  by 
Executive  Order  12291.  In  accordance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  FDA  has  explored  whether 
these  proposed  rules  may  have  a 
significant  impact  on  small  businesses 
and  has  tentatively  concluded  that  they 
do  not. 

The  costs  of  the  proposed  regulations 
on  dietary  supplements,  taken  as  a 
whole,  are  estimated  to  be  $20  million. 
The  benefits  are  primarily  those  that 
result  from  standardizing  the  format  of 
nutrition  information  already  provided 
on  vitamin  and  mineral  supplements 
with  that  of  conventional  foods. 
However,  because  dietary  supplements 
do  not  typically  make  nutrient  content 
claims  and  most  nutrient  content  claims 
that  FDA  is  proposing  to  define  to  make 
sense  for  use  for  dietary  supplements, 
this  proposed  rule  will  not  result  in  any 
change.  Therefore,  defining  nutrient 
content  claims  will  not  result  in  any 
benefits.  The  agency  has  presented  a 
more  in-depth  analysis  in  the  document 
covering  mandatory  nutrition  labeling 
requirements  for  dietary  supplements, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

VI.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  the 
proposed  rule  in  the  Federal  Register  of 
November  27, 1991  (56  FR  60421).  At 
that  time  the  agency  determined  under 


21  CFR  25.24  (a)(8)  and  (a)(ll)  that 
these  proposed  actions  were  of  the  types 
that  do  not  individually  or  cumulatively 
have  a  significant  impact  on  the  human 
environment.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency’s  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment,  and  that  an  environmental 
impact  statement  is  not  required. 

Vn.  Effective  Date 

FDA  is  proposing  to  make  this 
regulation  effective  6  months  after  the 
publication  of  a  final  rule  based  on  this 
proposal.  FDA  notes,  however,  that  in 
section  10(a)(3)(B)  of  the  1990 
amendments.  Congress  provides  that  if 
the  Secretary,  and  by  delegation  FDA, 
finds  that  requiring  compliance  with 
section  403(q)  of  the  act,  on  mandatory 
nutrition  labeling  or  with  section 
403(r)(2)  of  the  act,  on  nutrient  content 
claims,  6  months  after  publication  of  the 
final  rules  in  the  Federal  Register 
would  cause  undue  economic  hardship, 
the  Secretary,  and  by  delegation  FDA, 
may  delay  the  application  of  these 
sections  for  no  more  than  1  year.  FDA 
requests  comments  and  evidence  that 
would  permit  the  agency  to  make  a 
determination  as  to  whether  there  is 
“undue  economic  hardship”  (see  58  FR 
2070,  January  6, 1993)  for  the  dietary 
supplement  industry. 

VIII.  Comments 

Interested  persons  may,  on  or  before 
July  19, 1993,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

As  mentioned  previously  in  this 
preamble,  the  DS  act  requires  that  final 
rules  implementing  the  1990 
amendments  with  respect  to  dietary 
supplements  be  issued  by  December  31, 
1993.  In  order  to  meet  this  statutory 
timeframe,  FDA  must  limit  the  comment 
period  for  this  proposal  to  60  days.  FDA 
believes  that  the  need  to  meet  this 
timeframe  constitutes  good  cause  under 
21  CFR  10.40(b)(2)  of  its  procedural 
regulations  for  limiting  the  comment 
period.  Thus,  the  agency  is  announcing 
that  because  of  the  short  statutory 
timeframe,  FDA  will  be  unable  to  grant 
any  extensions  to  the  comment  period. 
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In  addition,  the  agency  will  not  consider 
the  content  of  any  comments  received  at 
Dockets  Management  Branch  after  the 
close  of  the  60-day  comment  period. 

IX.  Paperwork  Reduction  Act  of  1980 

Section  101.69,  which  FDA  is 
proposing  to  extend  to  cover  dietary 
supplements,  contains  requirements  for 
submission  of  petitions  to  FDA  that 
were  submitted  for  review  and  approval 
to  the  Director  of  the  Office  of 
Management  and  Budget  (0MB),  as 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  The 
requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0288. 

This  proposal  contains  collection  of 
information  requirements  that  are 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  Therefore,  in  accordance 
with  5  C]FR  1320,  the  title,  description, 
and  respondent  descriptions  of  the 
propos^  collection  of  information 
requirements  are  shown  below  with  an 
estimate  of  the  annual  collection  of 
information  burden.  Included  in  the 
estimate  is  the  amount  of  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering 
necessary  information,  and  completion 
and  submission  of  petitions. 

Title:  21  CFR  101.69 — Food  Labeling: 
Nutrient  Content  Claims,  General 
Principles,  Petitions,  Definition  of 
Terms. 


Description:  The  proposed  rule 
provides  the  procedures  for  the 
submission  of  petitions  to  the  agency. 
The  information  included  in  these 
petitions  will  be  reviewed  by  the 
agency,  and  a  decision  will  be  made  in 
accordance  with  the  criteria  specified  in 
the  proposed  rule. 

The  1990  amendments  added  section 
403(r)(4)  to  the  act.  This  section 
provides  that  any  person  may  petition 
the  Secretary  to  make  nutrient  content 
claims  that  are  not  specifically  provided 
for  in  FDA’s  regulations.  It  describes  the 
procedures  for  petitions  that  seek  to 
define  additional  nutrient  content 
claims,  to  establish  s)monyms,  and  to 
use  an  implied  nutrient  content  claim  in 
a  brand  name. 

Nutrient  Content  Claim  petitions — 
Section  403(r)(4)(A)(i)  of  the  act  grants 
to  any  person  the  right  to  petition  FDA 
to  issue  a  regulation  to  define  a  nutrient 
content  claim  that  has  not  been  defined 
in  the  regulations  under  section 
403(r)(2)(A)(i)  of  the  act.  The  statute 
requires  that  such  a  petition  include  an 
explanation  of  the  reasons  why  the 
claim  that  is  the  subject  of  the  petition 
meets  the  requirements  of  section  403(r) 
of  the  act  and  a  summary  of  the 
scientific  data  that  support  those 
reasons.  Section  101.69(m)  sets  forth  the 
data  requirements  specific  to  nutrient 
content  claim  petitions.  FDA  is 
proposing  to  include  dietary  ' 


supplements  within  the  coverage  of  this 
section. 

Synonym  petitions — Section 
403(r)(4)(A)(ii)  of  the  act  grants  the  right 
to  petition  the  FDA  for  permission  to 
use  terms  in  a  nutrient  content  claim 
that  are  consistent  (i.e.,  synonymous) 
with  terms  defined  in  regulations  issued 
under  section  403(r)(2)(A)(i)  of  the  act. 
The  petition  requirements  in  §  101.69(n) 
are  those  that  FDA  has  found  to  be 
necessary  to  demonstrate  that  use  of  a 
proposed  synonym  is  not  misleading 
emd  consistent  with  the  purpose  of  the 
1990  amendments.  FDA  is  proposing  to 
include  dietary  supplements  within  the 
coverage  of  this  section. 

Brand-name  petitions — Section 
403(r)(4)(A)(iii)  of  the  act  grants  the 
right  to  petition  FDA  for  permission  to 
use  an  implied  claim  in  a  brand  name 
that  is  consistent  with  terms  defined  by 
the  Secretary  under  section 
403(r)(2)(A)(i)  of  the  act.  Section 
101.69(o)  sets  forth  the  data 
requirements  that  are  specific  to  brand- 
name  petitions.  These  requirements  are 
those  necessary  for  the  petition  to 
demonstrate  that  use  of  the  proposed 
implied  claim  is  not  misleading  and  is 
consistent  with  the  purpose  of  the  1990 
amendments.  FDA  is  proposing  to 
include  dietary  supplements  within  the 
coverage  of  this  section. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 

Annual 
number  of 
respondents 

Annual  fre¬ 
quency 

Average 
burden  per 
respond 

Annual  bur¬ 
den  hours 

101.69(m) . 

2 

1 

200 

400 

101.69(n) . 

2 

1 

75 

150 

101.69(0) . 

1 

1 

75 

75 

Total  . 

625 

FDA  has  submitted  copies  of  the 
proposed  rule  to  OMB  for  its  review  of 
these  reporting  requirements. 

Interested  persons  should  send  their 
comments  regarding  these  estimated 
burdens,  including  suggestions  for 
reducing  these  burdens,  to  the 
addressees  given  above. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner* 
of  Food  and  Di^s,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  (JFR 
part  101  continues  to  read  as  follows: 

Authority:  Secs.  4,  5, 6  of  the  Pair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301, 402, 403, 409, 

501,  502,  505,  701  of  the  Federal  Food,  Dmg, 
and  Cosmetic  Act  (21  U.S.C.  321,  331,  342, 
343,  348,  351,  352,  355, 371);  sec.  202(a)(2) 
of  the  Dietary  Supplement  Act  (Pub.  L  102- 
571). 

2.  Section  101.13  is  amended  by 
revising  paragraph  (a),  the  first  sentence 
in  paragraph  (c),  the  introductory  text  of 
paragraph  (i),  and  paragraph  (n)  to  read 
as  follows: 

§  101 .13  Nutrient  content  claims — general 
principles. 

(a)  This  section  and  the  regulations  in 
subpart  D  of  this  part  apply  to  foods  that 
are  intended  for  human  consumption 
and  that  are  ofiered  for  sale,  including 
foods  in  conventional  food  form  and 
dietary  supplements  of  vitamins, 
minerals,  herbs,  and  other  similar 
nutritional  substances. 

*  •  •  •  * 

(c)  Information  that  is  required  or 
permitted  by  §  101.9  or  §  101.36,  as 
applicable,  to  be  declared  in  nutrition 
lalMling,  and  that  appears  as  part  of  the 
nutrition  label,  is  not  a  nutrient  content 
claim  and  is  not  subject  to  the 
requirements  of  this  section.  *  *  * 

*  *  *  *  « 

(i)  Except  as  provided  in  §§  101.9  or 
101.36,  as  applicable,  or  in  paragraph 
(q)(3)  of  this  section,  the  lalral  or 
labeling  of  a  product  may  contain  a 
statement  ab^t  the  amoimt  or 
percentage  of  a  nutrient  if: 

*  •  *  •  * 

(n)  Nutrition  labeling  in  accordance 
with  §§  101.9, 101.10,  or  101.36,  as 
applicable,  shall  be  provided  for  any 
food  for  which  a  nutrient  content  claim 
is  made. 

*  *  •  *  * 

3.  Section  101.54  is  amended  by 
revising  paragraphs  (a)(3),  (b)(1).  (c)(1), 
and  (e)(1)  introductory  text  to  read  as 
follows; 


f  101 .54  Nutrient  content  claims  for  “good 
source,”  “high,"  and  “more.” 

(a)  *  *  * 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§§  101.9, 101.10,  or  101.36,  as 
applicable. 

***** 

(b)  *  *  *  (1)  The  terms  “high,”  “rich 
in,”  or  “excellent  sources  of’  may  be 
used  on  the  label  or  in  the  labeling  of 
foods,  except  meal  products  as  defined 
in  §  101.13(1)  and  main  dish  products  as 
defined  in  §  101.13(m)  and  except 
dietary  supplements  of  vitamins  or 
minerals  to  characterize  the  level  of  any 
substance  that  is  not  a  vitamin  or 
mineral,  provided  that  the  food  contains 
20  percent  or  more  of  the  RDI  or  the 
DRV  per  reference  amount  customarily 
consumed. 

***** 

(c)  *  *  *  (1)  The  terms  “good  source,” 
“contains,”  or  “provides”  may  be  used 
on  the  label  or  in  labeling  of  foods, 
except  meal  products  as  described  in 

§  101.13(1)  and  main  dish  products  as 
described  in  §  101.13(m)  and  except  in 
dietary  supplements  of  vitamins  or 
minerals  to  characterize  the  level  of  any 
substance  that  is  not  a  vitamin  or 
mineral,  provided  that  the  food  contains 
10  to  19  percent  of  the  RDI  or  the  DRV 
per  reference  amount  customarily 
consumed. 

***** 

(e)  *  *  *  ^  relative  claim  using  the 

terms  “more,”  fortified,”  “enriched,” 
and  “added”  may  be  used  on  the  label 
or  in  labeling  of  foods  to  describe  the 
level  of  protein,  vitamins,  minerals, 
dietary  fiber,  or  potassium,  except  as 
limited  by  §  101.13(j)(l)(i)  and  except 
meal  products  as  defined  in  §  101.13(1) 
and  main  dish  products  as  defined  in 
§  101.13(m),  and  except  dietary 
supplements  of  vitamins  or  minerals  to 
characterize  the  level  of  any  substance 
that  is  not  a  vitamin  or  mineral, 
provided  that: 

***** 

4.  Section  101.56  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

i  1 01 .56  Nutrient  content  eialme  for  “light" 
or  “IHe." 

(a)  *  *  * 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§§  101.9, 101.10,  or  101.36,  as 
applicable. 

***** 

5.  Section  101.60  is  amended  by 
revising  paragraph  (8)(3),  redesignating 
paragraphs  (c)(4)  and  (c)(5)  as 
paragraphs  (c)(5)  and  (c)(6),  by  adding 
new  paragraph  (c)(4),  and  by  revising 


the  introductory  text  of  newly 
redesignated  paragraph  (c)(5)  to  read  as 
follows: 

§101.60  Nutrient  content  claims  for  the 
calorie  content  of  foods. 

(a)  *  *  * 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§§  101.9, 101.10,  or  101.36,  as 
applicable. 

***** 

(c)  *  *  * 

(4)  The  claims  provided  for  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  may  be  used  on  labels  or  in 
labeling  of  dietary  supplements  of 
vitamins  or  minerals  that  are  intended 
specifically  for  use  by  infants  and 
children  less  than  2  years  of  age. 

(5)  The  terms  “reduced  sugar,” 
“reduced  in  sugar,”  “sugar  r^uced,” 
“less  sugar,”  “lower  sugar,”  or  “lower 
in  sugar”  may  be  used  on  the  label  or 
in  labeling  of  foods,  except  meal 
products  as  defined  in  §  101.13(1),  main 
dish  products  as  defined  in  §  101.13(m), 
and  dietary  supplements  of  vitamins  or 
minerals,  provided  that: 
***** 

6.  Section  101.61  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows; 

§101.61  Nutrient  content  claims  for  tlie 
sodium  contant  of  foods. 

(a)  *  *  * 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§§  101.9, 101.10,  or  101.36,  as 
applicable. 

***** 

7.  Section  101.62  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§101.62  Nutrient  content  claims  for  fat, 
fatty  acid,  and  choleaterol  contant  of  foods. 

(a)  *  *  * 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§§  101.9, 101.10,  or  101.36,  as 
applicable. 

***** 

8.  Section  101.65  is  amended  by 
revising  paragraphs  (a)(3),  (b)(3),  and 
(b)(4)  to  read  as  follows: 

§  101 .65  Implied  nutrient  content  claims 
and  related  label  statamenta. 

(a)  *  *  * 

(3)  The  food  for  which  the  claim  is 
made  is  labeled  in  accordance  with 
§§  101.9, 101.10,  or  101.36,  as 
applicable. 

(b) *** 

(3)  A  claim  about  the  presence  of  an 
ingredient  that  is  perceived  to  add  value 
to  the  product,  e.g.,  “made  with  real 
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butter,”  "made  with  whole  fruit,”  or 
"contains  honey,”  except  that  claims 
about  the  presence  of  ingredients  other 
than  vitamins  or  minerals,  or 
ingredients  that  are  represented  as  a 
source  of  vitamins  or  minerals,  are  not 
allowed  on  labels  or  in  labeling  of 
dietary  supplements  of  vitamins  or 
minerals  that  are  not  in  conventional 
food  form. 

(4)  A  statement  of  identity  for  a  food 
in  which  an  ingredient  constitutes 
essentially  100  percent  of  a  food  (e.g., 
“com  oil.”  "oat  bran,”  “vitamin  C  60 
mg"). 

«  #  *  *  Ik 

David  A.  Ketaler, 

CommJssioner  of  Food  and  Drugs. 

Dated:  June  10, 1993. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  93-14273  Filed  6-15-93;  8:45  am] 
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UST  OF  PUBUC  LAWS 

Note^  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  induslon 
irt  today’s  List  of  Public 
Laws. 

Last  List  June  15,  1993 


Announcing  the  Latest  Edition 


The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 

□  yes,  please  send  me  tlie  following: 


Charge  your  order. 

If 8  Easy! 

To  fax  your  orders  (202)-512-2250 


copies  at  The  Federal  Register-What  M  Is  atKi  How  lb  Use  It,  at  $700  per  copy.  Stock  No.  069-OOOr0OO44-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  addiess/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

May  wc  make  your  name/address  available  to  other  mailers? 


YES  NO 
□  □ 


Please  Qioose  Method  of  Payment: 

I  I  Check  Payable  to  the  Superintendent  of  Documents 

EU  GPO  Deposit  Account  I  I  I  I  I  I  1  I  ~  EH 

□  VISA  or  MasterCard  Account 


1  1  M  1  1  1  1  1  M  1  ri 

1  1  r^n 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 

your  order! 

(Authorizing  Signature) 

(Rev.  1-93) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$19.00  per  year.  - 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscriptions  Order  Form 


Order  Processmo  Code 

*5351 


Charge  your  order. 

It’s  easy! 


□  'W  ^  Charge  orxlars  may  ba  telaphorrad  to  tha  GPO  ordar 

U  datk  al  (202)  78:^3238  from  8  00  a  m.  lo  4:00  p  m 

JL  please  send  me  the  following  indicated  subscriptions:  aaa>arn  uma.  MorHJay.f nday  (aw^pl  hoWays) 

□  LSA  •List  of  CFR  Sections  Affected— one  year  as  issued— $21.00  (LCS) 

□  Federal  Register  Index- one  year  as  issued— $19.00  (FRSU) 

1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 

Please  Type  or  Print 

2. _  3.  Please  choose  method  of  payment: 

(Company  or  personal  name)  Check  payable  to  the  Superintendent  of  Documents 

(Additional  address/attention  line)  GPO  Deposit  Account  I  „  L ._  I  1  1 .  .J.  _J — I  I — I 

□  VISA  or  MasterCard  Account 


(Company  or  personal  name) 
(Additional  address/attention  line) 
(Street  address) 

(City,  State,  ZIP  Code) 

( _ \ ^ 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


(Rev.  10/92) 


FEDERAL  REGISTER  SUBSCRIBERS; 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Reg^ter  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LS  A),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LS  A 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE;  Revised  January  1,  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
□  YES.  please  send  me  the  following: 


Ordar  ProcMSing  Coda: 

* 


Charge  your  order. 

IfeEaeyi 

To  fax  your  orders  (202)  512-2250 


.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

[HI  Check  Piyable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account  1  I  1  1  I  I  I  J-O 

□  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


1  1  1  1  1  1  1  1  1  TITT 

1  M  M  N 

1  1  1  1  1  (Credit  card  eiqiintion  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 


(Purchase  Order  No.) 

YES  NO 

Magr  i*c  make  your  aame/addiMi  available  to  other  mailers?  □  □ 


Mail  lb:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Document 

Draftii^ 

Handbrok 


Federal  Registe 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Fede 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5X33  Charge  your  order. 

□  Yrcc  easy/ 

1  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  lnqulrtea-(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2 _ 

(Company  or  personal  name) 

(Additional  address/atten^ion  line) 
(Street  address) 


3.  Please  choose  method  of  pa3rment: 

n  Check  payable  to  the  Superintendent  of  Documents 

im  GPO  Deposit  Account  I  1  1  1  ~  \  I  1  “ 

□  VISA  or  MasterCard  AccchiiH 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  orde. 


(Rav  12/9 


4.  Mail  7b:  New  Chders,  Superintendeirt  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Printed  on  recycled  paper 
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